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ADVERTISEMENT. 


" This volume continues the official opinions of the At- 
torneys General to the fourth day of July, 1851. Its 
size will be increased by the addition of subsequent de- 
cisions, whenever a sufficient number shall have been 
made to warrant their publication. It was compiled by 
the same gentleman who edited the preceding volumes, 
and who prepared the edition which was published in 
another and a less convenient form by the House of 
Representatives of the thirty-first Congress. A few 
typographical errors have escaped the eye of the proof 
reader, yet it is believed that the volume will be 
found substantially correct and reliable. It is, there- 
fore, respectfully submitted to the public, as an impor- 
tant addition to the series of official papers already 
published, 


THE PUBLISHER. 
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OFFICE OF ATTORNEY GENERAL. 


The Attorney General of the United States is the 
leval adviser of the President, Heads of Departments 
and the Solicitor of the Treasury, and is the counsellor 
and advocate of the Government in all suits in which 
the United States are concerned, depending in the Sv- 
preme Court. Ile is charged with the responsibility of 
certifying the titles of lands purchased for sites of arse- 
nals, fdrtifications, navy yards, custom and light-houses, 
and other public buildings. He is also one of the con- 
fidential advisers of the President, being a member of 
his cabinet. 

Although the Hon. Roger B. Taney, whilst holding 
the office, styled himself, in his official opinion of 
February 1, 1832, “a subordinate officer of the exe- 
cutive department,” and the language of many other 
distinguished men conforms to the intimation, it is not 
difficult to perceive that his duties in the government 
are advisory rather than executive. He is the res- 
ponsible law officer of the government. He is not re- 
quired to execute, but to advise respecting the execu- 
tion of the laws. His duties, however, as adviser of the 
executive and heads of departments are very responsi- 
ble, and require the highest order of professional talent 
for their proper discharge. As there is no duty which 
those officers are required to perform that does not in- 
volve some principle of civil, common, international, 
constitutional, commercial, or municipal law, there is 
scarcely any subject in the vast field of jurisprudence 
upon which he may not be required to express an opinion. 


It is requisite, therefore, that the Attorney General of 
Vou. v—2 
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the United States shall be “learned in the law and 
profound.” 

In all matters within the sphere of his duties, he has 
been regarded as the minister, not only to advise and 
guide, but also to restrain the operations of the govern- 
ment within the limits prescribed by the constitution 
and the laws. Hence the opinions that have emanated 
from him, the same having been regarded as produc- 
tions of great learning, sound judgment, and sage re- 
flection, have uniformly received the profound respect, 
and generally, the implicit observance of the function- 
aries to whom they were addressed. Although the 
force of decisions of the Supreme Court has never been 
claimed for them, they are as much the decisions of an 
ofhcer authorized to declare the law, as are the decrees 
ofajudge. By heads of departments and their bureau 
officers and clerks, they are to be taken as proper expo- 
sitions of the law and their rule of action, so long as 
they remain unmodified or unreversed; and conformity 
therewith, relieves the officers advised, from the respon- 
sibility which otherwise attaches to their acts, 

In the performance of treaty stipulations with for- 
eign nations and Indian tribes, the liquidation and ad- 
justment of claims upon the Government, the auditing 
of public accounts, the awarding of patents for land, 
and the payment of pensions, it was many years since 
deemed expedient that the decisions of the officers in 
the executive departments should be regarded as quasi 
adjudications of the subjects which they embrace, to be 
reviewed only under such circumstances as generally 
influence the courts in opening judgments or decrees. 
“The principle of res judicata,” observed Mr. Legare, 
in an opinion delivered in 1842, “ must generally, if not 
always, be acted upon by the executive departments, 
else nothing would ever be settled, and the departments 
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would have no time for any thing but reviewing the 
decisions of the past, while their own decisions, subject 
toa like treatment from their successors, would only 
add to the uncertainty and confusion they ought to be 
intended to remedy.” In another instance that highly 
accomplished statesman and lawyer observed that he 
never failed to recommend what sound policy impera- 
tively required, that decisions once solemnly made by 
any of the executive departments, should be adhered 
to until some new law or judicial decree should alter 
or overrule them. It is understood that these sugges- 
tions were heeded, and that, with very rare exceptions, 
they have governed the subsequent practice of the 
several executive departments. It will, therefore, he 
readily perceived by those who are conversant with the 
practical working of the executive system now in force, 
that the introduction of the ves judicata principle into 
its administration, gives to the opinions which guide 
the operations of the Government an importance which 
they would not otherwise possess, and that whilst the 
departments have derived much advantage from the 
measure, the labors and responsibilities of the aor 
ney General have been greatly augmented. : 

To relieve him as far as practicable from the neces- 
sity of delivering opinions upon questions already de- 
cided; to enable the present and succeeding executive 
officers to maintain uniformity of action in their respec- 
tive departments; and to inform the public concerning 
the principles upon which the Government is adminis- 
tered, these opinions, giving construction to the laws of 
the land, have been compiled for publication. 


THE EDITOR. 
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OPINIONS 


OF 
HON. ISAAC TOUCEY, OF CONNECTICUT: 


APPOINTED JUNE 2], 1848. 


FORAGE ALLOWABLE TV OFF ICERS AT WEST POINT. 


The professors of the Military Academy, and the commandant of the corps of ca- 
dets at West Point, are entitled to forage, or money in lieu thereof, for only one 
horse each in time of peace, and that is required to be owned by them respect- 
ively and actually kept in service. 

As they are neither field officers nor officers of the regiment of dragoons, they fall 
within the third class specified in the proviso to the act of 3d March, 1845, 
which is a permanent jaw. 


Atrorney GenerAat’s Orrice, 
July 17, 1848. 


Sir: I have received your letter of the 3d instant, request- 
ing my opinion on the question, arising upon the papers en- 
closed, whether the professors of the Military Academy at 
West Point, and the commandant of the corps of cadets, are 
entitled to draw forage, or money in lieu thereof, for three 
horses each in time of peace. 

The answer to this inquiry depends upon the construction 
to be given to the third paragraph of the act making appro- 
priations for the support of the army, approved March 3, 
1845, which is in the following words, viz: “For commuta- 
tion of forage for officers’ horses, sixty-four thousand dollars : 
Provided, That general and field officers shall not be enti- 
tled, in time of peace, to draw forage, or money in lieu there- 
of, for more than three horses each, to be owned and actually 
kept in service. Officers of the regiment of dragoons, below 
the rank of field officers, for two horses each; and all other 
officers, now entitled to forage, for one horse each, to be 
owned and actually kept in service.” 

Before the passage of this act, the professor of natural 
and experimental philosophy was entitled to the pay and 
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emoluments of a lieutenant colonel; and the other professors, 
and the commandant of the corps of cadets, were entitled to 
the pay and emoluments of a major—those of the command- 
ant, and of two of the professors, being made the same with 
those of the professors of mathematics. This was the law. 
Does the proviso contained in the act of 1845 introduce a 
new rule ? 

This proviso would seem to be not merely a condition an- 
nexed to the appropriations for the support of the army for 
that year, but a permanent law. It is designed to apply in 
time of peace. It provides that the horses are “to be owned 
and actually kept in service.” And it extends to the officers 
enumerated, and “to all other officers now entitled to forage.” 
The language of the enactment clearly indicates its charac- 
ter; and its general object would lead the mind to the same 
conclusion. Under which of the three enumerated classes, 
then, must the professors and commandant in the Military 
Academy be arranged? Certainly they are not “general or 
field officers,” nor “officers of the regiment of dragoons.” I 
am not aware of any law which will bring them within the 
terms of either description, and they are not so according to 
the ordinary use of the language employed. They fall, there- 
fore, within the third class, expressed in the words “all other 
officers entitled to forage;” and being within the express 
words, and within the general intent of the law, there is no 
rule of construction which will exempt them from its op- 
eration. 

This opinion is in accordance with that given by the At- 
torney General on the 31st of July, 1845, in the case of the 
paymasters and medical staff of the army, who were entitled 
to the pay and emoluments of field oflicers; but, by reason of 
this proviso, were held not entitled to the forage of three 
horses. There is no substantial ground of distinction be- 
tween the two cases. 

I have the honor to be, sir, very respectfully, your obedient 
servant, 

ISAAC TOUCEY. 

To the Hon. Wm L. Marcy, 

Secretary of War. 


TO THE SECRETARY OF WAR. 


Claim of the Owners of the Schooner “Emily Bourne.” 





CLAIM OF THE OWNERS OF THE SCHOONER “EMILY BOURNE.” 


Where a vessel was chartered by the United States for three months, and Jonger if 
required, at nine hundred dollars per month, to transport a cargo from Philadel- 
phis to the island of Lobos, at the cost and charges of the owners, who cove- 
nanoted that she was sea-worthy, &c.; and having received her freight, proceeded 
as far as the Delaware breakwater, where she sunk and lost the entire cargo; and, 
about two months after, was raised and tendered to an agent of the government 
at Philadelphia, for the purpoue of fulfilling the charter-party,; and the owners 
having received payment from date of contract until she went down, making 
claim, ander the charter-party, for freight afterwards—pEcIpED, that the claim 
was not admiesable. 

There having been no cargo to be forwarded after the wreck, and it being imprac- 
licable to raise and repair the vessel in season to reach the place of destination 
before the expiration of the time stipulated for the service, it cannot be main- 
tained that the subsequent tender was equivalent to performance, nor constituted 
the ground of any valid claim for freight. 


ArrornEY GENERAL’s OrFice, 
July 24, 1848. 


Sin: I have received your letter of the 5th instant, submit- 
ting a communication from the Second Comptroller of the 
Treasury, respecting the claim of the owners of the schooner 
“Emily Bourne,” and requesting my official opinion on the 
questions therein stated. 

The vessel was chartered by the War Department on the 
llth day of March, 1847, for the space of three months from 
that date, or for a longer time if required by the department, 
to receive on board a cargo at the port of Philadelphia, to 
proceed direct to the island of Lobos, in the Gulf of Mexico, 
there to deliver the cargo, according to the bills of lading, to 
the quartermaster or duly authorized agents of the War De- 
partment, and to proceed, under their orders, from port to port, 
with such cargo as might be ordered on board. The owners 
covenanted that the vessel then was, and should be kept and 

maintained during the whole of the voyage mentioned in the 
contract, tight, staunch, strong, and well and sufficiently 
manned, victualled, tackled, apparelled and ballasted, and fur- 
nished in every respect fit for merchant service, at the cost 

and charges of her owners. The charter-party contained a 

clause excepting the dangers of the seas and navigation and 

the restraints of princes and rulers. The government, on 
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their part, stipulated “to employ the said vessel on the voy- 
age aforesaid, and that, as a freight or hire of the said ves- 
sel during the term of this contract, they will pay, or cause 
to be paid, the full and just sum of nine hundred dollars per 
month, and in proportion for the parts of a month, to become 
due, owing, and payable, in manner and form following— 
that is to say, payable to the order of Joseph Ricketson 2d, 
monthly, as said sum shal] become due at the Quartermaster 
General’s office of the War Department at Washington, upon 
presenting certificates, signed by the duly authorized agents 
of the War Department, that said vessel has safely delivered 
her cargo according to the bills of lading, and faithfully per- 
formed her part of this contract.” 

The vessel, having taken her cargo on board at Philadelphia, 
proceeded on her voyage as far as the Delaware breakwater, 
where, on the 27th of March, she sunk, and her cargo was 
totally lost. At the end of about two months from that time, 
the vessel had been raised, repaired, and tendered to an agent 
of the government at Philadelphia, for the purpose of fulfilling 
the charter-party. 

The Second Comptroller having decided that she was en- 
titled to the stipulated freight from the 11th to the 27th of 
March, when she was sunk, with total loss of her cargo, the 
question presented is, whether she earned any freight after- 
wards ! 

The mere statement of the question would seem to carry 
the answer along with it, unless it be possible for a vessel to 
earn freight without performing the service for which it was 
stipulated. In this case, the vessel was to carry a cargo from 
Philadelphia to the island of Lobos, there deliver it, and then 
proceed from port to port with such cargo as might be ordered 
by the War Department. Neither branch of this service has 
been performed. She neither carried her cargo to the island 
of Lobos, nor proceeded herself to the Gulf of Mexico, where 
she was to be under the orders of the government. There 
was no longer any cargo to be forwarded after she was 
wrecked; and the result proved, that, although it was possible, 
yet it was not practicable, to raise and repair her in season 
to reach the place where the remaining stipulations of the 
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Claim of the Owners of the Ship “General Washington.” 





charter-party were to be performed, before the expiration of 
the time limited at the option of government for their perform- 
ance. 

This renders it unnecessary to consider whether the loss of 
the vessel was, in legal contemplation, a total loss; or whether 
two months’ delay, in the midst of warlike operations, requir- 
ing the utmost despatch, was a reasonable delay; or whether 
the tender of the vessel, in this country, at so late a period, 
was in any sense equivalent to performance. For all the 
purposes of the contract, the loss was total when the vessel 
and cargo went to the bottom; and the vessel being at the 
tisk of the owners, she could not earn freight as a compensa- 
tion for service which, by that event, she was rendered unable 
to perform. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

ISAAC TOUCEY. 

Hon. Wa. L. Marcy, 


Secretary of War. 





CLAIM OF THE OWNERS OF THE SHIP “GENERAL WASHING- 
TON.” 


Where a vessel was chartered by the United States for a period of not less than 
three months, to be employed in transporting troops, animals, and stores to and 
from such places, ports, and roadsteads in the Gulf of Mexico as might be re- 
quired, at one hundred dollars per day from a certain date to her auiling for the 
island of Lobos, and three thousand dollars for the run from Brazos Santiago to 
the said island, where twelve days were to be allowed for unlading, and after 
that time to be paid for at the rate of one hundred dollars per day for the balance 
of the three months, at the expiration of which she was to be discharged; but, 
having arrived at Lobos, was immediately ordered to Vera Cruz, where ber cargo 
wes discharged ; and claim being made for the per diem allowance after she left 
Loboa~pecipep, that it is very clear that the owners became entitled to one 
hundred dollara per day during the whole period of three months, except the time 
occupied in the run from Brazos Santiago to the island of Lobos. 

The terms of the contract are too explicit to admit of any interpretation that would 
permit the government to substitute for a right or privilege, which it waived, a 
distinct service for which it had stipulated a distinct compensation. 


AtrorNey GENERAL’s Office, 
July 24, 1848. 
Sin: I have the honor to reply to your letter of 28th January 
last, submitting “a question arising in relation to the legal 
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construction of a charter party in the settlement, by the 
Quartermaster General, of a claim for hire of the ship ‘Gen- 
eral Washington,’ ” 

On the 28th day of December, 1846, the ship was chartered 
by the United States for a period of not less than three months, 
to be employed for the purpose of transporting troops, ani- 
mals, and all and any kind of government stores, to and from 
such place or places, ports or roadsteads, in the Guif of Mex- 
ico, as she might be required to do; the master, on the part of 
the owners of the vessel, stipulating that she should be well 
manned and victualled, supplied and furnished, and entering 
into certain other covenants, upon which no question has 
arisen. The United States, on their part, agreed to pay to the 
master the “following named sums, viz: one hundred dollars 
per day from the date heretofore mentioned, until said vessel 
sails for the island of Lobos ; three thousand dollars for the run 
from the port of Brazos Santiago to the above-mentioned 
island of Lobos, where twelve lay-days wil] be the time 
specified for the discharge of her cargo; and after that time 
to be paid at the rate of one hundred dollars per day for the 
batance of the three months before mentioned, when the fore- 
going charter-party will be considered as fulfilled, and the 
said vessel will be discharged; said payments to be made 
monthly if required, on the certificate of the United States 
quartermaster or officer in charge of said vessel, that the 
terms of the agreement have been complied with.” 


The charter-party was fulfilled on the part of the owners 
in all respects. On the arrival of the vessel at the island of 
Lobos, she was immediately ordered by government to Vera 
Cruz, where the cargo was discharged. The question is, 
whether the vessel became entitled to resume her per diem 
compensation when she thus set sail from the island of Lobos. 

It is very clear, both upon the general intent and upon the 
express words of this charter-party, that the owners of the 
vessel were entitled to the compensation of one hundred dol- 
lars per day during the whole period of three months, except- 
ing the voyage from Brazos Santiago to the island of Lobos. 
The contract fixes the commencement and the end of the 
voyage with great precision. It was to begin when the 
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vessel set sail from Brazos Santiago, and to end when she 
had arrived at Lobos: and her cargo was discharged within 
twelve days thereafter, or, at the utmost, at the expiration of 
that period. If the exigencies of the public service had re- 
quired the delivery of the cargo on the day of the ship’s 
arrival, and it had been accordingly discharged, the voyage 
or run to Lobos would have terminated, and the owners 
would have been under no obligation to allow any further 
time for a purpose which had been already accomplished. 
If it had been convenient or necessary to the public service 
to delay the delivery of the cargo until the last of the twelve 
stipulated lay-days, the owners must have submitted to the 
delay, because it was the precise thing which they had con- 
tracted to do, and for which the gross sum was a compensa- 
tion. But a contingency had arisen, not anticipated, which 
was alike heneficial to both parties. It had become unneces- 
sary to unlade at Lobos, and, instead of unlading her, she is 
immediately put upon the other branch of her stipulated service, 
and ordered to sail from Lobos to Vera Cruz, with her cargo 
already on board. Under these circumstances it is difficult 
to say that the voyage from Lobos to Vera Cruz is any part 
of the voyage from Brazos Santiago to that island, or that it 
was to be made without compensation, or that it is not em- 
braced in the service for which the sum of one hundred dol- 
lars per day was to be given. The terms of the contract are 
too explicit to admit of any interpretation that would per- 
mit the government to substitute for a right or privilege which 
it had seen fit to waive, a distinct service for which it had stip- 
ulated a distinct compensation. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 


Hon. W. L. Marcy, 
Secretary of War. 


ISAAC TOUCEY. 





PATENTS TO PRE-EMPTORS. 


A patent may properly issue to pre-emptors, notwithstanding others to ordinary 
purchasers may have issued for the same land, and remain outstanding. 
Pre-emptors for back lands in Louisiana, under the act of 3d March, 1811, con- 
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tinued by that of 11th May, 1820—which reserved such lands from sale for three 
yeare—who made the entry, gave the natice, and paid for the same, as therein 
provided, are entitled to patents, although others may have obtained patents for 
the same land, pursuant to private entry. 

As against pre-emptors who have comp'ied witb the eonditions of the law, the ex- 
ecutive department bas no right to convey to others; and whenever it does so» 
the grants are void. 

There is a clear distinction between cases where there is a defect of authority and 
those where the authority is ample and the exercise of it is erroneous. 

Where public officers exceed the authority conferred upon them, heir acts are ab- 
solutely void. (See cases in 10 Johnson’s Rep., 26; 1 Peters, 656; 2 Howard, 
285,and 3 Howard, 650.) 

Orrice or THE AtTorngEY GENERAL, 


July 29, 1848. 


Sir: I have felt myself somewhat embarrased by the ap- 
parently conflicting opinions heretofore given in this office, in 
making a reply to the inquiry submitted on the 26th instant, 
whether a patent can be issued to Alexander McDugall, while 
a former one for the same land, issued to Wm. B. Robertson, 
is still outstanding. But, upon reflection, the doubts which 
at first existed have been removed. By the 5th section of the 
act of March 3, 1811, entitled “ An act providing for the final 
adjustment of claims to lands, and for the sale of the public 
Jands in the Territories of Orleans and Louisiana, and to re- 
peal the act passed for the same purpose, and approved Feb- 
ruary 16, 1811,” a pre-emption right to back land was granted 
to the owner in front in certain cases, with a provision that 
“every person entitled to the benefit of this section shall, 
within three years after the date of this act, deliver to the 
register of the proper land office a notice in writing, stating 
the situation and extent of the tract of Jand he wishes to pur- 
chase, ard shall also make the payment and payments for the 
same at the time and times which are or may be prescribed 
by law for the disposal of other public lands in said Terri- 
tory—the time of his delivering the notice aforesaid being 
consideredas the date of the purchase: and if any such per- 
sup shall fail to deliver such notice within the said period of 
three years, or to make such payment or payments at the time 
above mentioned, his right of pre-emption shall cease and be- 
come void, and the land may thereafter be purchased by any 
other person, in the same manner and on the same terms as 
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are or may be provided by law for the sale of other public 
lands in the said Territory.’’ This section was revived and 
continued in force for the term of two years, by an act ap- 
proved on the 11th of May, 1820. Within the period of two 
years—that is, on the 19th of March, 1822—Alexander Me- 
Dugall, having such pre-emption right, entered at the land 
office in New Orleans a tract of back land, including section 
eightv-six, in township seven south, of range twelve east, giv- 
ing the requisite notice, paid for the land, and received the 
usual certificate of purchase of the receiver. More than 
twenty-two years afterwards, on the 13th of March, 1845, 
Wm. B. Robertson entered the same section at private sale, 
made the requisite payment, received a certificate of purchase, 
and thereupon, on the 21st of April, 1845, obtained a patent— 
the fact, in the possession of the officers of the government, 
not having been adverted to by them, that the land had al- 
ready been appropriated. The question is, whether a patent, 
notwithstanding that issued to Wm. B. Robertson, can now be 
issued to Alexander McDugall, in pursuance of the first entry. 

It is an undoubted proposition, that if a patent be issued 
without aathority of law, it is utterly void. Not being an 
act done in a court of record, there is no difficulty in the way 
of treating it as merely void. Indeed, it is impossible to re- 
gard it in any other light, without a contradiction in terms. 

It is equally true, that the performance of an act which is 
merely void is not an exhaustion of power legally conferred. 
In such a case, the officer is not functus officio, because he 
has not exercised the power; and an act which is void can- 
not have the efficient operation of extinguishing a power 
which is valid. 


By the act of 1811, above referred to, the land in question 
was reserved from general sale for the period of three years 
absolutely, that the owner of the land in front might have an 
opportunity to take it; and a sale or grant of it, during that 
time,to any other person, would have been without any au- 
thority. If, within that time, the owner of the front lands 
performed the conditions prescribed by the act—that is, if he 
made the entry, gave the notice, and paid for the land, as re- 
quired—then the land was, not merely for the period limited, 
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but forever thereafter, exempted from general sale, and could 


not lawfully be sold or conveyed to any other person, there 
being no authority to be found in any act of Congress that 
would justify or uphold such sale or conveyance. But if such 
conditions were not complied with—if the notice was not de- 
livered within the period of three years, or the payment not 
made—then it is provided that “his right of pre-emption shall 
cease and become void, and the land may thereafter be pur- 
chased by any other person, in the same manner and on the 
same terms as are or may be prescribed by Jaw for the sale 
of other public lands in the said Territory.” The obligation 
of this law would not have been greater, nor other than it 
now is, if the act had proceeded to declare that, if the pre- 
emptioner performed the conditions prescribed by it, his right 
should not cease nor become void, and the land should not 
thereafter be purchased by any other person. And, independ- 
ently of any particular expressions, the general import of the 
whole section is, not merely to reserve this land from general 
sale, and to take away all authority to sell it, except in the 
case provided for, to any one but the pre-emptioner, but to 
make it a violation of the right secured by the act, and a 
breach of the act itself, for the administrative officer to sell 
or convey it to any other person. 

The effect of this act of 1811, so far as revived by the act 
of 1820, was, therefore, twofold: Ist. It conferred a right 
upon Alexander McDugall in the case presented, and it made 
it the imperative duty of those within whose province it falls 
to execute the law to deliver to him a patent conveying a 
title in conformity with that right. Qdly. It took away all 
legal authority to permit Wm. B. Robertson to enter the land 
at private sale, to receive the price of it from him, to give 
him a certificate of purchase, or to issue a patent purporting 
to convey him a title. These acts, being unauthorized and 
void, cannot constitute any legal impediment in the way of 
performing the duty which Congress has imperatively re- 
quired. 

There is a clear distinction between this class of cases, 
where there is a defect of authority, and another class, where 
the authority is ample, the subject-matter within its limits, 
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but the officer is intrusted with a discretionary power to de- 
cide certain questions, and, in the exercise of that power, he 
decides, and an act is done, founded upon or in pursuance of 
that decision. Though the decision be erroneous, the precise 
power conferred has been exercised, in the precise case con- 
templated, and the officer may be functus officio. In the 
other class of cases, where there is an excess of authority or 
jurisdiction, even courts of justice, which are usually shielded 
by judicial irresponsibility, are no longer protected, and their 
acts are void. 


In the case of Ross vs. Borland, (1 Pet., 656,) the Supreme 
Court held a junior patent to prevail against an elder one on 
two grounds: Ist. That the junior patent, which issued upon 
a certificate of a donation claim prior in date to the other pa. 
tent, would overreach it by the local law, which was admis- 
sible. 2d. That the junior patent issued on the certificate of 
a board of commissioners west of Pearl river, whose decis- 
ions were final—in other words, the second patent issued 
upon legal authority, the first did not; and therefore the sec- 
ond must prevail. More recently, in the case of Brown vs. 
Clements, (3 How., 650,) it was directly adjudged by the Su- 
preme Court that the second patent prevailed over the first 
where the first was not legally issued. In the opinion of the 
court it was the duty of the surveyor general to lay out a 
fractional section in such manner that an entire quarter sec- 
tion might be had if the section would admit of it. He had 
made a survey dividing the fractional section by a discretion- 
ary or arbitrary line, so as to prevent a regular quarter-sec- 
tion from being taken up. The first patent issued for the part 
on one side of the arbitrary line, and was therefore held not 
to prevail against the second patent issued for the regular 
quarter-section, both patents covering the land in controversy. 
In the dissenting opinion it is said: “ You can only go behind 
and give it earlier date from a precise legal entry for the 
same land made by the grantee, to overreach an older patent, 
a8 this court held in Ross vs. Borland.” There was a differ- 
ence of opinion as to the existence of any illegality, not as 
to its effect, if it in fact existed. In the case of Stoddard vs. 
Chambers, (2 How., 285,) it was held, “where the holder of a 
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New Madrid certificate located it on lands which were re- 
served from sale at the time of issuing the patent, that the 
patent was void.” The marginal note of the reporter is in 
these words: “If two patents be issued by the United States 
for the same land, and the first in date is obtained fraud- 
ulently, or against law, it does not carry the legal title. A 
patent is a mere ministerial act; and if it be issued for lands 
reserved from sale by law, it is void.” 

Mr. Justice McLean, in delivering the opinion of the court, 
makes use of the following language: “Upon these facts the 
important question arises, whether the defendant’s title (a 
patent) is not void? That this is a question as well exam- 
inable at Jaw as in chancery, will not be controverted. That 
the elder title must prevail in the action of ejectment, is un- 
doubted. But the inguiry here is, whether the defendant has any 
title as against the plaintiff.” *** “No title can be held 
valid which has been acquired against law; and such is the 
character of the defendant’s title, so far as it trenches on the 
plaintiff’s. It has been argued that the first patent appro- 
priates the land and extinguishes all prior claims of inferior 
dignity. But this view is not sustainable. The issuing of a 
patent is a ministerial act, which must be performed accord- 
ing to law.” *** “Tt cannot be contradicted or explained 
by parol; but if it has been fraudulently obtained, or issued 
against law, it is void. It would be a most dangerous thing 
to hold that a patent should carry the legal title, though ob- 
tained fraudulently, or against law.” 

It is evidently, therefore, the view of the Supreme Court 
that a patent issued without authority of law, or against law, 
is not voidable merely, but void; and being, therefore, a nul- 
lity, and as though it did not exist, it leaves the duty unim- 
paired to convey the title to the rightful owner. 

Of the earlier opinions of the Attorneys General, those of 
Mr. Wirt and Mr. Butler recognise the total invalidity of the 
elder patent issued by mistake to one not entitled to receive 
it, and the continued power and obligation to issue a second 
to the person who had a just claim to it. Of the latter opin- 
ions, those of Mr. Legaré and Mr. Clifford refer with appro- 
bation to the case of Jackson vs. Lawson, (10 John. Rep., 26,) 
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in which the Chief Justice, in delivering the opinion of the 
court, says: “Unless letters patent are absolutely void on the 
face of them, or the issuing of them was without authority, 
or was prohibited by statute, they can only be avoided in a 
regular course of pleading, in which the fraud, irregularity, 
or mistake is directly put in issue;” thus clearly admitting 
that if a patent issued without authority of law, or against 
law, it was in itself absolutely void. 

For these reasons it is my opinion that the elder patent is- 
sued to William B. Robertson, nearly twenty-three years after 
the land embraced in it had been purchased and paid for by 
Alexander McDugall, was issued without authority of law, 
and was therefore void; and that a patent should now issue 
to McDugall. 

I come to this conclusion with greater satisfaction because 
it is in conformity with strict right and justice that the error 
should be corrected where it arose, without sending the party 
suffering by it to seek his redress though an expensive and 
vexatious litigation. 

I have the honor to be, sir, very respectfully, your obedient 
servant, 


Hon. R. J. Waker, 
Secretary of the Treasury. 


ISAAC TOUCEY. 





PAYMENT OF AWARDS OF THE CHEROKEE COMMISSIONERS. 


Where an agent and attorney for claimants, under the treaty of 1835~'36 with the 
Cherokees, undertook to prosecute certain claims before the commissioners for 
the consideration of ten per cent. upon every claim awarded, and omitted to claim 
his per-centage upon the first award, consenting to its payment to the party, but 
claimed the same upon the payment of a subsequent award, as well as the ten 
per cent. on said last award—bpecipep, that the-officers of the treasury ought not 
to deduct from the last award any per-centage which may have accrued to the 
agent and attorney upon other claims. 

The ten per cent. to be paid the agent and attorney out of any sum or sums awarded, 
must be construed to mean ten per cent., Not upon the aggregate, and to be paid 
out of one award, but upon esch claim, as the same should be allowed. 


Atrorney GENERAL’s Ofrice, 
August 5, 1848. 
Siz: The question propounded in your reference of the 29th 
ultimo, whether John F. Gillespy, esq., the agent, attorney: 
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and counsellor of Elijah Hicks, can receive the whole amount 
of his commissions out of the last sum awarded, the former 
having been paid over with his consent, depends entirely upon 
the following contract: 

“JT agree that upon all claims which shall, for me and on 
my behalf, be prosecuted before the board of commissioners, 
under the Cherokee treaty of 1835-36, or any other tribunal, 
by John F. Gillespy, as my agent, attorney, und counsellor 
he shall be allowed and paid for his services ten per cent. 
out of any sum or sums that may be awarded me for every 
such claim.” 

Taking it for granted that the contract is to be carried into 
effect by the officers of the treasury, what is its construction ? 
Js it the true construction of it, that Mr. Gillespy is to be paid 
ten per cent. out of every claim allowed; or that he is to be 
paid ten per cent. of the whole amount of all the sums allowed, 
payable out of any one claim allowed ? 

I think the contract is not susceptible of the latter con- 
struction; because that would entitle Mr. Gillespy to take 
the gross amount of his commissions on all the claims allowed 
out of the first sum paid, if sufficient to pay him, which is 
contrary to the intent of the parties, and would be against the 
words of the contract. The ten per cent. to be paid him out 
of any sum or sums awarded for every such claim, is ten per 
cent. of that claim, not of the aggregate, for it would then (if 
that be the true construction) be payable as many times over 
as there were distinct claims. 

Besides, it is manifest that ten per cent. of each claim pros- 
ecuted by him became due to Mr. Gillespy when such claim 
was awarded; and if with his consent the whole sum was 
paid over on the 27th of November, 1844, to Hicks and his 
counsel, Mr. Stambaugh, mentioned in the award, in pursu- 
ance of the certificates issued by the commissioners in their 
favor, it is impossible to say that Mr. Gillespy did not waive 
any right to receive his presumed share as against the gov- 
ernment; and having once waived it, he could not revive or 
resume it afterwards, when the award of May 4, 1847, was 
made. Upon such a payment, a new contract arose between 
the parties, of which the government can be supposed to have 
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vo knowledge, and which may or may not have been fulfilled. 
] think, therefore, that, in the absence of the principal, and 
without his renewed consent, the treasury would not be au- 
thorized to pay Mr. Gillespy any share of the award of 1844, 
and reimburse itself out of the award of 1847; and that the 
decision of the Second Auditor, approved by the Second 
Comptroller, ought not to be disturbed. 

I have the honor to be, &c., 

ISAAC TOUCEY. 
Hon. R. J. Waker, 
Secretary of the Treasury. 


THE PURCHASE OF LANDS ON WALLABOUT BAY. 


The written proposal of the Secretary of the Navy, in reply to a letter of the owner 
of certain lots situate on Wallabout bay, containing an offer of sale, and a state- 
ment that, if the offer should be entertained, the question of final purchase might 
be left open until the adjournment of Congress, to the effect that he would recom- 
mend to Congress to appropriate a certain sum for the purchase of said lands for 
the government, with the understanding that the owner should make a perfect 
title, &c., and accepted by such owner, did not bind the government so far as to 
subject it to the payment of assessments upon the land subsequently levied by the 
corporation of the city of Brooklyn. 

The Secretary had no right to contract for the land without authority from Con- 
gress, and now has no right to agree to pay for the game any sum beyond the 
amount appropriated. | 

It is incumbent on the owner to remove the incumbrance from the premises. 


Attorney GENERAL'S Orfrice, 
August 7, 1848, 


Sim: ] have received your letter of this date, submitting 
the “correspondence with Frederick Grifling, on the subject 
of the purchase of the lands on Wallabout bay,” and asking 
my opinion “ whether, as the appropriation has been made by 
Congress for the purchase money agreed on, the vendor is 
bound to pay the assessments laid on the property since the 
llth day of December, in order to make a perfect title, or 
whether the incumbrance created by the assessments attaches 
to the property and must be paid by the government.” 

The first letter in the correspondence, having any material 
bearing upon the inquiry, is that of Mr. Griffing, under the 
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date of November 16, 1847, addressed to the Secretary of the 
Navy, in which Mr. Griffing says: “The property is well 
worth $100 per running foot on Flushing avenue, and at that 
price I make them an offer of the property; and, if my propo- 
sition for a sale be entertained, the question of final purchase 
may be left open until the adjournment of Congress. In the 
mean time an appropriation can be made of any sum not ex- 
ceeding one hundred dollars per foot; but if the government 
should not wish to purchuse, it is desirable speedily to know 
it, in order that I may go on with my plans for improving 
it.” To this proposal the Secretary of the Navy replied on 
the 11th of December, 1847, in these words: “Referring to 
your letter of the 16th of November last, and by the recom- 
mendation of the Chief of the Bureau of Yards and Docks, I 
am willing to recommend to Congress an appropriation of 
two hundred and eighty-five thousand dollars for the purchase 
of the land described in that letter and plan, situated in 
Brooklyn, New York, bounded north by the Wallabout chan- 
nel, south by Flushing avenue, east by the grounds of the 
United States naval hospital, and west by the United States 
navy-yard; understanding that for this sum you will make a 
perfect title, satisfactory to the United States district attor- 
ney, New York, to the whole of the premises thus described, 
including the rights of the riparian owners to the flats on the 
bay, and that no right is to be reserved to you except that of 
taking off the buildings which are now on the property, and 
constructing a sewer under ground through the western lot 
of said Jand from Flushing avenue to the channel. Upon 
these terms, if you assent to them, I will complete the pur- 
chase as soon as the necessary appropriation shall be made 
by Congress. And that no time may be lost in bringing the 
subject to the attention of the proper committees, I will thank 
you to inform me, without delay, whether you will accede to 
this proposal. Shou!d you do so, and Congress should neglect 
or fail to make the appropriation for the purpose at its pres- 
ent session, it is not expected that you will be further bound 
by your agreement.” To this letter of the Secretary Mr. 
Griffing, on the same day,.replied: “In answer to yours of the 
same date,I have to say that I accept the price and terms 
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named therein.” Afterwards, on the 9th of August, 1848, 
Congress, upon the recommendation of the Secretary, appro- 
priated the sum of $285,000 to make the purchase; but pre- 
viously, without the knowledge of the Navy Department, or 
of Congress, the city of Brooklyn had laid assessments upon the 
property to the amount of $28,128 46, of which $17,026 71 
was confirmed on the 15th of May, 1848, and the remainder, 
$11,101 75, on the 10th of July last, and the assessments be- 
came liens on the lands from the date of confirmation. Tak- 
ing it for granted that the assessments were legally made, 
the question arises whether the department is authorized, 
under this appropriation, to complete the purchase, unless 
these incumbrances shall be removed or provided for by the 
vendor. 

By the act of May Ist, 1820, entitled “An act in addition 
to the several acts for the establishment and regulation of the 
Treasury, War, and Navy Departments,” it was provided 
that no contract should thereafter be made by the Secretary 
of State or of the Treasury, or of the Department of War or 
of the Navy, except under a law authorizing the same, or un- 
der an appropriation adequate to its fulfilment; and except- 
ing also contracts for the subsistence and clothing of the 
army and navy, and contracts by the Quartermaster’s depart- 
ment; which may be made by the Secretaries of those depart- 
ments. And it was further enacted by the 7th section, “that 
no land shall be purchased on account of the United States 
except under a law authorizing such purchase.” 

These enactments being in force, there was no power in 
the head of the Navy Department to make a contract for the 
purchase of this land, and the United States could not in any 
sense, either at law or in equity, become the owners of it by 
Virtue of any contract before the appropriation was made. 
This furnishes a complete answer to the question, whether 
the vendor is bound now to remove these incumbrances in or- 
der to make a perfect title, as any doubt upon this point 
must be founded upon the assumption that the government 
had become the equitable owner. 

But a careful inspection of the correspondence will show 
that the Secretary of the Navy did not undertake to bind the 
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government by a contract of purchase. He gave assurances 
of what his course would be, if the property could be obtained 
upon certain terms. He was “ willing to recommend to Con- 
gress an appropriation of $285,000 for the purchase of the 
land,” understanding that for this sum “ the vendor will make 
a perfect title;” and he adds, “I will complete the purchase 
as soon as the necessary appropriation shall be made by Con- 
gress.” To this the vendor assented, having already said, in 
his letter of November 16th, which is expressly referred to, 
that “the question of final purchase” might “be left open 
until the adjournment of Congress.” It is obvious, therefore, 
that the vendor, aware that there was no authority in the de- 
partment to contract, looked to Congress to make the appro- 
priation necessary to purchase a perfect title, and to the 
Secretary to recommend it, and, if made, to complete the 
purchase. There having been no communication made to 
Congress, nor to the Secretary, previous to the appropriation, 
that the further sum of $28,128 46 would be needed beyond 
the sum appropriated in order to acquire a perfect title, and 
Congress having proceeded upon the faith of the correspond- 
ence which was communicated to them, the Secretary would 
have no authority to pay or allow that further sum, or to per- 
mit it to remain upon the property as due from the United 
States, but must regard the whole sum appropriated as the 
full consideration for the entire unincumbered title. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 


Hon. J. Y. Mason, 
Secretary of the Navy. 


ISAAC TOUCEY. 





PATENTS FOR INVENTIONS. 


Patents for inventions to applicants, who are otherwise entitled to them, ought not 
to be withheld by reason of the same thing having been at a prior date discovered 
and used in a foreign country; but which had neither been patented nor des- 
cribed in any printed publication. 

It was the obvious purpose of the proviso to the 15th section of the act of 4th of 
July, 1836, to introduce an important modification in respect to patents, that an 
American inventor might thereafter be protected against the injustice of being 
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thrown out of the fruits of his ingenuity by the existence of a secret invention 


or discovery abroad. 


AtTTorNEY GENERAL’s Office, 
August 30, 1848. 


Siz: | have the honor to reply to your letter submitting an 
inquiry propounded by the Commissioner of Patents, whether 
a foreign patentee can go behind the date of his foreign pat- 
ent and prove the actual] date of his invention, in order to de- 
feat the right of an American inventor, there having been no 
previous description of the invention in any printed publica- 
tion; or, in other words, whether the fact of an invention or 
discovery abroad, which had not been patented nor described 
in any printed publication, will defeat a patent to an original 
inventor, who has invented or discovered the same thing in 
this country. 


The answer to be given to this inquiry depends upon the 
act of Congress of July 4, 1836, when the patent laws of the 
United States underwent a revision, and several important 
provisions were for the first time introduced. 


By the 6th section it is enacted “that any person or persons 
having discovered or invented any new and useful art, ma- 
chine, manufacture, or composition of matter, or any new and 
useful improvement on any art, machine, manufacture, or 
composition of matter, not known or used by others before his 
or their discovery or invention thereof, and not, at the time of 
his application for a patent, in public use or on sale, with his 
consent or allowance as the inventor or discoverer, and shall 
desire to obtain an exclusive property therein, may make ap- 
plication in writing to the Commissioner of Patents, express- 
ing such desire, and the Commissioner, on due proceedings 
had, may grant a patent therefor.” 


The same section provides that “the applicant shall also 
make oath or affirmation that he does verily believe that he 
is the original and first inventor or discoverer of the art, ma- 
chine, composition, or improvement, for which he solicits a pat- 
ent, and that he does not know or believe that the same was 


ever before known or used, and also of what country he isa 
citizen.” 
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Thus far the law is left substantially as it stood before, and, 
if not accompanied by any new provisions, would be con- 
trolled by previous adjudications, founded in a considerable 
degree upon enactments now become obsolete. But the 7th 
section introduces a new rule, which seems to be decisive of 
the question under consideration. It declares “that, on the 
filing of any such application, description, and specification, 
and the payment of the duty hereinafter provided, the Com- 
missioner shall make, or cause to be made, an examination of 
the alleged new invention or discovery; and if, on any such 
examination, it shall not appear to the Commissioner that the 
same had been invented or discovered by any other person in 
this country, prior to the alleged invention or discovery there- 
of by the applicant, or that it had been patented or described 
in any printed publication in this or any foreign country, or 
had been in public use or on sale, with the applicant’s consent 
or allowance, prior to the application, if the Commissioner 
shall deem it to be sufficiently useful and important, it shall 
be his duty to issue a patent therefor.” The rule here pre- 
scribed to the Commissioner is afterwards re-affirmed, and 
carried out, in the form of a proviso in the 15th section, pre- 
scribing a rule of adjudication, namely: “That whenever it 
shall satisfactorily appear that the patentee, at the time of 
making his application, believed himself to be the first inven- 
tor or discoverer of the thing patented, the same shall not be 
held to be void on account of the invention or discovery, or 
any part thereof, having been before known or used in any 
foreign country, it not appearing that the same, or any sub- 
stantial part thereof, had been before patented or described 
in any printed publication.” While, therefore, the 6th sec- 
tion declares that a patent shall issue to the inventor, (all 
other conditions being complied with,) if the thing proposed 
to be secured had not “been invented or discovered by any 
other person in this country,” the proviso of the 15th section 
enacts that the patent shall not be held void (all other con- 
ditions being complied with) “on account of the invention or 
discovery, or any part thereof, having been before knownor | 
used in any foreign country.” 

These provisions introduce an important modification of 


TO THE SECRETARY OF STATE. 21 


Patents for Inventions. 








the law of patents, designed to protect the American inventor 
against the injustice of being thrown out of the fruits of his 


ingenuity by the existence of a secret invention or discovery 
abroad—that is to say, one not patented, and not described 
inany printed publication. It is well known that such secrets of 
trade exist in great numbers, and are designedly withheld from 
the public; and when, therefore, the American inventor has 
been so fortunate as to invent or discover the same thing, 
he is as great a public benefactor as if the secret did not exist 
in any foreign country. And it was the intention of Con- 
gress to secure to him his rightful property in the result, and 
not permit it to be defeated by the foreign inventor coming 
forward afterwards, either for a patent, or without a patent. 
There is no more reasonable or just foundation, or title of 
property, than that which has been so imperfectly secured by 
law in the products of mind; and it is to be regarded as the 
presumed intention of the legislature effectually to secure it 
in every case where the reason of the Jaw will apply, and 
the language used will admit of a favorable interpretation. 
In the present case the intention is clear, and the language 
explicit and unequivocal, leaving no room for construction. 
The proviso, without the aid of the 6th section, furnishes a 
clear rule of adjudication, by which the rights of parties are as- 
certained ; and it is impossible that an executive officer should 
regard that as an objection to the grant of a patent which 
the courts of law are bound to overrule as unavailable. The 
objection, therefore, which is now presented—that an original 
bona fide inventor in this country, who verily believed him- 
self the original and first inventor, or discover, at the time of 
his application,-and did not know or believe that his inven+ 
tionor discovery was ever before known or used; and when, 
in fact, it had not been before invented or discovered by any 
other person in this country; and had not itself, or any sub- 
stantial part of it, been before patented or described in any 
printed publication in any country ;—that the American in- 
ventor, in such a case, is not entitled to a patent for his dis- 
covery, because it had been before known or used in a foreign 
country, is directly opposed to the intent, the policy, and ex- 
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press words of the act of Congress, and is without any legal 
foundation. | 

In such a case the American inventor is, in contemplation 
of law, under the provisions of the act of Congress, the 
original and first inventor. The fact that an invention not 
patented, and not described in any printed publication, has 
been before known or used in any foreign country, is render- 
ed immaterial, except so far as it may have come to the knowl- 
edge of the applicant, and may thus conflict with the oath 
or affirmation which he is required to take, or with his claims 
as an original inventor. If he is an original inventor, and is 
in a condition to take the oath or affirmation prescribed, then 
the act removes the supposed objection out of the way, re- 
quires the Commissioner to issue the patent, the courts to 
declare it valid, and establishes the American right, to the 
exclusion of the foreign discovery, which has not, in either 
mode indicated by the act of Congress, been communicated 
to the public. | 

I have the honor to be, very respectfully, sir, your obedient 
servant, 


ISAAC TOUCEY. 


Hon. James Bucuanan, 
Secretary of State. 


VALIDITY OF CERTAIN BREVET COMMISSIONS. 


The brevet commissions issued by the President, on the 28th of June, 1848, to cer- 
tain persons who had distinguished themselves in the late war with Mexico, on 
the recommendation of the commanding officer of their regiment, are valid, 
though such persons were not non-commissioned officers at that date. 

The act of 3d March, 1847, invested the President with authority to issue such 
brevets as a reward for the distinguished services of that class of officers, rendered 
in that capacity, upon certain evidence that they had thus served, whether they 
should retain the same rank when the reward should be bestowed, or should be 
transferred elsewhere to act in an humbler capacity. 


ATTorNEY GENERAL’s OfFice, 
September 4, 1848. 


Sir: I think that the commissions which have been issued 
by the President of the United States to William B. Lane 
Charles N. Underwood, Henry L. Brown, and John L. Tubbs 
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under the act of March 3, 1847, are valid. By the 17th sec- 
tion of that act it is provided “ that, when any non-commis- 
sioned officer shall distinguish himself, or may have distin- 
guished himself in service, the President of the United States 
be, and he is hereby, authorized, on the recomendation of the 
commanding officer of the regiment to which said non-com- 
missioned officer belongs, to attach him by brevet to the low- 
est grade of rank, with the usual pay and emoluments of such 
grade, to any corps of the army: Provided, That there shall not 
be more than one so attached to any company at the same 
time,” &c. 

The primary object of Congress in this enactment was to 
confer a reward upon distinguished service in the person of a 
subaltern officer, and to promote the public service by holding 
out encouragement to acts of signal bravery and good conduct. 
The power is, therefore, conferred upon the President, the re- 
ward precisely defined, and the person and the occasion dis- 
tinctly marked out. It is necessary that the distinguished 
service be performed by a non-commissioned officer, while 
acting in that capacity; that the commanding officer of his 
regiment recommend him as well entitled to the reward; and 
then the President is authorized to bestow it, within the re- 
striction of the recited proviso. These conditions existed in 
the case of these non-commissioned officers. And the Presi- 
dent, on the 28th of June last, conferred on them the reward 
for their distinguished services in Mexico, by commissioning 
them as brevet second lieutenants, and attaching them as 
such to different corps in the army. The question submitted 
by the Secretary of War is, whether their commissions are 
void for want of authority in the President—it having been 
since ascertained that, at the time of their appointment, on 
the 28th of June last, they were not then in fact non-commis- 
sioned officers. I think, very clearly, it was not necessary 
that they should continue to be non-commissioned officers at 
the time when the reward of their services was conferred, to 
entitle them to receive it, or the President to grant it. Nei- 
ther justice to these brave men, nor the policy of the law, 
would admit of this construction. Both would be defeated 
by it. The seat of war was remote from the seat of govern- 
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ment. Much time must necessarily elapse before the Presi- 
dent could act. The term of service might expire, the officer 
might be promoted, or he might be transferred elsewhere, 
and act in an humbler capacity ; and it would be strange, in- 
deed, to suppose that in all these cases it was the intention of 
Congress that the meritorious officer should lose the reward 
which had been held out to him as an incentive, and which 
he had fairly won. I think no such intention existed—cer- 
tainly the words do not import it. 

But it appears that two of these officers had been dis- 
charged, on certificates of pension, before their appointment 
as brevet second lieutenants. Still they hold the commission 
of the President, issued under the authority of this law, as a 
reward for the distinguished services which they had performed 
in the field. And the President has the power, with the ad- 
vice and consent of.the Senate, to appoint a private citizen, 
in case of a vacancy, to fill the place of second lieutenant. 
Much more would he be deemed to have the power to appoint 
a private citizen to the place of brevet second lieutenant, where 
that private citizen had justly entitled himself to it as a reward 
for his distinguished good conduct as an officer on the field of 
battle, by complying with the conditions of the act of Con- 
gress which gave assurance that it should be granted. It 
cannot be said that the commissions which have issued to 
these two officers are void, as having been granted without 
authority of law. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 


ISAAC TOUCEY. 


Hon. Joun Y. Mason, 
Acting Secretary of War. 





PENSIONS OF WIDOWS, &c., OF OFFICERS AND MARINES. 


The first section of the act of 11th August, 1848, renewing certain naval pensions, 
embraces all such widows and children as were receiving pensions under any of 
the laws of Congress passed prior to the Ist of August, 1841. 

The other class comprises all those widows and children who received pensions at 
any time within five years prior to the passage of the act. 
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The word “special” occurring in said act is construed to mean “ particular,” and 
hot “private,” ag it is used in that sense. 


As Congress neglected to provide, in terms, for widows of second lieutenants of 
marines in the second section of said act, it may be inferred that it intended to 
refer, in the provision, to lieutenants without any other designation. 


Attorney GENERAL’s Ofrice, 
September 6, 1848. 


Siz: I think the first section of the act renewing certain 
naval pensions, &c., passed August 11, 1848, is not to be re- 
garded as embracing only those widows and children to whom 
pensions had been granted, in single instances, by private 
acts. Such a restricted construction is obviously opposed to 
the intention of Congress. The description of the first class is 
in these words, viz: “all those widows and such child or 
children as are now receiving a pension under any of the 
laws of Congress passed prior to the Ist of August, 1841.” 
The words are, “any of the laws,” not “private laws,” as it 
would have been, if such only were intended. The exccption 
which follows shows the same intention, because the excepted 
law passed on the 3d of March, 1837, was one of the broadest 
and most general pension laws which had been enacted; and 
there was no room for the exception, unless it was included 
in the general description of the persons entitled to the re- 
newal. This is quite decisive of what was in the mind of the 
legislature. The description of the other class entitled to the 
renewal is equally general—“ those widows and children who 
have received pensions at any time within five years prior to 
the passage of this act.” All these persons are, by the express 
words, within the purview of the act, and are declared to be 
entitled to a renewal. But then comes the supposed restric- 
tion, which by a violent construction would throw out the 
greater part—almost all who had before been included by a 
precise and definite description: they “may and shall con- 
tinue to receive the same amount as they have received un- 
der any special act from the time such special act expired.” 
The word “special” here does not mean “ private,” but par- 
ticular. I think the word is used in that sense. It comports 
with the general tenor and language of the whole section. 
The other sense of which the word in another connexion 
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would be susceptible, would, if applied to it here, overturn 
and contro] all the other language used in the direct descrip- 
tion of the persons intended, explicit and unequivocal as it is, 
contrary to the apparant intention of Congress. 

As to the question under the 2d section, there might be 
more room for doubt. In enacting that “the pension of a 
first assistant engineer” shall be “the same as that of a lieu- 
tenant of marines, and the pension of the widow of a first 
assistant engineer the same as that of the widow of a lieu- 
tenant of marines,” Congress seems to have lost sight of the 
fact that there was a second lieutenant of marines, and might 
therefore be supposed to have referred to the first lieutenant 
only. But, in common parlance, “the lieutenant,” without 
further designation, whether of marines or of infantry, would 
universally be understood to mean the senior lieutenant and 
not the second lieutenant; and this familiar and reasonable 
rule—the meaning of Janguage in common use, which is al- 
ways the most sure guide to the true legislative intent—may 
be applied in this instance, where the law seems to have 
been enacted without a minute or particular attention to the 
previously existing law. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 


Hon. Jonn Y. Mason, 
Secretary of the Navy. 


ISAAC TOUCEY. 





SISTERS OF THE HALF-BLOOD ENTITLED TO BOUNTY LANDS. 

Surviving sisters of the half-blood of deceased soldiers, who, at their demise, were 
entitled to bounty landea from the government, are equally entitled with the 
brothers and sisters of the whole-blood to receive such bounty, or the money in 
its stead. 

The act makes no distinction between relatives of the whole-blood and those of 
the half-blood. 

ATTORNEY GeENERAL’s OrFice, 


September 7, 1848. 
Sm: The explanatory act of May 27, 1848, enacts “that 
the term ‘relatives, as used in the 9th section of the act en- 
titled ‘An act to raise, for a limited time, an additional mili- 
tary force, and for other purposes, approved 11th February, 


a 
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1847, shall be considered as extending to the brothers and sis- 
ters of those persons whose services, under that act, may 
have entitled them to the land therein provided. The order 
or priority of right, however, shall remain as declared in that 
act; and those failing, the right shall accrue, fourthly, to the 
brother or sister, or in equal proportions to the brothers and 
sisters of the deceased, as the case may be.” Thomas J. 
Luxen, entitled to bounty land, died, leaving a brother of the 
whole-blood and a sister of the half-blood, they being chil- 
dren of the same mother. The question is, whether the chil- 
dren of the same mother, but not of the same father, are 
brothers and sisters within the meaning of this act of Con- 
gress! There is no question here of the descent of ances- 
tral estate. The land, or the money in its stead, is not given 
to the “heir,” which might have created greater doubt; but 
it is given to the brothers and sisters; and if the half sister 
was the sister of the deceased, she is within the description 
of the persons entitled to take. It cannot be said that she is 
not a sister; and as the act makes no distinction between the 
whole-blood and the half-blood, she cannot be excluded upon 
any ground contained in the law itself, and from the nature 
of the case, the policy of no one or more States can apply 
here; and there is no general principle of law or policy that 
can be permitted to vary or control the construction of this 
section of the act, but the plain import of the words must 
prevail. I think, therefore, that the sister of the half-blood is 
entitled to a share. 
I have the honor to be, very respectfully, sir, your obedient 
Servant, 


ISAAC TOUCEY. 


Hon. Joun Y. Mason, 
Acting Secretary of War. 





INTEREST ON DRAFT FOR OUTFIT OF A MINISTER. 


The executive department is not authorized to allow interest upon a draft drawn 


by the American chargé d’affaires to Peru upon the treasury, for his outfit, before 
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the same had been appropriated by Congress, because of the delay occurring in 
respect to its payment. 
Arrorney Generav’s OFFICE, 
September 8, 1848. 


Sir: It is undoubtedly true that when the United States, 
by their authorized agent, become a party to negotiable pa- 
per, they incur all the responsibility of individuals who are 
parties to such instruments. The difficulty in the case of the 
Hon. Mr. Bryan, late chargé d’affaires to Peru, is, that he was 
not authorized to draw a bill of exchange upon the treasury 
for his outfit, which had not been appropriated by Congress, 
nor was any officer or agent of the government authorized 
by law to accept such bill, which it is not understood that 
any one attempted to do. It is not doubted that Mr. Bryan 
had a just claim for his outfit in this country before he set 
out on his mission; but Congress, for the reasons which gov- 
erned its action, having omitted to make an appropriation for 
this object until near the end of the second session after the 
appointment, then merely appropriated the simple amount of 
the outfit, without any damages or interest for the delay. 
The claim, therefore, of Mr. Bryan resolves itself into an ap- 
peal to the executive department to allow damages, by way 
of interest, for the supposed injurious delay of the legislative 
department, which I think cannot be done. I therefore con- 
cur in the opinion which seems to have heretofore governed 
the action of the Secretary of State, that there is no remedy 
but by a resort to Congress. 

' I have the honor to be, very respectfully, sir, your obedient 
servant, | 


ISAAC TOUCEY. 


Hon. James Bucuanan, 
Secretary of State. 


CLAIM OF A. G. & A. K. BENSON FOR DAMAGES. 


The claim for damages for an alleged breach of a contract entered into with a for- 
mer Secretary of the Navy by A. G. & A. K. Benson for the transportation to 
the Pacific ocean of all the naval stores which the government should have occa- 
sion to send there during a certain period, by reason of the witbholding of the 
transportation of certain freight from them, or the sending it by the public yes- 
sels, cannot be allowed by the executive department. 
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There is no law which authorizes the head of any department to supervise the acts 
of his predecessors, and to award damages for their assumed misconduct, to be 
peid out of the public treasury. 


This claim, having been once considered at the proper department, and rejected 
after a reference to the President, is rea judicata. 


Atrorney GeENERAL’s Ofrice, 
September 8, 1848. 


Siz: I have given all due consideration to the claim of 
Messrs, A. G. & A. K. Benson. It is met at the threshold by 
two objections, which cannot well be answered. 

In the first place, it is a claim presented to the present Sec- 
retary of the Navy for damages arising from a supposed 
breach of contract by one of his predecessors in the same 
office. If it should be taken for granted that a verbal con- 
tract was entered into by Mr. Badger for the transportation 
to the Pacific of all the naval stores which the government 
should have occasion to send. there, until the expiration of the 
time limited for its termination in the notice given by Mr. 
Bancroft, and that the Secretary of the Navy in fact violated 
that contract, by sending stores in the mean time by a public 
vessel, or by withholding the transportation from the Messrs. 
Benson, yet there is no law which authorizes the head of any 
department to supervise the acts of his predecessors, award 
damages to an individual for their assumed misconduct, er- 
rors, or omissions, and to authorize such damages to he paid 
out of the public treasury. It might well be asked, Which of 
the two high functionaries, exercising the same authority, 
would, in contemplation of law, be deemed to be inthe right— 
the one who, at a proper time, and on a proper occasion, ex- 
ercised his legitimate authority, according to his best judg- 
ment, or the one who undertook to go back into a past stage 
of administration and to revise and reverse the acts of his 
predecessor, whose power was equal or identica) with his 
own! And if this difficulty could be well got over, then it 
might be asked, When and how has the money in the treasu- 
ry been appropriated by law to liquidate the damages that 
might be awarded ? 

In the second place, this precise claim for damages was 
presented to a former Secretary of the Navy, as appears by 
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the letter of Mr. Bancroft of December 2, 1845, and was de- 
cided by him, after a reference to the President. He says, in 
a letter communicating his decision: “I have come tothe con- 
clusion that they (the Messrs. Benson) do not present a case 
where the department would be justified in acceding to their 
request for compensation.” The principle of res judicata 
would seem necessarily to apply to a claim thus deliberately 
considered and rejected. If not, and this decision, without 
any new grounds, might be reversed, then the reversal might 
be reversed, and so on in endless succession, according to the 
whim or caprice of successive incumbents, 

It is suggested that, if the contract be shown to have 
existed, and to have been violated on the part of the govern- 
ment, it may be performed now, and the claimants are un- 
derstood to offer to accept a performance now in full satis- 
faction of their demands. But the contract, if it formerly 
existed, has been terminated, and there is no contract that 
can be performed now. It could be revived by a new con- 
tract only; and a new contract, made by the Secretary of the 
Navy, except under the condition of advertisement and con- 
sequent competition, would be contrary to the act of Congress 
of March 8, 1843. 

Without, therefore, considering the question whether the 
stipulation for the transportation of emigrants to Oregon so 
far entered into the consideration of this alleged contract, 
and was so intimately blended with its provisions, as to make 
it illegal and void under the act of May, 1820, which provides 
“that no contract shall hereafter be made by the Secretary 
of State or of the Treasury, or of the Department of War or 
of the Navy, except under a law authorizing the same, or 
under an appropriation adequate to its fulfilment,” I am of 
opinion that the claim of Messrs. Benson should be rejected 
for the reasons I have stated. 


I have the honor to be, very respectfully, sir, your obedient 
servant, 


ISAAC TOUCEY. 


Hon. Joun Y. Mason, 
Secretary of the Navy. 
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CLAIM OF THE MENOMONIES TO CERTAIN LANDS. 


The Menomonie Indians have no reasonable pretensions to lands west of Black 
river, which they indicated in the treaty of 1825 as the extent of their claims in 
that direction, nor to lands beyond the limita which they specified and claimed in 
the treaty of 1831; and, asthe United States have since purchased them of other 
tribes, the government is not required to pay for them again. 

The Menomonies have no title to the large triangular tract within those limits ad- 
jacent to and west of the line established between them and the Chippewas by 
the treaty of 1827; they having relinquished all claims to the Chippewas. 

But, subject to those restrictions, they may cross the Wisconsin river into the terri- 
tory claimed by the Winnebagoes, and show a better title than theirs, if they 
have one. 

The treaties of 1825 and 1827 prevent them from crossing the line of 1825, and 
what was then regarded as the Chippewa territory. 

A treaty to extinguish the Indian right of possession to the land sith of that line 
advised. 


Arrorney GENERAL’s Office, 
September 13, 1848, 


Sir: I have examined the several Indian treaties supposed 
to affect the claim made by the Menomonies to lands hereto- 
fore purchased by the United States of the Sioux, Winnebago, 
and Chippewa tribes of Indians. 

The Chippewa country lay to the north and west of the 
Menomonies ; the Winnebago to the west and south of them. 
To the west of the Chippewas and Winnebagoes were the 
Sioux. 

The treaty of August 19, 1825, was made for the purpose 
of establishing boundaries between these and other tribes. 
The Chippewa, Sac and Fox, Menomonie, Iowa, Sioux, Win- 
nebago, and a portion of the Ottowa, Chippewa, and Potta- 
watomie tribes of Indians, living upon the Illinois, were in- 
vited by the United States to assemble for the purpose of es- 
tablishing boundaries among them; and they agreed with the 
United States, and with one another, upon the articles of that 
treaty. No lands were ceded on the occasion, but the great 
object was to establish boundaries. 

Among others, the boundary line between the Chippewas 
and the Winnebagoes was established, as far as they had 
power to establish it. The 6th article of the treaty is in 
these words: “It is agreed between the Chippewas and Win- 
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nebagoes, so far as they are mutually interested therein, that 
the southern boundary line of the Chippewa country shall 
commence on the Chippewa river aforesaid, half a day’s 
march below the falls of that river, and ran thence to the 
source of Clear Water river, a branch of the Chippewa; 
thence south to Black river; thence to a point where the 
woods project into the meadows; and thence to the Plover 
portage of the Ouisconsin.” 

The 7th article defines the southeasterly boundary of the 
Winnebagoes frem Rock river to Black river, and states the 
boundary claimed by them from Rock river to the Winne- 
bago lake and the Grand Kan Kanlin, but leaves it indeter- 
minate, for the causes stated in the next article. The 8th 
article is in these words: “The representatives of the Me- 
nomonies, not being sufficiently acquainted with their proper 
boundaries to settle the same definitively, and some uncer- 
tainty existing in consequence of the cession made by that 
tribe upon Fox river and Green bay to the New York In- 
dians, it is agreed between the said Menomonie tribe and the 
Sioux, Chippewa, Winnebago, Ottowa, Chippewa, and Pot« 
tawatomie Indians of the Illinois, that the claim of the Me- 
nomonies to any portion of the land within the boundaries al- 
lotted to either of the said tribes shall not be barred by any 
stipulation herein, but the same shall remain as valid as if 
this treaty had not been concluded. It is, however, under- 
stood that the general claim of the Menomonies is bounded 
on the north by the Chippewa country, on the east by Green 
bay and Luke Michigan, extending as far south as Milwaukie 
river, and on the west they claim to Black river.” 

In the 11th article “the United States agree, whenever the 
President may think it necessary and proper, to convene such 
of the tribes, either separately or together, as are interested 
in the lines left unsettled herein, and to recommend to them 
an amicable and final adjustment of their respective claims, 
so that the work now happily begun may be consummated.” 

Accordingly, in pursuance of this article, the treaty of Au- 
gust 11, 1827, was made, which settles the southern bound- 
ary line of the Chippewas between them and the Menom- 
nies. It provides in the Ist article that, “ Whereas the south- 
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ern boundary of the Chippewa country, from the Plover port- 
age of the Ouisconsin easterly, was left undefined by the 
treaty concluded at Prarie du Chien, August 19, 1825, in con- 
sequence of the non-attendance of some of the principal Me- 
nomonie chiefs; and whereas it was provided by said treaty, 
that whenever the President of the United States might think 
proper, such of the tribes, parties to the said treaty, as might 
be interested in any particular line, should be convened in 
order to agree upon its establishment: therefore, in pursu- 
ance of the said provision, it is agreed between the Chippe- 
was, Menomonies, and Winnebageoes, that the southern bound- 
ary of the Chippewa country shall run as follows, namely: 
From the Plover portage of the Ouisconsin, on a northeast- 
erly course, to a point on Wolf river equidistant from the 
Ashawana and Post lakes of said river; thence to the falls 
of the Pashayty river of Green bay ; thence to the junction 
of the Neesaw Kootag or Burntwood river with the Menom- 
onie; thence to the Big island of the Shoskinaubic or Smooth- 
rock river; thence following the channel of the said river to 
Green bay, which it strikes between the Little and the Great 
Bay de Noquet.” 

This treaty of 1827 takes up the southern boundary line of 
the Chippewas where it was left by the treaty of 1825, and 
continues it from the Plover portage of the Ouisconsin to 
Green bay. It not only conclusively establishes the line from 
the portage to the bay, but it seems to sanction the line from 
Chippewa river to the portage. While no objection is made 
to that part of the line, it furnishes the starting point for the 
remainder. I think this line from Chippewa river by the 
Plover portage of the Ouisconsin to Green bay, in its whole 
length, should be regarded as the true southern boundary of 
the Chippewas, unless something has since occurred to change 
or invalidate it. It is indicated by the red line upon the map. 

By the treaty of February 3, 1831, the Menomonies under- 
take to define their boundaries as indicated by the blue line 
upon the map. And this treaty, in its 6th article, proceeds to 
say: “The boundary, as stated and defined in the agreement 
of the Menomonie country, with the exception of the cessions 
hereinbefore made to the United States, the Menomonies 
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claim as their country; that part of it adjoining the farming 
country, on the west side of Fox river, will remain to them, 
as heretofore, for a hunting ground, until the President of the 
United States shall deem it expedient to extinguish their title. 
In that case the Menomonie tribe promise to surrender it im- 
mediately upon being notified of the desire of government to 
possess it; the additional annuity then to be paid to the Me- 
nomonie tribe to ‘be fixed by the President of the United 
States.” 

This treaty does not purport to recognise the boundaries as 
claimed by the Menomonies. It was not intended to establish 
the boundaries between them and other tribes, because other 
tribes were not parties to it. And the United States could 
not, with any propriety, undertake to settle or define their ter- 
ritorial rights without their consent, and without any partici- 
pation by them in the transaction. The treaty, therefore, con- 
tents itself with mentioning the claim, without any pledge on 
the part of the United States to uphold or to admit it. 

The claim itself was in some respects clearly inadmissible, 
and without any foundation. The large triangular tract ad- 
jacent to and west of the boundary line from the Plover port- 
age of the Ouisconsin to Green bay, as established by the 
treaty of 1827, is claimed in direct violation of the terms of 
that treaty. All that large tract which lies to the westward 
of Black river is opposed to the claim set up in the treaty of 
1825; “that on the west they claim to Black river.” I think 
that neither of these two large tracts can, upon any reasona- 
ble grounds, be claimed by the Menomonies. At least, I am 
not able to discover any such grounds. 

But the line between the Menomonies and the Winneba- 
goes does not appear to have been settled by any treaty stipu- 
lations. It is expressly kept open in the treaty of 1825, and 
it does not seem to have been settled afterwards. Of course 
there is nothing to restrain the title of the Menomonies from 
running west to Black river, except the mere act of the Win- 
nebagoes in selling to the United States, to which the Meno- 
nies were not a party. The United States may have been 
imprudent in making a purchase without requiring the boun- 
dary to be first settled, but that ought not to prejudice others. 
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And the mere sale by the Winnebagoes to the United States, 
after the notice given in the aforesaid treaty of 1831, would 
scarcely be held to afford the slightest evidence of title. 

We must go back in such a case to the actual fact, and in- 
quire which tribe really owned the land between the Ouis- 
consin and Black rivers. If the Menomonies owned it, I do 
not see but they are still entitled to it. 

In defining the tract between the Ouisconsin and Black 
rivers, while they will be restrained on the south by their 
claim in the treaty of 1831, they will be restrained on the 
north towards the Chippewas by the boundary line of 1825, 
already considered, unless that line has since been disturbed. 

By a treaty of the 3d of September, 1836, the United States 
purchased of the Menomonies a tract north of that line on 
both sides of the Ouisconsin, forty-eight miles long and six 
wide, for the consideration of $20,000. Astheir assent to the 
line of 1825, from the Plover portage of the Ouisconsin to 
the Chippewa river, rests upon implication, this fact, unex- 
plained, bas a tendency to rebut it, and opens the question of 
title to the tract lying between that line and the line further 
north, which was claimed in the treaty of 1831. Still, it 
seems conclusively established by treaty between the Me- 
homonies and the Chippewas that the Plover portage of 
the Ouisconsin is the boundary between them, and yet the 
aforesaid purchased tract is above that portage, on both sides 
of the Ouisconsin, and the largest part of it is not even with- 
in the limits claimed in the treaty of 1831. 

The result of my inquiry is: Ist. That the Menomonies 
have no reasonable pretentions to the west of Black river, 
Which they indicated in the treaty of 1825 as the extent of 
their claims in that direction ; 2d. That they have none be- 
yond the limits which they specified and claimed in the treaty 
of 1831, and that the United States, having since purchased 
of other tribes the lands beyond those limits, cannot be called 
upon to pay for them again; 3d. That within those limits 
they have no title whatever to the large triangular tract ad- 
jacent to, and west of, the line established between them 
and the Chippewas by the treaty of 1827, they having then 
relinquished any claim of title to the Chippewas; 4th, That, 
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subject to the three foregoing restrictions, they may cross the 
Quisconsin into the territory claimed by the Winnebagoes, 
and show a title better than theirs, if they have one; 5th, 
That the treaties of 1825 and 1827, fairly interpreted, with 
reasonable and legitimate inferences, would prevent them 
from crossing the line of 1825, into what was then regarded 
as the Chippewa territory, and preferring any claim there; 
but, 6th. That the treaty of 1836 so far countenances some 
claim to the north of that line, as to render it expedient, 
upon reasonable terms, to extinguish it, if a treaty should be 
made for the purchase of their acknowledged possessions. 

J have the honor to be, very respectfully, sir, your obedient 
servant, 

ISAAC TOUCEY. 
Hon. Joun Y. Mason, 
Acting Secretary of War. 


PAYMENT OF AWARDS OF THE CHEROKEE COMMISSIONERS. 


Payment of the awards of the commissioners appointed to adjudicate certain claims 
preferred against the United States, under the treaty of 1835~36 with the Cher- 
okees, since the passage of the act of July 29, 1846, is required to be made to 
the claimant, or claimants, or to his, her, or their executor or executors, adminis- 
trator or administrators, unless some other person shall produce a warrant of 
attorney, attested, witnessed, and acknowledged, referring to the resolution al- 
lowing the claim and specifying the amount, and authorizing him to receive it. 

Neither the agent, nor attorney who prosecuted any claim, nor any substituted 
attorney, is entitled to receive the amount except he produce such a warrant 
from the claimant. 


ATTORNEY GENERAL’S OFFICE, 
September 20, 1848. 

Sir: In the papers referred to my predecessor, in the case 
of Betsey McIntosh, it appears that she was a claimant un- 
der the Cherokee treaty of 1835~36, and that her claims were 
allowed by the board of commissioners to the amount of 
seven thousand six hundred and eighty dollars, and a certifi- 
cate issued by them in her favor for that sum. In order to 
procure the allowance of her claims before said board or 
elsewhere, she had, on the 9th of January, 1845, executed a 
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power of attorney to H. McD. McElrath, authorizing him to 
prosecute and settle them with power of substitution ; and stip- 
ulating that he should receive and be paid, for his services and 
expenses, one-half of what might ultimately be recovered. 

On the 15th of May, 1847, McElrath appointed John H. 
Eaton, esq., his attorney, for him and in his name to receive, 
receipt for, and give acquittance, with or without seal, for all 
and every such sums of money as might be due ‘or awarded 
to him (McElrath) as attorney in fact of Betsey McIntosh. 
On the 14th of March, 1848, Congress passed an act entitled 
“A resolution for the relief of Betsey McIntosh,” and thereby 
enacted that, agreeably to the joint resolution of the 15th of 
June, 1844, the Secretary of the Treasury pay, or cause to be 
paid, the amount of said certificate to the said Betsey MclIn- 
tosh, out of any unexpended appropriation therefor made, 
under an act approved the 2d of July, 1836, entitled “An act 
making further appropriations for carrying into effect certain 
Indian treaties.” The question is whether payment can be 
made under the aforesaid powers of attorney. 

Before the passage of the resolution of March 14, 1848, the 
unexpended balance of the appropriation made under the act 
of July 2, 1836, was not applicable to the payment of this 
claim. This had been settled, upon an opinion of the Attor- 
ney General. The joint resolution of the 15th June, 1844, 
directed the Secretary of the Treasury to pay, or cause to be 
paid, the several sums found due to claimants under the 
Cherokee treaty of 1836, upon the certificates issued by the 
board of commissioners appointed in pursuance of the 17th 
article of said treaty, out of the unexpended balance of ap- 
propriations made for the payment of such claims, upon the 
presentation of said certificates; but there was no such unex- 
pended balance. Of course, it became necessary to apply to 
Congress, as was done at the recent session. 

This payment, therefore, if it be made at all, must be made 
under the resolution of March 14, 1848, which alone appro- 
priates the money to this object, and authorizes it to be drawn 
from the treasury. But the act of July 29, 1846, provides, 
“that whenever a claim on the United States aforesaid shall 
hereafter have been allowed by a resolution or act of Con- 
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gress, and thereby directed to be paid, the money shalJl not, 
nor shall any part thereof, be paid to any person or persons 
other than the claimant or claimants, his or their executor or 
executors, administrater or administrators, unless such person 
or persons shall produce to the proper disbursing officer a 
warrant of attorney, executed by such claimant or claimants, 
executor or executors, administrator or administrators, after 
the enactment of the resolution or act allowing the claim; 
and every such warrant of attorney shall refer to such reso- 
lution or act, and expressly recite the amount allowed there- 
by, and shall be attested by two competent witnesses and be 
acknowledged,” &c. This act has not been complied with; 
and, if it applies to the present case, no payment can be made 
under these powers of attorney, which do not conform to it. 
But here a claim on the United States to the amount of 
$7,680 has been allowed after the passage of that act by a 
resolution of Congress, and thereby directed to be paid, which 
are the only conditions mentioned in the act upon which its 
application is made to depend. And no reason is perceived 
why the case does not fall within the intent as well as within 
the words of the act. 

No claim can be made by Mr. McElrath to draw this money, 
or any part of it, from the treasury, as the assignee of Betsey 
McIntosh. Supposing the agreement to be fair and legitimate, 
that he shall have one-half of the claim for prosecuting and 
collecting it; yet the power of attorney does not, in form, 
contain any assignment. And if it did, the resolution which 
athorizes the payment does not recognise him as an assignee, 
nor direct any part to be paid to him; but, on the other hand, 
it directs the whole to be paid to Betsey McIntosh. He there- 
fore could receive no part of the money, except as her at- 
torney, and as such he must comply with the act of 1846. 
His attorney, who has received a power merely as his at- 
torney, of course stands upon the same ground. And if he 
had been regularly substituted as her attorney, under the 
power of substitution, it would make no difference in the re- 
sult, for the act of 1846 would equally apply to him as to 
McElrath. 

The result will not be different under the regulations of the 
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Indian department. After the passage of the act of 1846, 
the Secretary of War made the order of the Ist of October of 
that year, “that, should any Indian orIndians * * * per 
sist in giving powers of attorney, no part of the sum which 
may be recovered thereupon will be paid to the persons hold- 
ing them, except such an amount as, under the circumstances 
of the case, may appear to the department to be a fair and 
just compensation for their trouble and expense. The remain- 
der will in all cases be remitted to the agent, or subject for 
payment to the Indian claimant in person.” Under this reg- 
ulation the Secretary of War has allowed to the attorney 
fifteen hundred and thirty-six dollars, or one-fifth part of the 
whole amount, for his services and expenses in prosecuting 
the claim, and that sum has been paid to him. He now de 
mands the balance of one-half. The acting Secretary of the 
Treasury refers the question, whether the rule of the Secretary 
of War deprives the Treasury Department of any legal au- 
thority to make this payment ? 

This rule of the Secretary of War is to be presumed to 
have received the assent of the President, and to be his regu- 
lation. The act of July 9, 1832, provides “ that the President 
shall appoint, by and with the consent of the Senate, a Com- 
missioner of Indian Affairs, who shall, under the direction of 
the Secretary of War, and agreeably to such regulations as 
the President may from time to time prescribe, have the di- 
rection and management of all Indian affairs, and of all mat- 
ters arising out of Indian relations.” The act of June 30, 
1834, provides, “that the President of the United States shall 
he, and he is hereby, authorized to prescribe such rules and 
regulations as he may think fit for carrying into effect the 
Indian affairs, and for the settlement of the accounts of the 
Various provisions of this act, and of any other act relating to 
Indian department.” The President makes these regulations 
through the War Department. The question therefore is, 
whether a regulation so made is obligatory upon the officers 
of the treasury? The question is a somewhat delicate one; 
but as it is presented to me, it is incumbent on me to con- 
sider it. 

The regulation is undoubtedly obligatory on all the depart- 
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ments, if it falls within the power conferred by Jaw upon the 
President. The power to make regulations is clearly con- 
fined to the subject-matter of the regulation within the power. 
If the payment of money due from the government of the 
United States to the Indians, by force of treaties, is not an 
appropriate subject of regulation, it is difficult to conceive 
why it is not. It is part and parcel of our “Indian Affairs.” 
Jt is one of the “matters arising out of Indian relations.” 
And the act making provision for the execution of an Indian 
treaty, and for the payment of the money due by it, is “an 
act relating to Indian affairs,” the provisions of which are to 
be carried into effect. The government deals directly not 
only with the tribe, but with the individuals of the fribe. It 
exercises a parental or guardian authority over them as a de- 
pendent people, in a state of pupilage. Hence the Indian de- 
partment, with Indian agents and sub-agents, and the care 
which government extends to their affairs. There seems no 
good reason to doubt that the payment of moneys due to them 
from the government, by treaty stipulations, would most pe- 
culiarly and properly fall within the reason and object of the 
power of regulation conferred upon the President, and the 
general tenor of the recited language by which it is conferred. 
If it needed any confirmation, we might refer to the act of 
Congress of March 3d, 1847, by which it is provided “that all 
executory contracts made and entered into by any Indian for 
the payment of money or goods, shall be deemed and held to 
be null and void, and of no binding effect whatever.” 

The question arises whether the aforesaid regulation of the 
War Department, or this act of Congress, can have a retro- 
spective effect, or invalidate a previous contract. The regula- 
tion is prospective in its language; the act in its obvious 
meaning. No law is to be presumed to have a retrospective 
intent unless required by its terms. This is the well settled 
rule. If, therefore, there was a fair and reasonable contract 
of assignment, which a court of equity would protect and en- 
force, made prior to both the act and the regulation, it is clear 
that neither of them would have the effect of invalidating it; 
and a further question would then arise, whether it is invali- 
dating a contract of assignment for the government, a third 
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party, to decline its recognition, and to leave the person claim- 
ing under it to establish it elsewhere. 

But the act of Congress, already referred to, of July 29, 
1846, relieves the department of the question, if it be one, by 
expressly prohibiting the payment except upon a new power 
of attorney, made in conformity with that act, which is un- 
doubtedly obligatory upon the disbursing officers of the 
treasury. 

An affidavit has been filed for the purpose of showing that 
Betsey McIntosh was a white woman. However that may 
be, it is not perceived that it could make any difference in the 
result. 

Thave the honor to be, very respectfully, sir, your obedient 
Servant, 


ISAAC TOUCEY. 
To McCuwtock Younes, Esq., 


Acting Secretary of the Treasury. 





PENSIONS OF DISABLED OFFICERS, SEAMEN, AND MARINES. 


The act of July 10, 1832, transferred to the Secretary of the Navy all the powers 
theretofore possessed by the commissioners of the navy pension fund to make 
regulations for the admission of persons upon the roll of navy pensioners, and for 
the payment of such pensions. 

It therefore rests in the sound discretion of the Secretary of the Navy to decide, ac- 
cording to the regulations in force, when the pension of an applicant shall com- 
mence. 

If it has been the settled rule of the department that pensions shall commence at 
the time of completing the proofs, it will be very difficult now to depart from it. 


Arrorney GenerAL’s Orrice, 
September 27, 1848. 


Sir: The 8th section of the act of April 23, 1800, entitles 
every officer, seaman, or marine, disabled in the line of his 
duty, to receive for life, or during his disability, a pension 
from the United States, according to the nature and degree of 
his disability, not exceeding one-half of his monthly pay. 
By the act of March 26, 1804, the commissioners of the navy 
pension fand were authorized and directed to make such reg- 
ulations as might to them appear expedient for the admission 
of persons on the roll of navy pensioners, and for the pay- 
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ment of the pensions; and by the act of July 10, 1832, all 
the powers and duties of the commissioners were transferred 
to the Secretary of the Navy. 

An opinion was given on the 2Ist of December, 1832, by 
the present Chief Justice of the United States, as Attorney 
General, that the power conferred upon the commissioners by 
the act of 1804 authorized them “to fix the period at which 
the pensions should commence, and also the principles by 
which the amount was to be graduated ;” that “they might 
have declared that the pension should begin from the time of 
the disability, or they might have determined that it should 
commence at the date of the application and the exhibition 
of proof, if they deemed the latter period more consonant to 
the spirit of the law;” and “that in the absence of any reg- 
ulation on the subject, it was their province to exercise a 
sound discretion in this respect in every case as it came be- 
fore them.” 

This opinion, in which I fully concur, furnishes an answer 
to the inquiry when the pension of James Cochran shall com- 
mence. It rests with the Secretary of the Navy to decide 
according to the regulations now in force; or if there be no 
regulation, then to exercise a sound discretion—not an arbi- 
trary discretion, but according to the settled course of the de- 
partment. The Secretary has undoubtedly the power to cor- 
rect any erroneous course heretofore pursued by a new regu- 
lation, or by setting a new precedent to be the guide in future, 
or to introduce a more perfect rule, or a class of exceptions, 
for sufficient reasons, to any general] rule. This would be but 
the legitimate exercise of the power to make such regula- 
tions as might to him appear expedient for the admission of 
persons on the roll of navy pensioners, but it would be directly 
repugnant to the character of the power conferred, to sup- 
pose that a power to make rules was a power to dispense 
with them altogether, and to substitute in their place caprice 
or arbitrary discretion. 

And if it has been the settled rule of the department to de- 
cide that the pension shall commence at the time of comple- 
ting the proofs, in conformity with the rules prescribed by 
Congress in the case of those pensioners who were disabled 
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by known wounds received in the revolutionary war, it would 
certainly be very difficult for the Secretary, in the exercise of 
a sound discretion, at this late day to depart from it. 

I have the honor to be, very respectfully, sir, your obedient 
Servant, 

ISAAC TOUCEY. 
Hon. Jouxn Y. Mason, 
Secretary of the Navy. 


(POWER OF THE PRESIDENT TO MITIGATE SENTENCES OF 
COURTS-MARTIAL. 


The President has ample power to mitigate the sentences of courts-martial, by com- 
muting sentences of dismiasion from the service to suspension, without pay or 
emoluments, for a limited time. 

Hence an assistant surgeon in the navy, who was dismissed by a court-martial] for 
disobedience, neglect of duty, and disrespect to his commanding officer, but 
whose sentence was commuted to suspension for twelve months without pay, is 
hot entitled to pay during the period of such suspension. 

As dismission deprived the officer of his pay forever, the suspension of his office 
and his pay for one year only is an inferior and milder degree of the punishment 
decreed by the court. 

The opinions of former attorneys general are not at variance with this advice. 


Atrorney Generau’s OFFice, 
October 12, 1848. 


Siz: I have attentively considered the case of Assistant 
Surgeon Charles F. Guillon, of the United States navy, who 
was sentenced to be dismissed from the naval service for al- 
leged disobedience of orders, neglect of duty, and disrespect 
to his commanding officer. The judgment of the court-martial 
Was approved by the President, but he was “pleased to miti- 
gate the sentence by commutation to suspension, without pay 
or emoluments, for twelve months from the 6th day of Au- 
Bust, 1842.” It is now insisted that the suspended oflicer is en- 
litled to pay during the period of his suspension, on the ground 
that the President exceeded his power in substituting suspen- 
sion for dismissal. 

It is not necessary to go into consideration of the nature or 
extent of the pardoning power conferred upon the President 
by the constitution, because the whole question in this case 
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may be regarded as fully disposed of by the act of Congress 
approved on the 23d of April, 1800, entitled “An act for the 
better government of the navy of the United States.” By the 
42d article, it is provided that “the President of the United 
States, or, when the trial takes place out of the United States, 
the cominander of the fleet or squadron, shall possess full 
power to pardon any offence committed against these articles 
after conviction, or to mitigate the punishment decreed by a 
court-martial.” 

The sentence in the present case, of dismission from the 
service, was “the punishment decreed by the court-martial ;” 
and the power of the President to mitigate this punishment 
is as full and ample as Congress, by any act of legislation, in 
the most unrestricted terms, can confer. Unless, therefore, it 
be true that the punishment of dismission from the naval ser- 
vice is in itself so indivisible that no part of it can be remitted 
without a remission of the whole, and the act of Congress, so 
far as it authorizes a mitigation of this particular punishment, 
is a dead letter, from the necessity of the case, the legislative 
will must prevail, and the President is authorized, and ina 
proper case required, to carry it into effect. Is the punish- 
ment of dismission so entirely one and indivisible, that the 
attempt of the President to exercise the power conferred by 
this act of Congress, of mitigating the punishment by remit- 
ting a part of it, must be referred to the constitutional power 
of pardoning the offence, and be construed into a total remis- 
sion of the sentence? It is very clear that here was an iden- 
tity of purpose on the part of the President and of the court 
to cut off the accused from his pay and emoluments for the 
excepted period of twelve months. Why shall not this pur- 
pose, clearly expressed on the part of both, be permitted to 
prevail? It is true the court intended to cut him off from his 
pay and emoluments, not only for that period, but forever af- 
terwards. But if the latter part should be remitted or an- 
nulled, did they the less intend that the former part should 
be executed? And what ground of reason can there be for 
supposing that, if the forfeiture of pay and emoluments after 
the period of one year should be remitted, it would of necessi- 
ty operate as a remission of the forfeiture for that period 
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also? Certainly the forfeiture for the period is comprehended 
in the larger sentence of the court, and has the efficacy which 
is given to it by judicial sanction. 

Ido not see, therefore, why this part of the sentence, upon 
principles admitted on all sides, may not well stand and be 
carried into execution, unless it involves some new and fur- 
ther punishment, which is not embraced within the sentence 
of the court-martial. 

And it is said that the tie by which the accused is connect- 
ed with the navy is not severed, and that therefore he is still 
subject to the responsibilities of that connexion—that he may 
be ordered into active service at the pleasure of the President, 
and may be punished for future misconduct. The continu- 
ance of this connexion is certainly no part of the judgment 
of the court, nor embraced in it. If it is created by the Pre- 
sident, and is inflicted as a new and additional punishment, 
extraneous to the judgment, then there would be ground for 
pressing into this case the supposed principle which I had 
thought it unnecessary to consider. But is a connexion with 
the naval service a punishment? Is a responsibility for mis- 
conduct an inflicted penalty? If so, it is suffered by every 
officer or other individual in the service, without trial, con- 
Viction, or offence. It was suffered by the accused, long be- 
fore his conviction or trial, from the first moment he entered 
the service. It does not result from the judgment, nor from 
the approval, mitigation, or commutation, nor is it any part 
of either; but it results entirely from the voluntary act of the 
party, when he enlisted or accepted his commission. Indeed, 
the annulling of this connexion is a severe infliction, as a pun- 
ishment: the omission to do so, after a sentence to that effect, 
i$ a remission, a mitigation—not a punishment. 

There is nothing in the opinions which have heretofore been 
given by my predecessors at all at variance with tke present 
one. That of Mr. Wirt, in the case of William Bansman, to 
the effect that a sentence of death might be changed into a 
sentence of “service and restraint for the space of one year— 
after which, to cause him to be drummed from the marine 
corps, as a disgrace to it,” goes much further than is required 
on the present occasion. In the case of William Ramsey, a 
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commander in the navy, an opinion was given in April, 1845, 
by Mr. Mason, then Attorney General, that a sentence of sus- 
pension for five years, with pay, could not be changed by the 
President into a sentence of suspension for six months without 
pay. The President had no authority to take away the pay 
of the accused, given him by law, and not taken away by the 
judgment of the court; and it could not, in any legal sense, 
be deemed a mitigation of the sentence of suspension for five 
years, with full pay, to add to the punishment of suspension 
loss of pay for six months’ full duty for the rest of the term. 
In the present case, the loss of pay and emoluments for the 
period of twelve months is strictly comprised within the sen- 
tence of the court, and is part and parcel of it, although the 
duration of it is more limited. 

Without, therefore, entering into the consideration of a 
question which is not necessarily involved in the case of Sur- 
geon Guillon, I am of the opinion that he is not entitled to 
pay or emoluments during the period of his suspension. 

I have the honor to be, sir, very respectfully, your obedient 
servant, 


ISAAC TOUCEY. 
Hon. Wm. L. Marcy, 


Acting Secretary of the Navy. 





PAYMENT OF CERTAIN MONEYS TO THE CREEKS. 


It is not the duty of the Executive to pay over the moneys appropriated in the 3d 
section of the civil and diplomatic appropriation bill of 18-48, to the Creek nation 
of Indians, except on the condition that said nation shall first execute a full dis- 
charge of principal and interest on account of the sum of two hundred and fifty 
thousand dollars. 

The unauthenticated instructions presented by the Creek delegation who demand 
the money, do not authorize them to receipt for what they do not receive. 

As this claim has been once paid by the United States to the State of Georgia, 
and Congress not having recognised the obligation to pay it to the Creek nation, 
except upon the condition of having a certain release in advance, it is the duty 
of the Executive to be strict in exacting the receipt and proof required before 
any part of the money shall be paid. 


ATTORNEY GENERAL’s Office, 
October 28, 1848. 
Sm: The papers referred to me present several questions, 
to which I now have the honor to reply. 
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By the 3d section of the civil and diplomatic appropria- 
tion bill passed at the last session of Congress, “ it is directed 
that the President of the United States shall cause the said 
sum of $141,055 91 to be paid to the said Creek nation of 
Indians in the manner following, viz: one-fifth on demand, 
and the residue thereof, without interest, to be paid in four 
equal annual instalments; on condition, however, that a re- 
lease of all claim for principal and interest on account of said 
sum of $250,000 shall be first executed by the said Creek na- 
tion to the United States, in such manner as the President of 
the United States shall direct, in full discharge of the same; 
and on condition, also, that the persons to Whom said money 
shall be paid shall make proof, to the satisfaction of the Pres- 
ident of the United States, that they have full power and au- 
thority to receive and receipt for the same.” 

The Creek delegation in Washington have presented a re- 
lease of the said sum of $250,000 product by them under 
the following instructions, viz : 


“Councit House, Creex Nation, 
“ February 3, 1848. 


“To Tuckabatchee Micco, Benjamin Marshall, George Scott, 
and G. W. Stidham: 


“By an act of our last general council, held at the council 
house of the Arkansas district, you were severally chosen dele- 
gates to represent our tribe at the city of Washington before 
the department of government, or Congress, now setting ; and 
by the advice of the said council to us, as head cheifs, we, as 
such, commission you as delegates aforesaid ; and having full 
confidence in your integrity and good judgment, do appoint 
you jointly, with the following instructions and powers, viz: 

“1. You are instructed to repair to the city of Washington 
a8 soon as you can conveniently go. 

“2, You have full power to ask and receive any dues that 
may be coming to us as a nation, or individually, and to re- 
ceipt on its payment.” 

The first question is, whether the release executed by the 
Creek delegation is a compliance with the condition prescribed 
by Congress, requiring a release by the Creek nation. I think 


48 HON. ISAAC TOUCEY 





Payment of Certain Moneys tothe Creeks. 


itis not. The instructions authorize them to “receive any 
dues, &c., and to receipt on its payment.” But there is no au- 
thority given to execute a receipt for what is not received, nor 
to release what is not paid. The Creek delegation, therefore, 
had no power to release the sum of two hundred and fifty 
thousand dollars, principal and interest, upon receiving the 
sum appropriated by Congress. The release tendered is not 
a release by the Creek nation. This is now admitted by 
their counsel. 

But as this claim has been already once paid by the United 
States to the State of Georgia, and Congress, having now re- 
cognised and assumed the obligation of paying it to the Creek 
nation, has required not only the condition of a release by the 
Creek nation, but also the condition of satisfactory proof of 
authority to receive the money and receipt for it, it is evi- 
dently the intention of Congress that the President should 
strictly exact such proof before any part of the money 
should be paid. It would therefore be necessary, if these in- 
structions were broad enough to convey to the delegation the 
requisite power, to show that they were executed by the head 
chiefs, and to produce, in an authentic form, the act of the 
general council of the Creek nation, authorizing these chiefs 
to give those instructions. The mere filing of them in the 
office of the Commissioner of Indian Affairs would furnish no 
proof of their authenticity. The next question is, whether 
the President has power, under the act of 1847, to direct that 
this money be “divided and paid over to the heads of families 
and other individuals entitled to participate therein.” 

This question is disposed of by the act of 1848: which, be- 
ing the last expression of the legislative will, must necessarily 
control a former one. 

The act is not susceptible of two constructions. It clearly 
discloses the will of Congress that this money shall not be 
paid to the heads of families. The direction that the money 
shall be paid to the Creek nation is not decisive, because pay- 
ment to the heads of families is a mode of making payment 
to the nation. But the condition that a release of all claim 
for the whole sum shall first be executed by the Creek nation, 
is not equivocal, because such arelease could not be executed 
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by the heads of families, or by individuals, And when the 
act directs that the payment shall be made to the Creek na- 
tion, and that the release shall be executed by the Creek na- 
tion, the inference would seem to be very strong against a 
distribution per capita. But when the act goes one step fur- 
ther, and requires that the persons to whom the money shall 
be paid shall make satisfactory proof that they have full 
power and authority to receive and receipt for the same, the 
inference becomes irresistible against a distribution and pay- 
ment to heads of families, which would be entirely irreconcil- 
able with this provision. I am, therefore, of the opinion that 
this money must be paid to the nation, upon the execution of 
a release by the nation, and that the President has no power 
to direct a distribution of it under the act of 1847. 

It has been suggested that a power of attorney should be 
required, conformable to the act of July 29, 1846. I think 
that act, upon a just construction, is not applicable to an In- 
dian nation acting in its political or corporate capacity. A 
legislative body could not well acknowledge a power of at- 
torney before a magistrate, or execute it with the attestation 
of witnesses. Besides, the act making the appropriation re- 
quires proof satisfactory to the President; and the only proof 
Which, in the nature of the case, would be satisfactory, is an 
authenticated copy of the act of the legislative council, with 
proof of sufficient proceedings under it. 

The 4th section of the act provides that there shall be paid 
“to the Creek nation of Indians, or to the order of the del- 
egation of Indians aforesaid, the sum of $43,333 334 in satis- 
laction of the claim of thirteen hundred Creek Indian em- 
igrants, friends and followers of General McIntosh,” &c., with 
the same proviso as to proof as is contained in the 3d sec- 
tioa; and with a further proviso, “that said money shall be 
paid only on condition that a release be first executed to the 
United States in full of claims for principal and interest, on 
account of the emigration of said thirteen hundred Creek 
Indians,” | 

A similar release of this claim is presented, executed by 
the same delegation, under the same instructions, and is 
liable to the same objections. But there are other consid- 
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erations, also, applicable to the appropriations, which I now 
proceed to state. It will be observed that this is the claim 
of individuals, not of the nation. The faith of the United 
States was pledged to them to pay to each one individually 
the sum of 833 33, if he would leave his country and remove 
to the west. It is understood that they emigrated against the 
general will of their nation, and it would be no satisfaction 
of the engagement of the United States, but a breach of faith 
on their part, to withhold the promised bounty from the em- 
igrants, and pay it over to their nation or its chiefs. 

It will be observed, also, that the release required is not of 
the Creek nation, but a release of the claims of the thirteen 
hundred emigrants—that is to say, a release is to be executed 
which will have the effect of discharging those claims upon 
the government of the United States, legally and equitably, so 
as to relieve the United States from the necessity of paying 
them again. The necessary intendment is, that these claims 
of individuals are to be released by themselves, as no other 
release can extinguish them, and there is no intervening 
sovereignty here which can interpose and relieve the United 
States from the obligation to observe the faith which the 
government has pledged to these individuals. Having dealt 
directly with them, it must continue to deal with them until 
the transaction is consummated, and is bound in equity and 
good faith to see that the money promised to them is paid 
over to them. I think, therefore, that the true construction 
of this section is, that the release must be executed by those 
persons who are entitled to the money, as otherwise an ap- 
peal by them hereafter to the equity and good faith of the 
government to pay the money over again would be irre- 
sistible. 

Should it be said that Congress, by this act, has constitu- 
ted the Creek nation, or the Creek delegation, lawful agents 
to receive this money in behalf of the thirteen hundred em- 
igrants, the answer is obvious that Congress has also required 
a release to be executed before the payment can be made; 
and if it be done, they will assent to the agency. 

The Commissioner of Indian Affairs has reported to the 
Secretary of War that this claim has been already paid by 
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the United States, and that the present re-appropriation has 
probably been made under a mistake of fact. If this be so, 
this fact should be submitted to Congress at the session which 
is near at hand. In the present state of the matter, it is not 
to be expected that there will be any difficulty in pursuing 
that course. 

Ihave the honor to be, with great respect, your obedient 
servant, 

ISAAC TOUCEY. 


To the Presipent or THE Unrrep STAtes. 





PAYMASTERS MAY RECEIVE PAY AND PENSIONS. 


An officer who, having lost a limb in the war of 1812, was mustered out of the 
service upon a captain’s pension, and afterwards appointed battalion paymaster, 
may be regarded as having been appointed to the civil branch of the service 
within the meaning of the act of 30th April, 1844, and entitled to receive both 
his pension and bis pay. 

The phrase “ civil branch of the service,” employed in the act of 1844, commented 
on and explained. 


Arrorney GENERAL’s OFFice, 
November 1, 1848. 


Sin: Ihave the honor to reply to the inquiry, which you 
have submitted to me at the request of the Second Comp- 
troller, whether David S. Townsend, a paymaster in the army, 
and an invalid pensioner, is entitled both to his pay and his 
pension under a just construction of the act of April 80, 1844 ? 

In the war of 1812 Major Townsend lost a leg in battle. 
Shortly after he was mustered out of the service upon a 
captain’s pension. He was, at that time, captain of the ninth 
tegiment of infantry, major by brevet, and held the appoint- 
ment of assistant adjutant general in the army. On the 29th 
April, 1816, he was appointed battalion paymaster; and is 
how a paymaster under the act of March 2, 1821. 

The act of April 30, 1844, (5 Stats. at Large, p. 656,) pro- 
Vides“that no person in the army, navy, or marine corps, 
shall be allowed to draw both a pension as an invalid, and 
the pay of his rank or station in the service, unless the alleged 
disability for which the pension was granted be such as to 
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have occasioned his employment in a lower grade, or in some 
civil branch of the service.” | 

It cannot, I think, be said, within the true meaning of this 
law, that the disability of Major Townsend has occasioned 
his employment in a lower grade. If he had been put upon 
his brevet rank at the time when he left the service, he is 
not in a lower grade, as he is entitled to the rank and pay of 
a major. Before the act of Congress conferring or establish- 
ing that rank, he had, under the army regulations, that as- 
similated rank. And if, at the time, his disability did not oc- 
casion his employment in a lower grade, it would hardly be 
admissible to depart from the actual fact, and to enter the 
field of conjecture or speculation, as to any grade which he 
might have reached but for that disibility. His title to re- 
ceive his pension, in addition to his pay, must, therefore, de- 
pend upon the question whether his employment is in “some 
civil branch of the service.” ‘The service here spoken of is 
not “civil service” of the government, in its general sense. 
It is restricted to the military and naval service. The pro- 
yiso applies only to a “ person in the army, navy, or marine 
corps.” His pay, referred to, is “ the pay of his rank or sta- 
tion in the service.” When, therefore, the exception is intro- 
duced of “his employment * * in some civil branch of the 
service,” it necessarily imports tle same service. What, then, 
is the civil branch of the military service! If there be any 
such branch as that expressly alluded to, and excepted by 
Congress, it must comprehend an ollice, the duties of which 
are, in their character, altogether civil. Such is the office of 
paymaster, whose employment is to pay money and keep ac- 
counts—whose duty is to deal with pecuniary matters, and 
whose qualifications are not necessarily military, but civil 
only. Such a construction, by every rule of law, must be 
put upon this act, as to give some meaning to these words, 
and to carry the intention of Congress into effect. And when 
it is considered that the pension, in this class of cases, is 
given for a disability incurred in the service of the country, 
and had been already granted to the pensioner before the act 
was passed, it would be necessary that a clear intent to take 
it away should appear before that result can be arrived at 
by those who are charged with the execution of the law. 
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I think, therefore, on this ground, that Major Townsend’s 
pension must be continued to him. 
Ihave the honor to be, very respectfully, sir, your obedient 
servant, 
ISAAC TOUCEY. 
Hon. Wu. L. Marcy, 


Secretary of War. 


TRANSFER OF THE NAVY YARD BRIDGE, STOCK, &c., TO THE 
UNITED STATES. 


The President and directors of the Navy Yard Bridge Company are competent to 
execute a deed of gaid bridge to the United States, pursuant to a resolution in- 
structing them to do so, passed at a regular meeting of the stockholders, upon ob- 
taining the concurrence of the president and directors of the Eastern Branch 
Bridge Company ; but they cannot convey the individual etock of said company 
unless the shareholders shall have conveyed it to them. 

If the several stockholders shall convey their shares to the individuals who are to 
execute a deed to the United States, and the latter shall execute a deed as well 
for themselves as the company, a valid transfer of the bridge and the stock will 
have been effrcted. 


AtTrorNneY GENERAL’s Orrick, 
November 15, 1848. 

Sir: T have examined the accompanying deed, proposed to 
he executed by the corporation called the “Navy Yard Bridge 
Company,” for the purpose of conveying their bridge, cause- 
ways, lands and rights of way, and the shares of stock to the 
United States. It is proposed to be executed by the president 
and directors of the company, in pursuance of authority given 
at a general meeting of the stockholders. 


The form of the deed is unobjectionable. The only ques- 
tons are, whether the president and directors have power to 
execute it in behalf of the corporation, and whether the cor- 
poration has power to convey what purports to be conveyed 
by it. In order to confer the requisite authority upon the 
president and directors, the meeting of the stockholders must 
have been a legal meeting; and it could not have been so 
unless called by a majority of the directors, and by one-third 
of the members, or the proprietors of one-third of the shares, 
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with public notice of the time and place previously adver- 
tised in one or more gazettes in the District of Columbia, and 
unless a quorum was formed consisting of a majority of the 
members, or consisting of the proprietors of two-thirds of the 
shares. They might appear by proxy. It is a question of 
fact whether these pre-requisites existed; and it will be 
necessary that an inquiry be instituted for the purpose of as- 
certaining the fact of their existence. If they shall be found 
to have existed, the meeting may be regarded as legal. The 
resolution adopted at the meeting of the stockholders, giving 
authority to the president and directors to convey the bridge, 
é&c., contains a reservation “of all the powers under their 
charter necessary to wind up and elose the affairs of the 
company;” and a proviso that “the president and directors 
of the Eastern Branch Bridge Company concur, in conformity 
with the articles of agreement heretofore entered into be- 
tween tle two companies.” Under tue resolution, it will be 
necessary to be shown that the president and directors of the 
Eastern Branch Bridge Company have so concurred, as the 
grant of authority is made to depend upon their concurrence. 
If the meeting of the stockholders shaJ] appear to be legal, 
and if the proviso has been complied with, still the corpora- 
tion has no power to convey the stock of the shareholders, 
as this deed purports to convey it. The stock is the private 
property of the shareholders, not of the corporation; and the 
corporation has no power over it, either to annihilate or to 
convey it. 

If the shareholders shall convey their shares to the indi- 
viduals who are to execute the deed, and they execute as well 
for themselves as for the company, it will then accomplish 
what it proposes to do. If this be done, it will be unnecessary 
to inquire into the regularity of the previous proceedings of 
the corporation, as the title of the government will not be 
liable to be disturbed. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

ISAAC TOUCEY. 

Hon. R. J. Waker, 

Secretary of the Treasury. 
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JURISDICTION OF THE FEDERAL JUDICIARY. 


The courts of the United States have no authority to try a captain of a Georgia 
battalion of infantry on the charge of murder, alleged to have been committed 
by him on the person of Lieutenant Goff, of the Pennsylvania volunteers, at 
Perote,in Mexico, whilst that place was occupied by American troops, and under 
the authority of a military governor appointed by Major General Scott. 

The United States have no common law respecting crimes—no unwritten criminal 
code ; and their courts have no jurisdiction except that conferred by acts of Con- 
gress, (7 Cr.,32; 1 Wheaton, 415; 3 do., 336; 5 do., 76,) which do not confer 
jurisdiction over crimes committed in Mexico. 

There is no criminal code which had any validity within the Mexican territory. 

The offence, if committed, was either against the temporary government which has 
ceased to exist, or against the rules and articles for the government of the army, | 
to which the troops since dismissed and mustered out of service are not now 
amenable. 


ATTORNEY GENERAL'S OFFICE, 
November 15, 1848. 


Sir: T have the honor to express an opinion, as required,, 
upon the question arising on the communication made by 
Major General Patterson, late of the United States army, to 
the governor of Pennsylvania, and by him transmitted to the 
President of the United States. In this communication it is 
stated that, during the late war with Mexico, while Perote 
was occupied by our troops, and was under the jurisdiction 
of the United States, a military and civil governor having 
been appointed by Major General Scott, Lieutenant Goff, of 
the Pennsylvania volunteers, was deliberately killed by Cap- 
tain Foster, of the Georgia battalion of infantry ; that Captain 
Foster was arrested upon the charge of homicide, and put upon 
his trial before a military commission, organized and consti- 
tuted to take cognizance of the case, by the order of General 
Scott ; and that, after the trial had proceeded for several days, 
Captain Foster escaped from his guard and fled to the State 
of Georgia, where he now resides. The question that arises 
is, Whether he can now be tried for the offence with which 
he is charged ? 

It was formerly a subject of much discussion, whether the 
courts of the United States could exercise a common law ju- 
risdiction in criminal cases. It was said that they had no 
jurisdiction until conferred by act of Congress; that the 
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United States had no common law respecting crimes—no 
unwritten criminal code; and, of course, no act could be an 
offence against a law which did not exist, and no jurisdiction 
could be derived from any such source. This opinion seems 
to have prevailed. In the case of the United States vs. Hud- 
son and Goodwin, (7 Cranch, 32,) the defendants were in- 
dicted at common law for a libel on the President and Con- 
gress of the United States; and the court held that the 
indictment could not be sustained. The Supreme Court alone 
possessed jurisdiction, derived immediately from the constitu- 
tion; and all other courts, created by the general government, 
possessed no jurisdiction but what was given them by the 
power that created them. Although the indispensable power 
existed to fine for contempt, to imprison for contumacy, and 
to enforce the observance of order, yet, before the courts of 
the United States could take coynizance of an act as crimi- 
nal, the legislative authority of the Union must make the 
act a crime, affix a punishment to it, and declare the court 
which should have jurisdiction. In the case of the United 
States vs. Coolidge, (1 Wheaton, 415,) this decision was reaf- 
firmed; and it must be regarded as the settled law until re- 
versed by the court which declared it. 

But, instead of reversing it, the court has since gone very 
far to sustain it; indeed, it is difficult to say that it has not 
been fully sustained. Although the constitution declares 
that the judicial power of the United States shall extend to 
all cases of admiralty and maritime jurisdiction, it has been 
adjudged by the Supreme Court that the courts of the Union, 
as admiralty courts, can exercise no jurisdiction over mari- 
time crimes and offences which is not expressly conferred 
upon them by act of Congress. In the case of the United 
States vs. Bevans, (3 Wheaton, 336,) it was decided that, ad- 
mitting that the third article of the constitution (which de- 
clares that the judicial power shall extend to all cases of 
admiralty and maritime jurisdiction) vests in the United 
States exclusive jurisdiction in all such cases; and that a mur- 
der committed in the waters of a State where the tide ebbs 
and flows is a case of admiralty and maritime jurisdiction ; yet 
Congress had not, in the act of 1790, so exercised the power 
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as to confer on the courts of the United States jurisdiction 
over such murder; and for this reason the accused was dis- 
charged. This principle of requiring an express legislative 
provision to confer jurisdiction over the offence was asserted 
avain in the case of the United States vs. Wiltberger. (5 
Wheaton, 76.) It has been often asserted in other cases. 

It becomes, therefore, material to inquire whether there is 
any act of Congress prohibiting homicide in Mexico by an 
American citizen upon the person of another, and conferring 
upon the courts of the United States jurisdiction of such 
homicide. The “act for the punishment of certain crimes 
against the United States,” passed April 30, 1790, (1 Statutes 
at Large, 112,) provides in its third section, “that if any per- 
son or persons shall, within any fort, arsenal, dock-yard, maga- 
zine, or in any other place or district of country under the 
sole and exclusive jurisdiction of the United States, commit 
the crime of wilful murder, such person or persons, on being 
thereof convicted, shall suffer death.” This offence was not 
committed in any one of the places enumerated, nor in any 
other place or district of country which, by the constitution, 
is placed “under the sole and exclusive jurisdiction of the 
United States,” and was, therefore, not within the prohibition 
of this section of the act. By the eighth section it is enacted 
“that if any person or persons shall commit upon the high 
seas, or in any river, haven, basin, or bay, out of the jurisdic- 
tion of any particular State, murder, he shall suffer death 
‘ * *  *; and the trial of crimes committed on the 
high seas, or in any place out of the jurisdiction of any par- 
ticular State, shall be in the district where the offender is ap- 
prehended, or into which he may be brought.” 

This offence was not committed on the high seas, nor in any 
river, haven, basin, or bay, out of the jurisdiction of any par- 
ticular State, and is, therefore, not within this provision. In 
the ex parte case of Bollman and Swartwout (4 Cranch, 75) 
it was held that this clause, in regard to the trial, applied to 
offences committed in those places, and not to the territories 
of the United States, where regular courts are established 
competent to try those offences. 

Nor is this offence within this section, as modified by the 
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fourth section of the act of 1825, (4 Statutes at Large, 115,) 
where the words are—“that if any person or persons upon 
the high seas, or in any arm of thesea, or in any river, haven, 
creek, basin, or bay, within the admiralty and maritime juris- 
diction of the United States, and out of the jurisdiction of 
any particular State, commit the crime of wilful murder, 
. * * * every person so offending shall suffer 
death.” Nor is it affected by the fifth section of this act, as 
it extends only to offences on ship-board. The provision in the 
fourteenth section, that “the trial of all offences which shall 
be committed upon the high seas, or elsewhere, out of the 
limits of any state or district, shall be in the district where 
the offender is apprehended, or into which he may be first 
brought,” is substantially the same with that contained in 
the act of 1790, and does not enlarge the number of prohibit- 
ed offences. 

There is no criminal code prescribed by Congress which 
had any validity within the Mexican territory. The laws of 
the United States were not extended over those portions of 
Mexico that were subjected to our arms. The rules and 
articles for the government of the army accompanied the 
army for its government; but the civil courts derive no ju- 
risdiction from that source. There is, indeed, no law of Con- 
gress relating to the crime of homicide that could be sup- 
posed to be applicable to the act of Captain Foster, and by 
which that act is constituted a crime, or subjected to the 
jurisdiction of the courts of the Union. His crime, if he 
were guilty of the crime charged, was either against the 
temporary government established under the law of nations 
by the rights of war, or against the rules and articles for the 
the government of the army. If it were against the former, 
as that temporary government, and all the laws which ex- 
isted by reason of its action or by force of its authority, have 
ceased to exist by the restoration of the Mexican authorities, 
neither the offence nor any prosecution for it can any longer, 
in centemplation of law, have existence. If it were an of- 
fence against the rules and articles for the government of the 
army, as prescribed by Congress, then, as Captain Foster and 
the volunteer force have been by law disbanded and mus- 
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tered out of the service, and the military commission organ- 
ized for his trial been dissolved, and cannot be revived, it is 
obvious, for both these reasons, that he can no longer be 
brought to trial upon a charge as for a military offence. 
However much it is to be regretted that the extraordinary 
case of Captain Foster should escape a judicial or military 
investigation, it is of infinitely higher moment that the con- 
stitutional principles of the government, as wisely expounded 
by the judiciary, should be upheld and enforced. If the 
country hereafter should be likely to be placed in circum- 
stances under which a similar case might arise, Congress can 
easily provide against a recurrence of the difficulties of the 


present case. 
I have the honor to be, very respectfully, sir, your obedient 


servant, 
ISAAC TOUCEY. 


To the Prestnenrt. 


PENSIONS OF SERGEANTS IN THE MARINE CORPs, 


The joint resolution of Congress, passed 10th August, 18-48, placed the officers of 
the marine corps, who served with the army in the war with Mexico, on an 
equal footing with the officers of the army with whom they served. 

The phrase “ other remuneration,” employed in said resolution, must be understood 


to refer to pensions. 

It was the intention of Congress to remove any distinction in respect to pensions 
between men in the same relative position, who might be disabled by the loss of 
their limbs whilst fighting side by side in the same service. 

' Arrorney GeNERAL’s OFFice, 
November 21, 1848. 


Sin: I have the honor to reply to your letter of the 10th 
instant, requesting my opinion in the case of James Orr, a 
sergeant in the marine corps, who was severely wounded at 
the storming of Chapultepec, in September, 1847. The ques- 
tion is, whether he is entitled to a pension as a sergeant of 
marines, under the act of 23d April, 1800, or as a sergeant in 
the army, under the act of the 26th of April, 1816. In the 
former case, his pension would be six dollars and fifty cents 
per month; in the latter, eight dollars per month. 

The whole question turns upon the construction of the joint 
resolution of August 10, 1848, which places those of the ma- 
tine corps who served with the army in the war with Mexico, 
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“in all respects, as to bounty land and other remuneration in 
addition to ordinary pay, on a footing with the officers, non- 
commissioned officers, privates, and musicians of the army.” 

What is comprehended within the words “other remunera- 
tion?” Jt does not mean ordinary pay, because it is in addi- 
tion to ordinary pay. It does not mean clothing or rations, 
for they were the same in both branches of the service. It 
does not mean “bounty land,” for that is expressly named, 
and then these words are added, meaning remuneration other 
than bounty land, but, according to the legal rule of construc- 
tion, of a like nature with it. Bounty Jand is not strictly re- 
muneration, like pay or emoluments, but a benefit secured by 
law for the advancement of the service. A pension to a sol- 
dier disabled by wounds in battle is a similar benefit, secured 
by law for a like object; and it is looked to by the soldier, 
when he engages, as being, in a more broad and general sense, 
a part of the remuneration which his country promises to se- 
cure to him for his services in her cause. 

The act of 1816 declares that non-commissioned officers 
shall be “entitled” to receive, for disabilities of the highest 
degree, “eight dollars per month”—that is, very clearly, as a 
remuneration for such disabilities. This would seem to have 
been the comprehensive meaning attached to the words “ other 
remuneration,” when Congress made use of them. If they 
have not this meaning, then they have no meaning at all; 
for there is no other subject-matter to which they can apply, 
and they must be expunged, as having been used by the legis- 
lature without an object. Besides al! this, it was the general 
intention of Congress to place these classes in alJl respects 
upon the same footing; and there is neither reason nor justice, 
after such a legislative declaration, in making an invidious 
distinction between two men in the same relative position, 
who have been disabled, by the loss of their limbs, fighting 
side by side in the same service. Such was not the intention 
of Congress. 

I have the honor to be, very respectfully, sir, your obedicnt 
servant, 

ISAAC TOUCEY. 

Hon. Joun Y. Mason, 

Secretary of the Navy. 
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COMPENSATION OF MAJOR CRAIG FOR EXTRA SERVICES. 


Major Craig is entitled to extra cumpensation for his services as superintendent of 
the armory at Harper's Ferry, Congress having made an appropriation therefor, 
which no other person is entitled to receive. 

The compensation claimed was assigned by Congress to the incumbent, and pay- 
ment, therefore, is authorized by law. 

(See opinion of Attorney General Mason, of 10th August, 1846, respecting the 
claim of Major Ripley for compensation for superintending the Springfield ar- 
mory.) 


ATTORNEY GenerRAL’s OrFice, 
November 27, 1848. 


Sia: In regard to the claim of Major Craig, I have the 
honor to refer to the opinion of Mr. Attorney General Mason, 
of August 10th, 1846, in the case of Major Ripley, as dispos- 
ing of every question which now arises. 

Major Ripley was superintendent of the Springfield armory 
and Major Craig of! that of Harper's Ferry, until the office 
was abolished by the act of August 23, 1842. Both had re- 
ceived their pay and emoluments as officers of the army. 
The law had constituted the oflice of civil superintendent of 
the armories and affixed to it a stated salary, and Congress 
had made an appropriation for the payment of it. The ques- 
tion which arose in both cases was, whether the prohibition 
contained in the act of March 3, 1839, would prevent the 
payment of the salary to the legal incumbent, or whether it 
fell within the exception, “ unless the said extra allowance or 
compensation be authorized by law.” It was held that the 
compensation which Congress had assigned to the incumbent 

' was authorized by law, and of course must be paid, if there 
Was an appropriation applicable to the object. 

It is clear, therefore, that Major Craig is entitled to the 
salary at Harper’s Ferry, as Major Ripley was at Springfield, 
until the 23d of August, 1842, when the office was abolished, 
and Congress adopted a more stringent prohibition. 

I have the honor to be, very respectfully, sir, your obedient 
Servant, 

JSAAC TOUCEY. 


Hon. Wu. L. Marcy, 
Secretary of War. 
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PENSIONS TO DISABLED OFFICERS, SEAMEN, AND MARINES. 


The rule of the Pension Office that an application for a pension cannot be enter- 
tained after the lapse of twenty-five years from the time when the disability was 
incurred, is unauthorized by law, and therefore invalid. 

The power conferred upon the Secretary of the Navy to establish rules and regula- 
tions for the examination and adjudication of claims for admission upon the roll, 
does not authorize the enactment of a statute of limitations. 


ATTORNEY GENERAL'S OFFICE, 
February 16, 1849. 

Sir: I have the honor to reply to your letter requesting 
my opinion “ whether the rule of the Pension Office, that an 
application for a pension cannot be entertained after the lapse 
of twenty-five years from the time when the disibility was in- 
curred, is authorized by the act of 26th March, 1804, em- 
powering the commissioners of the navy pension fund to 
make such regulations as might to them appear expedient for 
the admission of persons on the roll of navy pensioners.” 

This is a power to establish rules and regulations to be ob- 
served in the examination and adjudication of the lega) claims 
of a class of persons to be admitted on the roll of navy pen- 
sioners; and does not extend to the enactment of a statute of 
limitations, or of any rule which would preclude any examin- 
ation, and of course any adjudication. Such a rule would be 
in derogation of the act of Congress, not in execution of it- 
This being clearly the character of the rule of the Pension 
Office referred to, | am of the opinion that it is invalid. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 


ISAAC TOUCEY. 


Hon. Joun Y. Mason, 
Secretary of the Navy. 





OPINIONS 


OF 
HON. REVERDY JOHNSON, OF MARYLAND, 


APPOINTED MARCH 8, 1849, 





RELEASE TO BE EXECUTED BY THE CREEK INDIANS. 


The form of release of the claim of the Creek Indians upon the government, which 
has been submitted to the Commissioner of Indian Affairs, answers the require- 
ments of the third section of the act of 12th August, 1848, if it satisfactorily ap- 
pear that the chiefs and headmen who have executed it are in fact the chiefs and 
headmen of the Creeks, and constitute a majority of their national council, 

The power of attorney authorizing Joseph Bryan to receive certain moneys from 
the United States for professional services rendered in prosecuting the claim of the 
Creeks, is sufficient for ita purpose if it appear that it was executed by those 
chiefs and headmen who had authority to execute such an instrument. 


Arrosney Generav’s Orrice, 
March 21, 1849. 


Sir: [ have examined the release prepared under the pro- 
Visions of the 3d section of the act of 12th of August, 1848, 
ch. 166, making appropriations for the civil and diplomatic 
’xpenses of the government, and dated February 6, 1849, and 
have no doubt of its sufficiency: provided, that the chiefs and 
headmen executing it are such chiefs and headmen, and con- 
stitute the whole or a majority of the council of the Creek 
nation, Satisfactory evidence of these facts is, I presume, to 
be found in the Indian department. I have also examined 
the power of attorney, dated the 6th of February, 1849, sub- 
mitted to me in duplicate, and the account attached to the 
same, dated the 18th of August, 1848, empowering Joseph 
Bryan, one of the parties named in such account and power 
of attorney, to receive from the United States the sum of 
twenty-three thousand and fifty-five dollars and ninety-one 
cents ($23,055 91) for professional services rendered said na- 
tion in the prosecution of the nation’s claim before Congress 
by said Bryan and Messrs. F. H. Elmore and Perry E. 


64 HON. REVERDY JOHNSON 





Payment of Losses Sustained in the Military Service. 


Brockus, and am of opinion that it is in due form, and suffi- 
cient for its purpose, subject to the like proviso, hereinbefore 
stated, as to the release by the nation on account of the sum 
of one hundred and forty-one thousand and fifty-five dollars 
and ninety-one cents, provided to be paid to the nation by 
the 3d section of the act referred to. 

I have the honor to be, very respectfully, sir, your obedient 
. Servant, 


REVERDY JOHNSON. 


Hon. Tuomas Ewrine, 
Secretary of the Interior. 


PAYMENT OF LOSSES SUSTAINED IN THE MILITARY SERVICE. 


The Senate bill reported on the 9th of February, 1849, to provide payment for 
horses or other property Jost or destroyed in the military service of the United 
States, embraces field, staff, and other officers, mounted militia, volunteers, ran- 
gers, and cavalry, engaged in the military eervice of the United States since the 
18th of June, 1812—whether the owners belonged to the regular or other mili- 
tary service. 


Arrorney Generaw’s Orrice, 
March 23, 1849. 

Sig: In my opinion, the true and only admissible construc- 
tion of the first section of Senate bill No. 455, reported the 
9th of February, 1849, referred to this office by the Treasury 
Department, being a bill to provide for the payment for horses 
and other property lost or destroyed in the military service of 
the United States, is that it embraces every field, staff, or 
other officer, every mounted militia man, volunteer, ranger, or 
cavalry, engaged in the military service of the United States 
since the 18th of June, 1812, and up to the period when the 
bill became a law, or afterwards, who has sustained or shall 
sustain the damage mentioned in such section. 

It is wholly immaterial whether he belongs to the regular 
or other military service of the United States. If he be an 
officer of any grade, or a private coming within the class of 
mounted militia men, volunteer, ranger, or cavalry, mounted 





TO THE SECRETARY OF WAR. 61 





Compensation to Major Craig for Extra Services. 





COMPENSATION OF MAJOR CRAIG FOR EXTRA SERVICES. 


Major Craig is entitled to extra compensation for his services as euperintendent of 
the armory at Harper's Ferry, Congress having made an appropriation therefor, 
which no other person ie entitled to receive. 


The compensation claimed was assigned by Congress to the incumbent, and pay- 
ment, therefore, is authorized by law. 


(See opinion of Attorney General Mason, of 10th August, 1846, respecting the 


claim of Major Ripley for compensation for superintending the Springfield ar- 
mory.) 


Arrorney Genera’s Orrice, 
November 27, 1848. 

Siz: In regard to the claim of Major Craig, I have the 
honor to refer to the opinion of Mr. Attorney General Mason, 
of August 10th, 1846, in the case of Major Ripley, as dispos- 
ing of every question which now arises. 

Major Ripley was superintendent of the Springfield armory 
and Major Craig of that of Harper’s Ferry, until the office 
was abolished by the act of August 23, 1842. Both had re- 
ceived their pay and emoluments as officers of the army. 
The law had constituted the office of civil superintendent of 
the armories and affixed to it a stated salary, and Congress 
had made an appropriation for the payment of it. The ques- 
tion which arose in both cases was, whether the prohibition 
contained in the act of March 3, 1839, would prevent the 
payment of the salary to the legal incumbent, or whether it 
fell within the exception, “unless the said extra allowance or 
compensation be authorized by law.” It was held that the 
compensation which Congress had assigned to the incumbent 
was authorized by Jaw, and of course must be paid, if there 
was an appropriation applicable to the object. 

It is clear, therefore, that Major Craig is entitled to the 
salary at Harper’s Ferry, as Major Ripley was at Springfield, 
until the 23d of August, 1842, when the office was abolished, 
and Congress adopted a more stringent prohibition. 

Ihave the honor to be, very respectfully, sir, your obedient 
servant, 


ISAAC TOUCEY. 
Hon. Wa. L. Marcy, 
Secretary of War. 


Vou. y—5 
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PAYMENT OF ARREARS OF PENSIONS TO ADMINISTRATORS. 


Where the arrears of a pension due at the decease of the widow of a revolutionary 
officer were paid to the administrator appointed in one county of the State of 
Indiana, and an administrator subsequently appointed in another county preferred 
aciaim for the same amount—pecipED, that the Secretary of War who made 
the payment executed all the power conferred by Congress in respect to it. 

This decision refers to the case of the United States vs. The Bank of the Metropolis 
(15 Peters, 400) for the doctrine applicable to the power of Executive officers to 
review and reverse the action of their predecessors. 


Atrorney GENERAL'S OFFICE, 
January 15, 1849. 


Sir: In the case of the children of Sarah Easton, deceased, 
who was entitled to a pension as the widow of a revolution- 
ary officer, a question arises in lamine, which, I think, disposes 
of the subject, so far as the executive departments have any 
power to act upon it. 

It appears that her grandson, W. H. English, in the year 
1845, took out letters of administration on her estate in Clark 
county, in the State of Indiana, presented them at the de- 
partment, and the amount due to her, exceeding the sum of 
$2,000, was thereupon paid over to him as her administrator. 

Afterwards, in the year 1848, Mr. J. P. Cooper took out 
letters of administration on her estate in Jefferson county, in 
the same State, and now claims payment of the money to 
him as her true administrator. 

The question presented involves the validity of che first let- 
ters of administration. This precise question was before the 
Secretary of War in 1845, and was then decided by him; and 
the money appropriated by Congress for the payment of this 
claim was, in pursuance of that decision, drawn from the 
treasury and disbursed for that object. The power was con- 
ferred on him by Congress to consider and to decide that 
question; and his decision, thus made in the performance of 
his official duty, has been executed by the payment of the 
money. 

It is a suflicient answer to this application, that no money 
can be drawn from the treasury but in pursuance of appro- 
priations made by law, and that there is now no money in the 
treasury thus appropriated for the payment of this claim. 
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The appropriation is exhausted, and requires the renewed 
action of Congress. 

In the case of the United States vs. The Bank of the Metro- 
polis, (15 Peters, 400,) the court was requested to say, “that if 
the credits given by Mr. Barry were for extra allowances 
which the said Postmaster General was not legally authorized 
to allow, then it was the duty of the present Postmaster Gen- 
eral to disallow such items of credit.” But the Supreme 
Court sustained the refusal to give that instruction, and held 
that the power of the successor was no greater than that of 
his predecessor, and “did not extend to the recall of credits 
or allowances made by Mr. Barry, if he acted within the 
scope of official authority given by law to the head of a de- 
partment ;” and that the “right in an incumbent of reviewing 
a predecessor's decisions extends to mistakes in matters of 
fact arising from errors in calculation, and to cases of re- 
jected claims in which material testimony is afterwards dis- 
covered and produced.” The present case does not fall within 
either of the exceptions, and the former decision was made 
by the present incumbent ; but the power granted was legiti- 
mately exercised, the act done, and the treasury exhausted; 
and if the authority remained to be executed over again as 
often as new letters of administration might appear, still 
there would be nothing in the treasury for it to act upon. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

ISAAC TOUCEY. 
Hon. Wu. L. Marcy, 
Secretary of War. 





CLAIM FOR REMOVING AND SUBSISTING THE MIAMIES. 


Where the government entered into a contract with an individual for removing the 
Miamies, estimated at 650 souls, from Indiana to the country assigned them west 
of the Mississippi, and to subsist them. &c., for the sum of fifty-five thousand 
dollars, upon condition that should the number be greater or jess there should be 
neither addition nor reduction of the amount, and that he should not use any 
force to compe? them to emigrate; and the said contractor, pursuant thereto, re- 
moved and subsisted 384 of the Indians, being all who were found willing to em- 


— 
_—— 


di ep 
—_— 


64 HON. ISAAC TOUCEY 


Claim for Removing and Subsisting the Miamies. 





igrate—DECIDED, that said contractor has entitled himself to the whole sum stipu- 
Jated for removing and subsisting the tribe. 


Attorney General's Orrice, 
January 17, 1849. 


Sir: I have the honor to reply to your communication sub- 
mitting the contract between the United States and Thomas 
Dowling, for an official opinion upon a question arising un- 
der it. 

Thomas Dowling, on his part, agreed to remove the tribe 
of Miami Indians from their location in the State of Indiana 
to their new homes in the country designated and set apart 
for them west of the Mississippi, affording them, in such re- 
moval, sufficient and comfortable accomodations, and during 
the same to furnish them with good and wholesome provi- 
sions, and after their arrival at their new home to subsist them 
with good and sufficient rations for the period of one year, to 
be computed from the day on which they shall have reached 
their place of destination, and the day on which they shall be 
mustered by such officer of the government as shall have been 
selected for that purpose. 


The United States, on their part, agreed “to pay to the said 
Thomas Dowling the sum of fifty-five thousand dollars, 
(855,000,) which, computing the number of Indians to be re- 
moved and subsisted at six hundred and fifty souls, will be at 
the rate of $84 61 per head, should however the number be 
greater or less, there 1s to be no additional allowance nor deduc- 
tion, which sum is to include all payments to be made to the 
said Thomas Dowling of any and all kinds whatsoever,” &c. 


It was further stipulated that the United States should have 
the appointment of a superintendent of emigration; should 
be subject to no extra charge for detention; should pay no 
expenses that might occur in collecting, transporting, or pro- 
visioning any or all of them; should be subject to no claim for 
damages or compensation, or any loss or injury to arise out of 
the contract; and that said Dowling should use no force or ¢o- 
ercion to compel them to emigrate, unless specially authorized 
by the War Department, but should be governed by its in- 
st uctions. 
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Under this contract, 384 Miamies are supposed to have 
been removed and subsisted for a year. Of the $55,000 stip- 
ulated, there has been paid $45,930 04, leaving a balance of 
$9,069 96. About 168 Miamies yet remain in Indiana, be- 
sides a family of eight or ten who ran away, and placed them- 
selves beyond the reach of the agents of the contractor. The 
16S are those permitted by treaty and law to receive the an- 
nuities due them from the government in Indiana, where, 
consequently, they claim the right to remain, and so far refuse 
to emigrate. 

No complaint is made of any breach of the contract on the 
part of the contractor; but he cver has been, and is now, 
ready and willing to perform on his part. The question is, 
whether the contractor is entitled to the unpaid balance of 
the stipulated price. 

It is obvious that the government of the United States alone 
had the power to coerce the removal of this tribe. The con- 
tractor had none except what the government conferred on 
him. If, by law, treaty, or consent, any of them were per- 
mitted to remain behind in Indiana, it was not the fault of the 
contractor, nor was he responsible for it. He was under an 
obligation to remove all of them, if the government saw fit 
to exert its power to that end. A willingness to do so is still 
avowed on his part, but it is understood that the department 
does not propose to remove the remainder. If it be so, as 
the time prescribed by the contract has long since elapsed, 
and it is expressly stipulated that, should the number be 
greater or less, there is to be no additional allowance or de- 
duction, then it is clear that the contract is to be deemed as 
fulfilled on the part of the contractor, and that the whole sum 
is due. 

The unpaid balance is to be paid to him; but, as often held, 
without the allowance of any interest upon it. 

I have the honor to be, very respectfully, sir, your obedient 

sefvant, 
ISAAC TOUCEY. 


Hon. Wu. L. Mascy, 
Secretary of War. 
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CONCERNING STOCKS THE CERTIFICATES OF WHICH ARE LOST 
OR DESTROYED. 


Where certificates of United States stock, with coupens of interest attached trans- 
ferrable by delivery, have been lost, it is impossible for the Secretary of the 
Treasury to issue any other security which would be truly ite representative or 
substitute, without a legislative act authorizing what, in such cases, would be 
equivalent to the issue of new stock. 

But, in case of the total destruction of certificates, it is competent for the Secre- 
tary of the Treasury to farnish to the holder, at the time of the destruction 
thereof, with new evidence of his claim upon the government. 


ATTORNEY GENERAL’s OrFice, 
January 17, 1849. 


Siz: I have the honor to reply to your letter of the 12th in- 
stant, submitting the inquiry, “ whether in case of the loss or 
destruction” of certificates of stock with coupons of interest 
attached, issued under the acts of Congress of April 15, 1842, 
and 3ist March, 1848, transferrable by delivery, “the depart- 
ment may lawfully issue new certificates to the owners at 
the time of such loss or destruction, under such regulations as 
to proof of loss and security against fraud or error by deposite 
of United States stock, or otherwise, as sha]l protect both the 
property of the owners of the certificates, and the public in- 
terests.” 

There is a wide difference in the two cases supposed, of 
the loss or destruction of securities, transferrable by delivery. 
In the former, the lost security may be put into circulation, 
like any other negotiable paper which passes by delivery, 
and the bona fide holder of it will have a perfect title against 
the government. It is, therefore, impossible that the depart- 
ment should issue any other security, which would be truly 
its representative or substitute, or have any legal efficacy 
without a legislative act authorizing what in that case would 
be equivalent to the issue of new stock. 

But in the other case, that of the total destruction of the 
certificate, the holder of it at the time of its accidental destruc: 
tion has still a just claim against the government, and no 
other person has, or can acquire, a title in opposition to it. 
When, therefore, the fact is ascertained, it is competent for 
the Secretary of the Treasury to furnish such holder with the 
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usual evidence of his title, which is not an issue of new stock, 
but the substitution of new evidence of a just debt in the 
place of that which is lost. 

The only objection to this fair and reasonable course on the 
part of the government is the danger of error in ascertaining 
the fact of destruction. But this is entirely obviated by a de- 
posite of United States stock, of equal value, to await the 
result, or by other equivalent security. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

ISAAC TOUCEY. 
Hon. R. J. Waker, 
Secretary of the Treasury. 


‘'F 1848 AND TREATY WITH THE OTTOMAN PORTE, 


The act of Congress to carry into effect certain provisions in the treaties between 
the United States and China, and the Ottoman Porte, giving certain judicial 
powers to ministera and consuls of the United States in those countries, not 
having designated any particular place for the confinement of prisoners arrested 
for crime, the same is left for regulation under the 5th section, or, in the absence 
of any such regulation, to the discretion of the acting functionary. 

The expenses of arrest and support in prison, in such cases, must be paid from the 
fand created by the execution of the act. 

As the provisions of the act extend to Turkey only in respect to crimes, they 
(crimes) are left to support their own expenses. 

The provisions of the 18th section do not apply to Turkey. 

Whether the act embraces Egypt and the Barbary States, which are under the 
dominion of the Otroman Porte, ia a political question, which cannot be solved 
without the aid of the Department of State. 


Attorney GENERAL’s Orrice, 
January 31, 1849, 


Siz: Ihave the honor to reply to the inquiries, submitted 
by you for my opinion, as presented in the letter of the Hon. 
Dabney S. Carr, minister resident of the United States at 
Constantinople. They arise under the act of August 11, 1848, 
entitled “An act to carry into effect certain provisions in the 
treaties between the United States and China, and the Otto- 
man Porte, giving certain judicial powers to ministers and 
consuls of the United States in those countries.” The ques- 
tions proposed are the following: 
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“ist. Where is the American citizen who may be arrested, 
charged with a crime, to be confined until brought to trial, 
and where afterwards, if convicted ? 

“2d. If it be answered that he is to be confined in the Turk- 
ish prisons, from what fund are the expenses of his arrest, and 
support in prison, to be paid? for, in the beginning, there will 
be no funds such as contemplated by the 17th section of the 
act. 


“3d. Are the fees which may be collected under the tariff, 
authorized by the 17th section in czvil cases, to be applied to 
the discharge of the expenses incurred in criminal cases? 

“4th. (If question 3d be answered in the affirmative.) Does 
not the 22d section limit the provisions of the act, so far as 
they relate to Turkey, to cr7mes, and thereby leave crimes to 
support their own expenses ! 

“5th. Do the provisions of the 18th section apply to Turkey 7 

“6th. Does the act embrace Egypt and the Barbary States, 
which are under the dominion of the Sultan of Turkey, or 
the Ottoman Porte?” 

To the Ist question, I would reply that the act of Con- 
gress, not having designated any particular place for the con- 
finement of persons, it is left to the regulation under the 5th 
section, or, in the absence of any such regulation, to the dis- 
cretion of the acting functionary. 

To the 2d question, the answer appears equally clear that 
the expenses must be paid trom the fund created by the ex- 
ecution of the act. 

As to the 3d and 4th questions, I think it obvious, as the pro- 
visions of the act are extended to Turkey, so far only as they 
relate to crimes, that there can be no fees collected in civil 
eases to be applied to the discharge of expenses incurred in 
criminal cases; and that crimes must, therefore, be left “ to 
support their own expenses.” 


As to the 5th question, the provisions of the 18th section, 
relating to salaries, are not extended to Turkey. There is 
not to be found in the act any expression of the will of Con- 
gress that that section shall be extended beyond China. It Is 
not to be found in the 22d section. That is expressly re- 
stricted. In the absence of any enactment, no new salary 


TO THE SECRETARY OF STATE. 69 





Immunities of Public Ministers. 





can be created, nor an old one increased. Finally, whether 
“the act embraces Egypt and the Barbary States, which are 
under the dominion of the Sultan of Turkey, or the Ottoman 
Porte,” is a new political question. The political action of 
the government on this subject would control the courts of 
law, and furnish a rule for their guidance, which they would 
be cbliged to follow. We have treaties with the Barbary 
States, without the intervention of the Sultan of Turkey. 
How far Egypt, or those States, may be regarded as “in the 
dominions of the Sublime Porte,” is a question which cannot 
be solved without the aid of the State Department. 

[have the honor to be, very respectfully, sir, your obedient 
servant, 

ISAAC TOUCEY. 
Hon. James Bucuanan, 
Secretary of State. 


IMMUNITIFS OF PUBLIC MINISTERS. 


The persons and household goods of foreign ambassadors, and those attached to 
their respective legations, are exempt from lawful arrest, seizure, or molestation, 
as well by the laws of nations as the act of Congress approved 30th April, 1790. 

It is therefore unlawful for the keeper of a hotel in Washington, with whom the 
attaché of the legation in France is a boarder, to oppose by force, in any man- 
her, the removal therefrom of any of his personal effects. 

Yet it is not incumbent on the Secretary of State to interfere in such cases. The 
act of Congrees, which denounces the act and prescribes the penalty, refers them 
to the judiciary, 


Arrorney Generat’s Orrice, 
February 18, 1849. 


Siz: I had the honor to receive your letter of the 8th in- 
stant, containing the translation of a note of M. Poussin, 
envoy extraordinary and minister plenipotentiary of the re- 
public of France, respecting what he considers as an infrac- 
tion of his diplomatie privileges, and requesting my opinion, 
“whether anything and what may be done for the relief” of 
his attaché, 

His Excellency the French minister, in this note, represents 
that “M. Jules Marie, attaché to the legation of France, de- 
siring to quit the lodgings which he occupies in the house 
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of Sieur Favier, a French hotel keeper in this city, has been 
prevented by the opposition, made by this person, to the re- 
moval of the effects of M. Marie and his family, with threats 
of violence, in case they should endeavor to do so,” and ap- 
pealing “to the principles of international law, sanctioned 
by the law of the United States, which interdicts the seizure 
of the property as well as the person of any individual be- 
longing to a foreign mission,” he prays the Secretary of 
State “to take, without delay, such measures as may be ne- 
cessary to assure to M. Marie the protection to which his po- 
sition entitles him.” 


Jt is not in the power of the Secretary of State to inter- 
fere directly in this matter. The laws of the United States, 
while they strictly enforce the law of nations in this particu- 
lar, and vindicate the principles of the extra-territoriality of 
the minister, his family, and other persons attached to the 
legation, securing to their persons and personal effects perfect 
immunity from arrest, seizure, or violence, yet are not ad- 
ministered by the Secretary of State, nor has he any legal 
authority to interfere with their administration. That be- 
longs to the judicial tribunals. 

Nor is any such interference necessary. The act of Con- 
gress of April 30, 1790, denounces the punishment of impri- 
sonment not exceeding three years, and fine at the discretion 
of the court, upon any offender who shall “assault, strike, 
wound, imprison, or in any other manner infract the law of 
nations by offering violence to the person of an ambassador 
or other public minister.” It is impossible to use the slightest 
force to take from a public minister his personal effects 
against his will, either with process or without process, hav- 
ing knowledge of his public character, and not incur the 
penalty of this law. He cannot be interrupted by the slight- 
est personal violence in removing from place to place his 
household goods or other personal effects remaining in his 
Jawful possession, without an infraction of this law. It has 
been held by our courts that an attaché is within its provi- 
sions. 

I deem it unnecessary to inquire, therefore, whether the 
Sieur Favier is a licensed hotel keeper, or has by law a lien 
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upon the goods of his guests, or whether M. Marie is one of 
his guests in any legal sense. It is sufficient, in my judgment, 
that M. Marie has not delivered the goods to the hotel keeper, 
but retains them in his own possession. That possession 
cannot be changed in the presence of the minister or his at- 
taché, by force, against his will, without a violation of the 
act of Congress and of the law of nations, subjecting the of- 
fender to the penitentiary and a fine at the discretion of the 
court. Neither a Jandlord nor a taverner, under the color 
of a lien, can forcibly take from an ambassador his chest or 
trunk, whether it contain his wardrobe or other articles of 
mere personal convenience, or whether it contain the instruc- 
tions of his government or the archives of his legation. 
Neither the law of nations nor the law of Congress knows 
any difference. While, therefore, the Secretary of State can 
take no legal measures, the law furnishes the attaché the 
most ample protection. 

I have the honor to be, very respectfully, sir, your obedient 


servant, 
ISAAC TOUCEY. 


Hon. James Bucuanan, 
Secretary of State. 





INTEREST ON CLAIM CF REPRESENTATIVES OF GEORGE 
FISHER. 


The interest on the claim of the representatives of George Fisher, deceased, for 
property taken or destroyed by the troops of the United States, should be com- 


pated from the time of the taking or destruction. 
The rate of interest to be allowed ahould be six per cent. for the period of the de- 
tention, 


Arrorney GENERAL’s Office, 
February 16, 1849. 


Siz: In administering the relief provided by the act of Con- 
gress for the legal representatives of George Fisher, deceased, 
approved April 12th, 1848, it being held by the Second Andi- 
tor that the value of the property taken or destroyed, with 
interest upon it, is to be paid as “a fair and full indemnity,” 
it would seem to follow, of course, that the interest sLould be 
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computed from the time when the property was taken or de- 
stroyed by the troops of the United States. 

As to the rate of interest, it is not fixed by any contract, 
nor is interest to be paid in pursuance of any contract. It is 
referred to as a measure of what is deemed, under the laws 
and practice of this government, a fair indemnity for the de- 
tention of the value, and that is six per centum per annum 
during the period of the detention. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

ISAAC TOUCEY. 
Hon. R. J. Waker, 
Secretary of the Treasury. 


COMPENSATION OF CERTAIN LIEUTENANTS UNDER ACT OF 
1847. | 


The act of 3d March, 1847, regulating the pay of lieutenants holding the appoint- 
ment of adjutant or regimental quartermaster, &c., is to be regarded as prospee- 
tive In its operation. 

It does not unsettle accounts for antecedent service. 


AtTTorNEY GENERAL’s OrFice, 
February 16, 1849. 


Sm: I have the honor to reply to your letter of January 22, 
1849, requesting my opinion of the effect of the 10th section 
of the act of the 3d of March, 1847, giving an interpretation 
to the act of March 2, 1827. (4 Statutes at Large, 227.) 

The latter act gives an additional ration to each captain 
and subaltern in the army, with a proviso “that no subaltern 
officer who shall be in the performance of any staff duty for 
which he receives an extra compensation shall be entitled to 
the additional ration herein provided for.” 

The act of the 3d of March, 1847, declares, in its 10th sec- 
tion, that the aforesaid proviso “shall be so interpreted as not 
to include lieutenants who hold the appointments of adjutant 
and regimental quartermaster.” 

The question is, whether this act is prospective only, or 
shall be deemed to relate back to the 2d of March, 1827, and 
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to change the uniform interpretation which had prevailed for 
twenty years, rendering it necessary to re-open and adjust 
anew the accounts of all lieutenants who had held tke ap- 
pointments of adjutant and regimental quartermaster during 
that period, and received extra compensation in that capaci- 
ty? Was that the intention of Congress? Is such intention 
expressed / 

I think no such intention appears. It was undoubtedly 
competent for Congress to restrict the future application of 
the law without disturbing the past—to give a new operation 
to it without unsettling what had been settled. I think this 
intention clearly appears. The words are prospective. The 
language does not embrace those who had before held those 
appointments. It is restricted to those who “hold” them. 
It would be contrary to the well settled rule to change the 
words of the act, in order to give it a retrospective operation. 

I have the honor to be, very respectfully, sir, your obedient 
Servant, | 

ISAAC TOUCEY. 

Hon. Wu. L. Marcy, 7 

Secretary of War. 





PENSIONS TO DISABLED OFFICERS, SEAMEN, AND MARINES. 


The rule of the Pension Office that an application for a pension cannot be enter- 
tained after the lapse of twenty-five years from the time when the disability was 
incurred, is unauthorized by law, and therefore invalid. 

The power conferred upon the Secretary of the Navy to establish rules and regula- 
tions for the examination and adjudication of claims for admission upon the roll, 
does not authorize the enactment of a statute of limitations. 


ATTORNEY GENERAL'S OFFICE, 
February 16, 1849. 

Sin: | have the honor to reply to your Jetter requesting 
my opinion “whether the rule of the Pension Office, that an 
application for a pension cannot be entertained after the lapse 
of twenty-five years from the time when the disibility was in- 
curred, is authorized by the act of 26th March, 1804, em- 
powering the commissioners of the navy pension fund to 
make such regulations as might to them appear expedient for 
the admission of persons on the roll of navy pensioners.” 
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This is a power to establish rules and regulations to be ob- 
served in the examination and adjudication of the legal claims 
of a class of persons to be admitted on the roll of navy pen- 
sioners; and does not extend to the enactment of a statute of 
limitations, or of any rule which would preclude any examin- 
ation, and of course any adjudication. Such a rule would be 
in derogation of the act of Congress, not in execution of it. 
This being clearly the character of the rule of the Pension 
Office referred to, 1 am of the opinion that it is invalid. 

I have the honor to be, very respectfully, sir, your obedient 
servant, ' 
ISAAC TOUCEY. 
Hon. Jonn Y. Mason, 
Secretury of the Navy. 


COMPENSATION OF EXECUTIVE OFFICERS. 


An acting Secretary of State, or of any other department, is not entitled to the sal- 
ary provided for the incumbent whilst the office is filled and the salary received 
by an incumbent duly nominated and appointed by the President, and confirmed 
by the Senate. 

If the duties of an office belong to an incumbent who receives the salary affixed to 
it, another officer performing those duties is prohibited from receiving therefor 
any compensation whatever. 

Since the act of 1842 no officer whose pay ia fixed by law or regulation is law- 
fully entitled to any additional pay, extra allowance, or compensation, in any 
form whatever, for any other duty or service, unless the same shall be authorized by 
law, and the appropriation therefor explicitly set forth that it is for additional 
pay, or extra compensation. 


ATTORNEY GENERAL’s OFFice, 
March 1, 1849. 


Sir: I have the honor to express my opinion, as required, 
upon the question growing out of the report made by the 
First Comptroller, upon sundry accounts recently allowed 
and paid at the Treasury, under one of his recent decisions. 

The question is, whether an Acting Secretary of State, or 
of any department, can receive the salary fixed by law, while 
the office is filled and the salary received by an incumbent 
duly nominated and appointed by the President, and confirm- 
ed by the Senate? 
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The act of March 3, 1839, (5 Stat. at Large, 349,) declares 
“that no officer of any branch of the public service, or any 
other person, whose salaries, or whose pay or emoluments is or 
are fixed by law and regulations, shall receive any extra allow- 
ance or compensation, in any form whatever, for the disburse- 
ment of public money, or the performance of any other service, 
unless said extra allowance or compensation be authorized by 
law.” The “act making appropriations for the civil and diplo- 
matic expenses of the government for the year 1842,” approved 
9th May, 1842, (5 Stat. at Large, 487,) declares “that no allow- 
ance shall be made, out of any money appropriated by this bill, 
to any clerk or other officer for the discharge of duties, the per- 
formance of which belongs to any other clerk or other officer 
in the same or any other department; and, that no allowance 
shall be made for any extra services, whatever, which any 
clerk or other officer may be required to perform.” The act 
of August 23, 1842, (5 Stat. at Large, 510,) declares “that no 
officer in any branch of the public service, or any other per- 
son, whose salary, pay, or emoluments is or are fixed by law or 
regulations, shall receive any additional pay, extra allowance 
or compensation, in any form whatever, for the disbursement 
of public money, or for any other service or duty whatever, un- 
less the same shal! be authorized by law, and the appropriation 
therefor explicitly set forth that it is for such additional pay, 
extra allowance, or compensation.” The act of August 26, 
1842, (5 Stat. at Large 525,) declares, “that no allowance 
or compensation shall be made to any clerk or other officer, 
by reason of the discharge of duties which belong to any other 
clerk or officer in the same or any other department; and no 
allowance or compensation shall be made for any extra ser- 
vices whatever, which any clerk or other officer may be re- 
quired to perform.” 

I think the effect of this legislation is decisive. The lan- 
guage is explicit. “No allowance or compensation shall be 
made to any * * * officer, by reason of the discharge of du- 
ties which belong to any other * * officer.” If the duties of 
an office belong to an incumbent who receives the salary 
affixed to the office which he fills, then any other officer who 
performs those duties is, by law, prohibited from receiving 
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therefor any compensation. The language here expresses fully 
what Congress, doubtless, meant. This appears entirely de- 
cisive in regard to services performed subsequent to the pass- 
age of the act of 26th of August, 1842. The act of the 23d 
of the same month would probably have the same effect, as it 
superadds the indispensable preliminary condition of pay- 
ment, that “the appropriation therefor explicitly set forth 
that it is for such additional pay, extra allowance, or com- 
pensation.” In regard to that portion of the accounts which 
is prior to the aforesaid dates of August, 1842, and is based 
upon the supposed right of the acting officer to the salary of 
the incumbent, who has received it, another insuperable ob- 
jection is presented in the want of an appropriation for its 
payment, unless it shall be held that the repetition of an ap- 
propriation is a duplication of amount. 

The act of the 20th February, 1819, (3 Stat. at Large, 484,) 
prescribes the salaries of the several heads of departments, of 
the judges of the Supreme Court, and of one or two other 
officers, and adds the clause, “to be paid out of any money in 
the treasury not otherwise appropriated.” The effect of this 
clause is to make these annual salaries payable out of the 
treasury, without any other appropriation. But Congress, 
from year to year, makes specific appropriations for these 
same annual salaries. The question is, whether it is to be 
deemed the intention of Congress, upon these several acts, to 
appropriate double salaries to these respective officers, or to 
appropriate specifically what had before been appropriated 
generally? If, subsequently to the act of 1819, Congress had 
again enacted that the salary of the Secretary of State should 
be six thousand dollars, would that, in connexion with the 
former legislation, be, constructively, an enactment that the 
salary should be twelve thousand dollars ? 

I think the mere statement of the question removes all doubt 
irom its solution. In neither case is there any intimation, 
much less a disclosure of the legislative will, that the salary 
or the appropriation should be doubled. The salary in each 
case is the same, and so is the appropriation. And although 
the latter is made specific, instead of being left in the general 
form, it does not operate to enlarge the sum appropriated. 
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That is against the manifest intent. The expounder of the 
law is not at liberty to adopt a construction which would 
stultify the law maker. 

lam, therefore, very clearly of the opinion that when a 
salary has once been paid to the legal incumbent, it cannot 
again be drawn from the treasury and paid to another, acting 
under a temporary appointment, and performing the duties 
for which that incumbent has been legally paid, unless there 
be a new, distinet, specific appropriation for that purpose. 

As to any other question, how far additional pay, extra al- 
lowance, extra compensation, double salaries, are allowed by 
law, the rule is now much more stringent than it formerly was. 
Since the legislation of 1842 it has been extremely difficult to 
escape from the direct force of the repeated prohibitions. 
The safer course is, undoubtedly, to carry out, liberally, the 
manifest policy and the expressed will of the legislative de- 
partment. Not only can no officer or person, whose pay is 
fixed by Jaw or regulation, receive any additional pay, extra 
allowance, or compensation, in any form whatever, for any 
other duty or service, unless the same be authorized by law, but 
the appropriation therefor must explicitly set forth that it is 
lor such additional pay, extra allowance, or compensation. 
And no officer can receive any compensation for the discharge 
of any duties belonging to any other officer. These restric- 
tions are as stringent as the authors of them could well de- 
vise. It would seem rather to be struggling with Congress 
than executing its will, to be astute to devise means of escap- 
ing from their full and fair operation. Certainly there are no 
considerations of public policy that can give a lead in that 
direction. 

The cases referred to in the Comptroller's report as prece- 
dents for the recent decision, are presented in a general form, 
without the facts in many instances essential to their full 
consideration. In some of them there was : vacancy, and 
the officer, filling both offices, received only the highest salary, 
Which was clearly admissible. In others, prior to the act of 
1842, the salaries were appropriated, and were paid to the 
person holding both offices. But since that period, until the 
recent decision, there had been but two cases of inconsider- 
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able amount, contravening the opinion now expressed; and 
these cases, I think, ought not to be drawn into precedent. 
The “act to compensate John M. Moore,” late chief clerk in 
the General Land Office, for the time he discharged the duties 
of Commissioner of the office, passed February 1, 1849, in- 
stead of serving the purpose for which it was cited—that of 
showing that no further legislation was necessary—would 
seem to show that Congress entertains the exact contrary 
opinion, and deems further legislation necessary to authorize 
payment in such a case. 

I have the honor to be, with the highest respect, sir, your 
obedient servant, 

ISAAC TOUCEY, 
Attorney General. 
To the Prestpenr. 
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OPINIONS 


OF 
HON. REVERDY JOHNSON, OF MARYLAND, 


APPOINTED MARCH 8, 1849. 


RELEASE TO BE EXECUTED BY THE CREEK INDIANS. 


The form of release of the claim of the Creek Indians upon the government, which 
hes been submitted to the Commissioner of Indian Affairs, answers the require- 
ments of the third section of the act of 12th August, 1848, if it satisfactorily ap- 
pear that the chiefs and headmen who have executed it are in fact the chiefs and 
headmen of the Creeker, and constitute a majority of their national council. 

The power of attorney authorizing Joseph Bryan to receive certain moneys from 
the United States for professional services rendered in prosecuting the claim of the 
Creeka, is sufficient for ita purpose if it appear that it was executed by those 
chiefs and headmen who had authority to execute such an instrument. 


Atrorngey GENERAL’s OFFice, 
March 21, 1849. 

Sin: J have examined the release prepared under the pro- 
visions of the 3d section of the act of 12th of August, 1848, 
ch. 166, making appropriations for the civil and diplomatic 
expenses of the government, and dated February 6, 1849, and 
have no doubt of its sufficiency: provided, that the chiefs and 
headmen executing it are such chiefs and headmen, and con- 
stitute the whole or a majority of the council of the Creek 
nation, Satisfactory evidence of these facts is, I presume, to 
be found in the Indian department. I have also examined 
the power of attorney, dated the 6th of February, 1849, sub- 
mitted to me in duplicate, and the account attached to the 
same, dated the 18th of August, 1848, empowering Joseph 
Bryan, one of the parties named in such account and power 
of attorney, to receive from the United States the sum of 
twenty-three thousand and fifty-five dollars and ninety-one 
cents ($23,055 91) for professional services rendered said na- 
tion in the prosecution of the nation’s claim before Congress 
by said Bryan and Messrs. F. H. Elmore and Perry &. 
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Brockus, and am of opinion that it is in due form, and suffi- 
cient for its purpose, subject to the like proviso, hereinbefore 
stated, as to the release by the nation on account of the sum 
of one hundred and forty-one thousand and fifty-five dollars 
and ninety-one cents, provided to be paid to the nation by 
the 3d section of the act referred to. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 


REVERDY JOHNSON. 


Hon. Tuomas Ewrne, 
Secretary of the Intertor. 


PAYMENT OF LOSSES SUSTAINED IN THE MILITARY SERVICE. 


The Senate bill reported on the 9th of February, 1849, to provide payment for 
horses or other property Jost or destroyed in the military service of the United 
States, embraces field, staff, and other officers, mounted militia, volunteers, ran- 
gers, and cavalry, engaged in the military service of the United States since the 
1sth of June, 1612—whether the owners belonged to the regular or other mili- 
tary service. 


ATTORNEY GENERAL’s Orrice, 
March 23, 1849. 

Sir: In my opinion, the true and only admissible construc- 
tion of the first section of Senate bill No. 455, reported the 
9th of February, 1849, referred to this office by the Treasury 
Department, being a bill to provide for the payment for horses 
and other property lost or destroyed in the military service of 
the United States, is that it embraces every field, staff, or 
other officer, every mounted militia man, volunteer, ranger, or 
cavalry, engaged in the military service of the United States 
since the 18th of June, 1812, and up to the period when the 
bill became a law, or afterwards, who has sustained or shall 
sustain the damage mentioned in such section. 

It is wholly immaterial whether he belongs to the regular 
or uther military service of the United States. If he be an 
officer of any grade, or @ private coming within the class of 
mounted militia men, volunteer, ranger, or cavalry, mounted 
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on his own horse, and sustains the loss intended to be pro- 
vided for, he is included within the bill. 
I have the honor to be, respectfully, your obedient servant, 
REVERDY JOHNSON. 
Hon. Wm. M. Merepitn, 
Secretary of the Treasury. 





CUSTOMS—-GOODS ENTITLED TO DRAWBACK. 


The act of 1849, requiring moneys received from customs, &c., to be paid into 
the treasury without abatement or reduction, does not deprive goods of the ben. 
efit of drawback which were already in the country, and entitled to it. 

Its design was to take from goods thereafter to be imported the privilege of draw- 
back when once withdrawn from the custody of the officers of the customs, 
and not to extinguish any existing right. 


ATTORNEY GENERAL’s Office, 
March 23, 1849. 


Sir: ] have considered the 5th section of the act of the last 
session, “requiring all moneys received from customs and 
from all other sources to be paid immediately into the treas- 
ury, without abatement or reduction, and for other purposes,” 
With reference to the question submitted to this office by the 
honorable the Secretary of the Treasury, and am of opinion 
that it does not deprive of the benefit of drawback goods in 
the country at the time the act passed, which, by the then 
existing laws, were entitled to it. 

The first part of the section, in terms, applies only to imports 
made from and after the 30th of June next; and upon a well 
settled rule of statutory construction, which prohibits, unless 
the intent be clear the other way, a retrospective effect, as 
Well as from its phraseology, 1 am clear that the proper in- 
terpretation of the after-part of the section, which provides 
that “no goods subject to entry shall be Aereafter entered for 
drawback, or exported for drawback, after they are withdrawn 
from the custody of the officers of the customs,” is, that it 
does not apply to goods then in the country, and entitled to 
drawback. .The design was to take from goods thereafter to 
be imported the privilege of drawback when once withdrawn 
from the custody of the officers of the customs. It was not 
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the design to extinguish any such existing right. That is 
left, in my opinion, where this law found it—to rest upon the 
laws in force before and under which the right was acquired. 
The words in the latter part of this portion of the section, 
“after they are withdrawn from the custody,” &c., are not 
properly capable of a retrospective operation, but the con- 
trary. | 

My opinion, then, is, that the right of drawback exists, un- 
der the antecedent Jaws, in the case of all goods in the country 
when this act was passed; but, in regard to all subsequently 
imported, it is to be subject to the provisions of this act. 

I have the honor te be, very respectfully, sir, your obedient 
servant, 


REVERDY JOHNSON. 


Hon. Wm. M. Mereniru, 
Secretary of the Treasury. 





PAYMENT OF THE CLAIM OF REPRESENTATIVES OF CHURCHILL 
GIBBS. 


Congress having resolved that the claim of the representatives of Churchill Gibbs 
was provided for by the act of July 5, 1832, and the House of Representatives 
having again resolved to that effect, after the Executive department had decided 
otherwise, it is now the duty of the Executive department to liquidate it. 


Arrorney GENERAL'S Orrice, 
March 27, 1849. 


Siz: In the case of the representatives of Churchill Gibbs, 
referred to this office, 1 am of opinion that, both Houses of 
Congress having, on the 12th of January, 1848, resolved that 
the claim was provided for by the act of July 5, 1832, and the 
House of Representatives having done so again at the last 
session, after the executive department had, more than once, 
maintained a different doctrine, | am of opinion that a proper 
deference to the legislature demands that their construction 
should be adopted. That a claim should be rejected by the 
' Executive because Congress had not, in its opinion, provided 
for it, and the claimant be referred to the latter for relief, and, 
going there, be referred back to the Executive by Congress, 
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because, in their opinion, they had provided for it by the ex- 
isting laws, and that it should still be disallowed, would, in 
my opinion, be a reproach upon the justice of the government, 
which it is not only in the power, but the duty, of the Execu- 
tive to prevent. Without deciding, therefore, upon the first 
of the two questions submitted, I am very clear that, upon the 
ground included within the second question, the claim should 
be liquidated. 

I have the honor to be, very respectfully, sir, your obedient 
servant, | 


REVERDY JOHNSON. 


Hon. Tuomas Ewsne, 
Secretary of the Intertor. 





PAYMENT OF THE CLAIM OF REPRESENTATIVE OF JOHN M. 
GALT. 


The acta of Congreas of the 3d March, 1835, and 12th August, 1848, are legislative 
interpretations of the act of 5th July, 1832, and the expressions of opinions that 
it was the purpose of the third section of the act of 1832 to provide for Virginia 
commutation claims for half-pay as well as for those for half-pay. 


Those legislative interpretations and opinions are binding on the Executive, and 
require the allowance of the present claim. 


ATrorney GENERAL’s OrfFice, 
March 27, 1849. 


Siz: If the question presented by the case of the representa- 
live of John M. Galt, which you have referred to this office, 
were a new one, and depended alone on the third section of 
the act of the 5th July, 1832, 1 should entertain little or no 
doubt upon it. I should have construed that section as em- 
bracing all claims of a like character with those included 
within the first and second sections, not prosecuted to judg- 
ment and paid, or prosecuted to judgment. These consisted, 
amongst others, of claims for commutation as well as half- 
pay. 

It would seem to be singular that Congress should provide 
for claims sued to judgment, and not intend, although appar- 
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ently meaning to do so, to cover all such claims as Virginia 
was responsible for, and could be sued for and made to pay, 
and should, by the imperfection of the terms adopted, fail to 
include all. But the question, as far as that act alone is con- 
cerned, is not, according to the practice of this office, to be 
considered an open one. My predecessors entertained a dif- 
ferent view of the act, and have more than once so decided. 
But, although this is the rule of the office, yet when Congress 
have afterward expressed an opinion in conflict with that of 
the office, it has been considered as in the nature of a legis- 
lative interpretation, which becoming courtesy to the legisla- 
tive department of the government requires the Executive to 
observe. In this case J think there is such an interpretation. 
The doubt under the act of 1832 was, whether commutation 
claims were provided for by its third section. 

When the opinion of Attorney General Taney was given, 
he does not seem to have had his attention brought to the law 
of Virginia of the 16th December, 1790, (13 ITenning, 131,) 
under which, as I think, her courts decided that the officers 
referred to in that law were entitled to commutation. The 
judgments against her for such claims were not, J think, 
given by way of compromise, but of right, arising under this 
act of 1790. This opinion, also, was prior to the act of Con- 
gress of 3d March, 1835, (it was given 2ist March, 1833,) 
which evidently contemplates commutation claims, and was 
of course prior to the act of 12th August, 1848, making ap- 
propriations for the civil and diplomatic expenses of the gov- 
ernment, by which eighty-one thousand two hundred and 
seventy-three dollars and seventeen cents were appropriated 
“for repayment to Virginia of money paid by that State, un- 
der judgments of her courts against her, to revolutionary offi- 
cers and soldiers and their representatives, for half-pay and 
commutation of half-pay,” é&c. These two acts, in my judg- 
ment, are to be considered legislative interpretations of the 
act of 5th July, 1832, and as the expression of an opinion by 
Congress, with whom the propriety of paying the claims al- 
together rests, that it was the purpose of the third section of 
the act of 1832 to provide for commutation of half-pay as 
well as half-pay. I think this should be, and is, binding on 
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the Execu'ive; and, of course, that the claim in the particu- 
lar case should be allowed. 

I have the honor to be, respectfully, sir, your obedient ser- 
vant, 


REVERDY JOHNSON. 


Hon. Tuomas Ewine, 
Secretary of the Intertor. 


PAYMENT OF THE CLAIM OF SATTERLEE CLARKE. 


Where a claimant executed a power of attorney to another, authorizing him to 
prosecute a claim before Congress, and to appoint a third person to assist him, 
and therein assigned to each of them one-fourth of what might be recovered, and 
authorized them to receive the same; and the claim being subsequently allowed 
by Congress, and demand of payment of one-half thereof, pursuant to said assign- 
ment, being made at the treasury by the two attorneys, objected to by the admin- 
istrators of the claimant, and refused on account of non-compliance with the act 
of 29th July, 1846—pecivep, that the said act clearly prohibits payment to the 
altorneys, except they produce a warrant of attorney executed subsequent to the 
passage of the act allowing the claim, reciting the amount, properly executed, 
attested, and acknowledged. 

As the act of 29th July, 1846, wag passed prior to the execution of the power of 
Sttormey and assignment produced, this construction impairs no previous contract 
obligations, nor infringes any vested right. 

The sum granted to Clarke by the act of 3d March, 1849, (he having deceded,) 
can be paid only to his adminietrators. 


Attorney Generaw’s Orrice, 
April 13, 18-49. 

Sin: By an act approved 8d March, 1849, the Secretary of 
the Treasury was authorized to pay to Satterlee Clarke the 
sum of fifteen thousand six hundred and thirty-two dollars 
and sixty-one cents. When the law passed, Clarke was dead ; 
and having left a will, letters of administration, with the will 
annexed, have been duly issued to his widow and J. H. Smith. 
On the 12th December, 1846, Clarke executed a power of at- 
torney to A. Fuller, of Washington city, authorizing him to 
prosecute the claim, afterwards allowed by the act of 3d 
March, 1819, and to appoint another attorney to assist him; 
and in consideration of their services, assigned to them each 
one-fourth of what might be recovered, and authorized them 
to receive such portion. 
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Under this power Fuller, and J. H. Eaton, esq., appointed 
by Fuller, now claim one-half of the amount allowed. This 
claim is resisted by the administrators; and I am of opinion 
that without their consent it cannot be allowed. The act of 
the 29th of July, 1846, I think, plainly prohibits it. It pro- 
vides that no claim thereafter allowed, by resolution or act of 
Congress, and directed to be paid, shall, nor shall any part 
thereof, be paid to any person or persons other than the claim- 
ant, or his executor or administrator, unless such person or 
persons shall produce a warrant of attorney, executed after 
the passage of such resolution or act, expressly reciting the 
amount allowed, and be attested by two witnesses and ae- 
knowledged by the party making it before an officer having 
authority to take the acknowledgment of deeds, and stating 
in his certificate of acknowledgment that at the time of 
taking it he had read and freely explained the power to the 
party making the acknowledgment. The power under which 
the present demand is made has none of these requisites. 

It is objected to this, that to apply the act in this instanee 
would impair the obligation of a contract, and divest a vested 
right. There is nothing in either objection. The law was 
passed before the alleged contract was made, and of course 
before any right could be vested under it. It could neither 
impair a contract nor divest a right acquired under it. The 
law prescribes only a rule of evidence, and with the manifest 
and proper purpose of protecting claimants upon the justice 
or generosity of Congress against ill-advised or fraudulent 
contracts. That a power is upon its face coupled with an in- 
terest, makes no difference in the operation of the law. The 
law was designed to strike at the mischief of ill-judged acts 
on the part of claimants. It was designed to protect them 
from themselves; and this it does, by covering every case of 
an authority to receive in advance of the allowance of the 
claim by Congress. To construe it as contended for in the 
present case, would be to render it altogether nugatory. 
There is hardly ever an instance of such contracts in which 
the attorney is not to have an interest in the claim for ser- 
vices promised to be rendered in its prosecution; and if at 
first there were such cases, there will be none hereafter, if a 
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provision to that effect takes the power out of the scope of 
the act of 29th July, 1846. 

That Congress had the authority to pass the Jaw I have not 
the least doubt; and I entertain as little doubt that it is the 
duty of the department to observe its provisions strietly. I 
am therefore of opinion, that the sum granted to Clarke by 
the act of 3d March, 1849, can only be paid to his adminis- | 
trators. 

[ have the honor to be, very respectfully, sir, your obedient 
servant, 

REVERDY JOHNSON. 

Hon. Wu. M. Merenirs, 

Secretary of the Treasury. 





DECISIONS OF HEADS OF DEPARTMENTS BINDING UPON SUB- 
ORDINATES. 


The decision of the head of a department, directing payment of a particular claim, 
is binding upon all the subordinate officers by whom the same is to be audited 
and passed. 

This doctrine has been recognised from the organization of the government, is 
Necessary to ita proper operations, and is warranted by jaw. 

ATToRNEY GENERAL's OFrice, 
April 19, 1849. 


Sir: The opinion of the Secretary of the Interior, direct- 
ing the claim of H. Lassell, for two thousand two hundred 
and twenty-four dollars and ninety-five cents, against the 
Miami nation of Indians, to be paid, is, in my judgment, bind- 
ing upon all the subordinate officers by whom the account is 
to be audited and passed. This has been the practice of the 
government from its origin, and is well authorized by the 
laws organizing the departments, as it is absolutely necessary 
to the proper operation of the government. I deem the point 
so clear that I feel it to be unnecessary to refer to opinions 
upon the question given at different times by this office. 

[have the honor to be, very respectfully, sir, your obedient 
servant, 

REVERDY JOHNSON. 

Hon. Wu. M. Merenira, 

Secretary of the Treasury. 
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AUTHORITY TO APPOINT ARCHITECT, &c., OF PATENT OFFICE. 


There is no authority for the appointment of an architect and superintendent for the 
building of the wings of the Patent Office, directed to be constructed by the civil 
and diplomatic appropriation bill for the present fiscal year, conferred either by 
that or any other existing law. 

The appointment of an architect and superintendent, therefore, by the Secretary of 
the Interior, was unauthorized, and should be revoked. 


Atrorney GEeNERAL’s OFFice, 
April 19, 1849. 
Sin: Ihave examined the question submitted to this office 
by your letter of the 17th instant, and am clear in the opinion 
that there is no authority for the appointment, which the Sec- 
retary of the Interior made on the ninth instant, of architect 
and superintendent for the building of the wings of the Pat- 
ent Office directed to be constructed by the civil and diplo- 
matic bill for the fiscal year. The office of general architect 
was abolished by the act of August 26, 1842. That does not 
appear to have accomplished fully the purpose of Congress. 
It did not prevent the appointment of such an officer, under 
any particular appropriation, for the public buildings or 
grounds, or for their improvement, and the application of a 
portion of such appropriation for his compensation. To pre- 
vent this, and so as effectually to prohibit the employment of 
such an officer without the express sanction of Congress, Con- 
gress by the second section of the act of March 3, 18438, pro- 
hibited in terms, amongst other things, the application of any 
portion of an appropriation, made for such purposes, to the 
payment of an architect, unless the same be expressly pro- 
vided for in the act—that is to say, the act making the appro- 
priation. This not being the case in the one under which the 
Secretary has acted, my opinion is that the appointment is 
unauthorized and should be revoked. Having, as you re- 
quested, submitted the matter to the President, I am author- 
ized to state that he concurs in the foregoing opinion. * 
I have the honor to be, very respectfully, sir, your obedient 
servant, 


REVERDY JOHNSON. 
D. C. Goparp, Esq., 


Acting Secretary of the Interior. 
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CONTRACT FOR EMBANKMENT AT THE NAVY-YARD AT MEM- 
PHIS. 


The contract for embankment in the navy-yard at Memphis is not within the true 
meaning of the proviso in the naval appropriation act of March 3, 1843. 


ATTORNEY GENERAL’s OFFICE, 
April 20, 1849. 

Siz: The contract for embankment in the navy-yard at 
Memphis, stated in your communication to this office of the 
23d ultimo, is not, in my opinion, within the true meaning of 
the proviso in the naval appropriation act of March 3, 1843. 
It is a well-settled rule of construction, that a specification of 
items, followed by general terms, restrains such terms to 
items of a like character with those specified. As provi- 
sions, clothing, and hemp, for the use of the navy, were spe- 
cially mentioned in the proviso, 1 think that Congress was 
merely providing for the current and necessary expenses of 
that branch of the service. The general phraseology, “and 
other materials of every name and nature,” was designed to 
include the other articles demanded for the same purpose. 

This is the more clear from the kind of notice directed to 
be given by the Secretary of the Navy before contracting. It 
is to specify the articles wanted, and the amount, quantity, 
and description of each; evidently, in my opinion, showing 
that Congress contemplated articles analagous to those spe- 
cially mentioned in the proviso, and necessary for the same 
purpose for which they were needed. ‘To place a different 
interpretation upon the act, would be attended, I think, with 
much practical inconvenience and mischief to the service. 
Not a tree could be planted in a navy-yard: not an hour’s 
work could be done either for its embellishment or improve- 
ment, without an antecedent notice. My opinion, therefore, 
is, that the contract mentioned in your communication of the 
23d of March is not within the proviso. 

I have the honor to be, very respectfully, sir, your obedient 
Servant, 


REVERDY JOHNSON. 
Hon. Wittiam B. Preston, 


Secretary of the Navy. 
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TRANSFERS OF SURPLUS OF APPROPRIATIONS. 


The President is not authorized to direct a surplus of en appropriation for the Win- 
nebago Indians to be transferred to meet expenses in the Department of the In- 
terior for which the appropriation is inadequate, or for which none had been 
made. 

Nor can the head of the department find sufficient authority in the act of 26th 
August, 1842, to authorize him to make such a transfer. 

The power given by that act is limited to transfers within the same bureau, and to 
appropriations for such objects as are enumerated in its 22d section. 


Arrorney GengRAL’s Office, 
April 25, 1849. 

Sir: I] have considered the two questions submitted to me 
by your department. The first is, whether the President of 
the United States is authorized to order a transfer of a sur- 
plus appropriation for the Winnebago Indians to meet certain 
expenses in the Department of the Interior, for which there is 
either no appropriation or no adequate one? I am clearly of 
opinion he is not. By the act of 3d March, 1809, the power 
of the President to order transfers was unlimited. It was 
afterwards limited by the act of May 1, 1820, except in spe- 
cial cases, where it was taken away altogether. The con- 
cluding words of the 5th section are, that no transfers of ap- 
propriations from one to other branches of expenditures shall 
be hereafter made. This clause has been held by this office, 
and I think properly, as repealing the act of 1809, and pro- 
hibiting the power of the President, except in the instances 
specially provided for in the act of 1820. Since then, and 
down to 1844, various laws have been passed conferring the 
power in various special cases, and, amongst others, Indian 
appropriations. But none of these include an appropriation 
like the one proposed to be transferred. With reference to 
this, the prohibition in the act of 1820 exists, and is in my 
opinion imperative. 

The second question submitted is, whether the transfer can be 
made under the 23d section of the act of the 26th August, 1842? 
I think not. It would be singular if such were its design. The 
authority vested in the President by the act of 1809, guarded 
as it was, seems, in the opinion of Congress, to have been liable 
to abuse, and from time to time they restricted it until they 
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almost totally denied it, from the evident policy of confining 
appropriations to the specified objects for which they were 
made—a policy as sound in theory as it has been wholesome 
in practice. After this act of August, 1842, they in some 
cases, but very limited, vested the power in the President. 
Now it can hardly be supposed that whilst apprehensive of 
the power when vested in the President under the check of 
the act of 1819—an apprehension proceeding and continuing 
until and after the act of August, 1842—that Congress should, 
by that act, give it in almost unlimited terms, and without 
any other check than his discretion, to the head of each de- 
partment of government. And it would be, if possible, yet 
more singular, that, if such were their purpose, they should 
so soon afterwards be found expressly and totally denying it 
to the head of one of the departments—the Secretary of the 
Navy—when acting in subordination to and under the con- 
trol of the President, as they did by the act of 31st August, 
1842; and yet designing such power should so continue, as is 
contended, vested it only five days before in the Secretary 
withuut limit, and exercising it upon his own uncontrolled 
discretion. I am satisfied such was not the purpose of Con- 
gress. What, then, is the true meaning of the 23d section of 
the act of the 26th August, 18427 But for the practice under 
it, which I understand has since prevailed, it might well be 
doubted whether the power to transfer, given by it to the 
heads of departments, was not limited to the very appropria- 
tions made by the act itself. The practice, however, has been 
continued ‘so long, and, as I am told, unquestioned, that it is 
hot my purpose now to call it in doubt. But I am very clear 
that the power given by it is to be confined to transfers with- 
inthe same bureau in the department making the transfer, 
(and not from bureau to bureau,) and to appropriations to 
such objects as are specially enumerated in the 22d section 
of the act. To construe it so as to give an uncontrolled 
power, covering all appropriations for all objects, involves 
the absurdity of taking a supposed dangerous control over 
the money of the government from the heads of departments, 
when under the advice or restraint of the President, and 
vesting it, without any advice or restraint, in the heads of 
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departments alone. Such never could have been the design 
of Congress. 

My opinion, then, is, that the contemplated transfer cannot 
be made under the 23d section of the act of 26th August, 
1842. 

I have the honor to be, very respectfully, sir, your obedient 
Servant, 

REVERDY JOUNSON. 

Hon. W. M. Merenitna, 

Secretary of the Treasury. 


VIOLATION OF THE NEUTRALITY ACT OF I818. 


The purchase and fitting out a war steamer by the German government in the port 
of New York, whilst a state of war exists between that government and Den- 
mark, and which is adapted for cruising and committing hostilities against the 
property or subjects of the latter, is contrary to the provisions of the 3d section of 
the act of 20th April, 1828. 

The act makes no distinction between the degreess of intent with which a vessel 
shall be fitted out; any intent to commit hostilities against a nation with which 
the nation fitting her out is at war, is within its prohibitions. 


ATTORNEY GENERAL'S Office, 
April 28, 1849. 

Sir: ] have considered the questions submitted to this office 
by your department, arising from the purchase and fitting 
out the steamer United States by the German government, in 
the port of New York, with all the care demanded by their 
importance, and the desire to preserve faithfully the neutral 
relations of the United States, without violating the courtesy 
due a friendly power. The result I proceed to give you. 

The Jong-cherished feeling of this government, originating 
in 1794, and ever since continued, has been to muintain & 
strict neutrality between belligerant nations. This policy, 
which we had a clear right to adopt, has commended itself 
by its results to the favor of the people; and it is our duty to 
uphold it by enforcing the laws according to their fair con- 
struction, and looking to the objects designed to be accom- 
plished by them. For the purpose of this opinion, it is un- 
necessary to refer particularly to any other than that of the 
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20th of April, 1818. And the question is, Whether the case 
of the steamer in question is not within the provisions of the 
3d section, assuming the case to be as it is stated by his Ex- 
cellency Baron Roenne in his communication to your depart- 
ment of the 14th instant ? 

lam clearly of the opinion that it is; and for these reasons: 
First. A state of war still exists between Denmark and the 
German Empire, as far as we are advised, and did exist du- 
ring the fitting out of the steamer. Second. She is being 
fitted out and armed us a vessel of the German government, 
and is calculated to cruise and commit hostilities against 
Denmark, its property, or subjects. Third. A ship so armed 
and fitted, when upon the high seas, in a state of war, is false 
to its flag and honor if it does not commit hostilities upon an 
enemy whenever and wherever it meets one. The intent of 
her employment, as far as her enemy is involved, cannot be 
peaceful ; it must be warlike. Whether the meeting is ac- 
cidental or designed, the conflict is intentional. It is known 
beforehand that, in such a contingency, hostilities or a sur- 
render must ensue. As the latter is never to be imagined, 
the former must be considered as intended. It was by no 
means the object of the act of 1818 to distinguish between 
& proximate or immediate intent, and any other intent, in the 
use of the word “intent” in its third section. Any intent, di- 
rect or contingent, to cruise and commit hostilities with the 
vessel fitted out, against a nation with which the nation fit- 
ting her out is then at war, is within the act. The design 
was to prevent the United States from aiding either belliger- 
ant; to observe an absolute neutrality; and to do this by 
prohibiting the fitting out of vessels for the service of either 
in our ports. To construe the law as Baron Roenne suggests, 
would be to render it almost wholly nugatory. This is evi- 
dent from a consideration of the instance before us. The 
proximate intent, it is contended, is not to cruise or commit 
hostilities against Denmark. But the vessel is to repair to 
Bremer-haven, there to await orders; and what those orders 
are to be, it is impossible to anticipate. “They must of ne- 
cessity depend upon contingencies which shall then exist, and 
which cannot now be foreseen.” 

Vou. v—7 
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The design, therefore, to cruise, &c., is not disavowed. The 
warlike purpose of the vessel is not disclaimed; but, because 
there is no actual present intent to cruise, &c., and because 
she may reach the place of her first destination without meet- 
ing an enemy, and peace may be restored before she receives 
orders to cruise, the intent of her equipment is innocent. 
Such is not the meaning of the law. 

In this opinion I am perfectly clear; and J find myself sup- 
ported by several opinions in analogous cases heretofore given 
by this office, and upon more than one occasion sanctioned by 
the Supreme Court. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

REVERDY JOHNSON. 

Hon. Joun M. Crayton, 

Secretary of State. 


PAYMENT OF THE CLAIM OF EBENEZER WARNER. 


Congress huving made an appropriation to pay the “ balance” due Ebenezer War- 
ner for constructing a light-house at White Fish Point, on Lake Superior, after 
he had been paid the price stipulated in his contract, and after he had petitioned 
that body for a further allowance on account of his having been obliged to recon- 
struct some portion of the tower, which had been riven by lightning during the 
progress of the work, it must be inferred that the term “balance” was used, not 
with reference to the contract price, but in connexion with the additional expen- 
diture caused the contractor by a calamity which he could not avert. 

The appropriation is due to the claimant; Congress designed it to be paid him; 
and there is no discretion left the accounting officers of the treasury to disallow 
it, in whole or in part. 


ATTORNEY GENERAL'S OFFICE, 
May 8, 1849. 

Six: I have considered the question you have submitted to 
me in relation to the claim of Ebenezer Warner to the sum 
of three thousand two hundred and ninety-eight dollars, ap- 
propriated by the civil and diplomatic bill of the last session, 
“to pay the balance due” him for “constructing the light- 
house at White Fish Point, on Lake Superior.” On the second 
of August, 1847, Warner contracted to build a light-house 
and dwelling at that place for four thousand nine hundred 
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dollars, payable after their completion and delivery. When 
the tower was nearly completed it was so injured by lightning 
as to render rebuilding necessary, and it was rebuilt by War- 
ner, and the contract price paid him by the collector of Michil- 
limackinac, on the 30th of September, 1848. In January, 
1849, he petitioned Congress for a further allowance of three 
thousand five hundred and fifteen dollars and seventy cents 
for the work on the tower done in consequence of its destruc- 
tion, and for supposed extra work, beyond the contract, in 
constructing the foundation of the tower and house; amount- 
ing, as he alleged, in the whole, to the sum stated, $3,515 70. 
The chairman of the committee of the House to which the 
claim was referred, and by which, as appears by their regis- 
ter of proceedings, it was allowed, with the exception of two 
hundred and seventeen dollars and seventy cents for the sup- 
posed extra work, moved as an amendment to the civil and 
diplomatic bill the appropriation before stated. 

Upon these facts, ] am clear in the opinion that Warner is 
entitled to the entire sum appropriated. The objection raised 
by the First Comptroller is not, I think, a good one. He sup- 
poses that as the appropriation was only to pay the balance 
due Warner for constructing said light-house, and as by the 
original contract nothing was due, the contract price having 
been paid him, the appropriation has no operation whatever. 

When it is remembered that what was paid was received 
by the contractor before his petition to Congress, and under 
an antecedent appropriation, and that it was the whole 
amount he was then entitled to receive, and when it is also re- 
membered that that portion of his further claim which was 
for the foundations of the tower and dwelling, and which 
must have been embraced by the original contract, was dis- 
allowed by the committee, and the appropriation made by 
their chairman was for the exact balance arising from the 
results of the lightning, it must, it seems to me, be apparent 
that the design was to give him that sum over and above 
the amount which he had before received. 

The term.“ balance” used in the appropriation was used 
hot with reference to the contract price, but to that in con- 
nexion with the additional expenditure caused the contractor 
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by a calamity over which he had no control. In my opinion, 
then, the further appropriation is due the contractor; that 
Congress designed he should be paid it, and that there is no 
discretion left the accounting officers of the treasury to disal- 
low it, in whole or in part. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

REVERDY JOHNSON. 
Hon. Wu. M. Merepirtu, 
Secretary of the Treasury. 


THE MARSHAL OF THE DISTRICT OF GEORGIA. 


The marshal of the district of Georgia, appointed whilst such district covered the 
entire State, continued in office after the State was divided, as marshal of both 
districts, and his bail continued liable for his acts. 

The act dividing the State into two districts, but continuing the incumbent of the 
office of marshal, neither enlarged nor changed the duties of the officer, nor varied 
in any degree the risk and responsibility of his sureties. 


Arrorney Generau’s Orrice, 
Muy 8, 1849. 


Sir: The marshal of the district of Georgia, appointed and 
qualified previous to the act of the 11th August, 1848, and 
when that State constituted but one district, is in my opinion 
still in office, as marshal of each of the two districts into 
which the State was afterwards divided by the act; and his 
bond embraces the duties of each. The obligation of the 
bond was not enlarged by the operation of the act. The ter- 
ritorial limit and character of his duties remain the same. 
The responsibility of the sureties was, therefore, not in any 
way extended. 

That he continued to be marshal over the State is clear from 
the very words of the act. The 7th section clearly so pro- 
vides. I answer, therefore, the question you have submitted 
to this office in the affirmative. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 


REVERDY JOIINSON. 
Hon. Tuomas Ewine, 
Secretary of the Interior. 


— 
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OPINIONS OF ATTORNEYS GENERAL AND DECISIONS OF AU- 
DITORS. 


Although the acts prescribing the duties of Attorneys General do not declare 
the effect of their advice, it has been the practice of the departments to heed it. 
It has been found greatly advantageous, if not absolutely necessary, to have uni- 
formity of action upon analogous questions and cases; and that result is more 
likely to be attained under the guidance of a single department constituted for 
the purpose, than by a disregard of its opinions and advice. 

Acts of Congress granting relief in special cases, and referring claims to the 
Second Auditor, confer upon bim a jurisdiction exclusive of any other depart- 
ment; and where one Auditor settles such accounts, his successors are bound by 
his decisions. 


AtTTorNEY GENERAL’s Orrice, 
May 8, 1849. 


Siz: In the matter of the claim of the representatives of 
George Fisher, made under the act for their relief of the 12th 
of April, 1848, the two questions you have submitted to this 
office | have duly considered. They are these: First, is the 
opinion of a former Attorney General upon the decision of 
the late Second Auditor obligatory upon the present incum- 
bent? and secondly, ought interest to have been allowed 
under the act of Congress referred to? 

First, the duties of the Attorney General are prescribed by 
the judiciary act of 1789, and are, “to give his advice and 
opinion upon questions of law when required by the Presi- 
dent of the United States, or when requested by the heads of 
any of the departments, touching any matters that may con- 
cern their departments.” The act does not declare what ef- 
fect shall be given to such advice and opinion, but it is be- 
lieved that the practice of the government has invariably 
been to follow it. This has been done from the great advan- 
tage and almost absolute necessity of having uniform rules of 
decision in all questions of law in analogous cases—a result 
much more certain under the guidance and decision of a 
single department, constituted for the very purpose of advi- 
sing upon all questions, and with supposed special qualifica- 
cations for such a duty. In my opinion this practice should 
be considered as law. 

By reference to the act giving relief in this case, it will be 
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seen that the whole subject of the claim is submitted to the 
exclusive judgment of the Second Auditor. No other depart- 
‘ment has any jurisdiction over it. Lis judgment was made 
absolute. By the last report of that officer he did allow inte- 
rest, and the interest, with the principal then allowed, has 
been paid the claimants. This, in my judgment, decides the 
question as to the title to interest under the act. The Au- 
ditor thought—whether correctly or not, is (and I express no 
opinion upon it) not submitted to me—that such was the 
meaning of the law. His successor, under another rule per- 
fectly well settled, has no right to disregard the decision. He 
is bound to esteem it a correct one. (The United States vs. 
Bank of the Metropolis, 15 Pet., 377.) 
I have the honor to be, very respectfully, sir, your obcdient 
servant, 
REVERDY JOHNSON. 
Hon. Wn. M. Merenirtn, 
Secretary of the Treasury. 


PAYMENT OF AN APPROPRIATION FOR THE CREEKS. 


The moneys appropriated in execution of the treaty of 24th January, 1826, with 
the Creeks, may be paid to the chiefs and headmen of that nation, upon their 
executing a release in full for all claims for principal and interest on account 
of the emigration of thirteen hundred Indians, &c. 

Had Congress intended to exact a release from the individual Indians, they would 
have doubtless expressed that intention in the law. 

The treaty will be executed by a payment to the chiefs. 


Atrorney Generav’s Orrice, 
May 10, 1849. 


Sir: In compliance with your request, I have considered 
the question you have submitted to this office, as to the true 
construction of the fourth section of the civil and diplomatic 
bill of the 12th of August, 1848. But for the opinion of the 
late Attorney General, 1 should have had little, if any, diffi- 
culty in giving you an answer. Unaffected respect for that 
officer, which the files of this office cause me to entertain, 
renders me somewhat doubtful of the correctness of my own 
judgment. I have no right, however, as you have submitted the 
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question to me as an original one, to rely upon that opinion 
as conclusive. J proceed, therefore, to give you my own in- 
terpretation of the section. 

The sum there appropriated was in execution of the 9th 
article of the treaty of the 24th January, 1826; and the in- 
quiry is, whether it can be paid to the Creek nation of Indians, 
or to the order of the delegation of Indians aforesaid, “to 
whom, by its terms, it is directed to be paid, without a release 
from the thirteen hundred Creek emigrants,” or their repre- 
sentatives, for the satisfaction of whose claims under the 
treaty it is provided. 


My predecessor was of opinion that such a release was 
necessary. Ido not agree with him. His doubt was, whether, 
without that release, the United States might not continue 
liable for the amount in the event of its not being paid over 
to the Indians. I think differently. By the article of the 
treaty, the sum agreed to he paid was not to be paid to these 
Indians individually, but to the chiefs of the party, to be by 
them divided among the chiefs and warriors. The language 
is, “The United States agree to present to the chiefs of the 
party, to be divided among the chiefs and warriors.” The 
payment, therefore, to the chiefs would be a discharge of the 
obligation, whether the division was afterwards made “among 
the chiefs and warriors,” or not. The matter remained just 
as the treaty left it until the passage of the act before me of 
the 12th of August, 1848—twenty-two years afterwards. If 
the individual release of each Indian was not contemplated 
by the treaty, it would be singular, after such a lapse of time, 
when in all probabilty they were dead or scattered, and the 
difficulty of finding them or their representatives was neces- 
sarily great, if not impossible, that Congress should have de- 
signed, when, too, they were manifestly solicitous to have the 
claim under the treaty finally settled, to make that settlement 
dependent on the execution of such a release. In my opin- 
ion, they had no such purpose. If that were their view, they 
would, [am bound to think, have accomplished it by express 
terms. Instead of doing this, they merely provide that a re- 
lease be executed to the United States in full for all claims 
for principal and interest on account of the emigration of 
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said thirteen hundred Creek Indians, and not that there be a 
release by the individual Indians. In the absence, then, of 
phraseology clearly indicating that it is to be executed by 
them individually, I think the true meaning of the section is, 
that it is to be executed by those to whom the payment is to 
be made—that is, to the Creek nation of Indians, or to the 
order of the delegation of Indians, &c. 

If the release offered answers, therefore, either of these 
suggestions as to parties, my opinion is, that it is in form such 
as the act referred to demands. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 


REVERDY JOHNSON. 
Hon. Tuomas Ewina, 
Secreta’ y of the Interior. 


ENDORSEMENT OF CERTIFICATES OF COUPON STOCK. 


A valid transfer of certificates of coupon stock issued under the 2d section of the 
act of March 31,1848, may be made by an endorsement in blank—the object 
of that part of the section referring to coupons being to enable the certificates to 


pass by delivery. 
Although the purpose would have been, perhaps, better effected had they been, on 
their face, payable to the bearer, the omission does not place them under the pro- 


visions of the Ist section, allowing transfers only on the books of the treasury. 


ArrorNey Generaw’s Orrice, 
May 12, 1849. 

Sir: The question submitted to this office in relation to the 
sufficiency of an endorsement in blank to pass title to certifi- 
cates of coupon stock issued under the 2d section of the act 
of March 31, 1848, authorizing a loan of sixteen millions of 
dollars, I have duly considered. I have no doubt of the va- 
lidity of sucha transfer. The very object of that part of the 
section referring to coupon stock was to make the certificates 
pass by delivery, instead of by transfer, on the books of the 
treasury. The better way to effect this purpose is to have 
them on their face payable to bearer; and I would advise that 
this be always done in future. The omission to adopt that 
form in the present instance does not, however, in my opinion, 
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place the certificates under the provision of the Ist section of 
the law, allowing only a transfer on the books of the treasury. 
All that is required to pass title in them is the endorsement of 
Corcoran & Riggs to Peabody and his blank endorsement. 

If, then, when the certificates are produced at the treasury 
for payment, they are known, or proved to the satisfaction of 
the department to be genuine, they must be paid to the holder, 
although there bas not been a transfer to him on the books. 
Such endorsements place the stock in the hands of the holder, 
with the same title, in all respects, as if it had been made, in 
the first instance, payable to bearer. 

] have the honor to be, very respectfully, sir, your obedient 
Servant, 

REVERDY JOHNSON. 

Hon. Wau. M. Mereorru, 

Secretary of the Treasury. 





COMPENSATION OF THE OFFICERS OF THE MARINE CORPS. 


The marine officers who were reduced under the 4th section of the act of March 2, 
1847, and restored under the naval appropriation act subsequently passed, are not 
entided to pay during the interval. 

Had it been the design of the act which restored them to give pay, during the in- 
terval of the reduction, as well as rank, it would have been so declared. 

The relation back was for rank, not for pay. 


Arrorney Generat’s Orrice, 
May 14, 1849. 


Sir: I have considered the question submitted to this office 
as to the right of the murine officers reduced under the 4th 
section of the act of March 2, 1847, and restored, under the 
naval appropriation act of the last session, to pay during the 
interval, and am of opinion that they are not so entitled. At 
one period of the government, but only in a few instances, 
such pay has been allowed officers who, leaving the army or 
havy, were afterwards reinstated; but it was always, in my 
opinion, without law, and, so far from receiving the approba- 
tion of Congress, was strongly, and I think justly, condemned 
by a committee of the House of Representatives. (See report 
of the Committee on Public Expenditures of the 24th of March, 
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1842, No. 459, 2d session 27th Congress.) All principle is 
against it. When no service is needed, no compensation 
should be allowed. Any other doctrine would be mischievous, 
as leading to an expenditure of which Congress can have no 
antecedent knowledge. 

The only question in the present instance is, whether it was 
not the design of the act of the Jast session, under which this 
restoration was made, to give the pay, during the interval of 
the reduction, as well as to give the rank? I think not. If 
it had been, it is fair to presume that it would have been so 
declared. The whole object was to place these gentlemen 
back in the service; but this was to be done by a new com- 
mission. The relation back was for rank only, not for pay. 
The right to that is to be decided upon other grounds; and I 
know of no other safe legal one than that of service. 

I have the honor to be, very respectfully, sir, your obedient 
Servant, 


REVERDY JOHNSON. 
Hon. Wm. B. Preston, 
Secretary of the Navy. 


THE CLAIM OF COLONEL J. M. CRESEY. 


The Executive has no authority to allow the c'aim of Colonel J. M. Cresey for dis- 
bursements made by him in organizing a regiment of volunteers during the war 
with Mexico under the authority of Major General Gaines. 

The joint resolutions of 1836 and 1837, and the act of June 2, 1848, require the 
troops, for which disbursements should be made, to have been mustered and re- 
ceived into service. 

This claim being meritorious, is commended to the favorable consideration of Con- 


grees. 


ATTORNEY GENERAL’s OrFice, 
| May 18, 1849. 

Sm: The questions submitted to this office for my opinion 
concerning the claim of Colonel J. M. Cresey for disburse- 
ments made by him in organizing a regiment of volunteers 
during the war with Mexico, under the authority of Major 
Genera) Gaines, have been considered. 

The meritorious character of the demand entitles it to all 
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the favor the Executive can give, and my examination has 
been made with a desire to have it allowed, if any fair inter- 
pretation of the authority of the Executive would justify it ; 
but I can find no such authority. 

The claim can only be paid under the joint resolutions of 
July 16, 1846, and of March 3, 1817, and the act of June 2, 
1848. Neither of these, in my opinion, embraces it. The 
first—the resolution of July 16, 1846—covers only disburse- 
ments by individuals in the fitting out and preparing volun- 
teers or militia to join General Taylor’s army, which he or 
General Gaines may have called upon a State to furnish. A 
mere authority to an individual citizen, or citizens, emanating 
from either of these officers, is not within its terms; and of 
course no expenses incurred under such authority are provided 
for by it. The other resolution and the act of Congress are 
equally imperative in relation to the claim. The meaning of 
each, so far as the question before me is concerned, is that 
the expenses provided for by each shall have been incurred in 
the particulars stated concerning volunteers before they were 
mustered and received into the service. But mustering and 
reception into the service must have followed such disburse- 
ments to bring them within the meaning of the resolution or the 
act. The implication of this purpose from the terms used is, in 
my opinion, too strong to be resisted. The patriotic character 
of the claim addresses itself so persuasively to me, that I can 
have no doubt that Congress would cheerfully allow it if their 
attention was called to the subject. 

As it is, however, my opinion is, that there is no authority 
for its payment. 

I have the honor to be, very respectfully, sir, your obedient 
Servant, 


REVERDY JOHNSON. 
Hon. G. W. Crawrorp, 


Secretary of War. 
ACCOUNTS OF DISBURSING OFFICERS. 
Disbursing officers of the government, in accepting their offices, assume the risk 


and trouble of exchanges and transportation of funds, and cannot charge for ine 
surance, but only for the actual expenses of transportation. 
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If they insure the amount received upon a draft to cover their liability to the gov- 
ernment, it is for their own indemnity, for if it be lost by force, theft, hazard of 
the elements, or any other cause, they are responsible. The transportation is 
Never at the will of the government, but always at that of the officer. 

Antecedent authority to insure cannot charge the department for a loss. 


Atrorney Generat’s Orrice, 
May 23, 1849. 


Sir: The question submitted to this office by your letter of 
the 21st instant I have duly considered, and answer as follows: 

1. A disbursing officer of the government unable to ex- 
change a treasury draft at par, and compelled to present it at 
the place of payment, and then to transport the avails to that 
of disbursement, has no right to charge expenses for insurance. 
In accepting the office, he assumes the risk and trouble of such 
an exchange, and can only claim an allowance for the actual 
expense of transportation. If he insures, it is to cover his 
own liability to the government for the amount received upon 
the draft; and that liability is partially fixed when he receives 
the draft. Ifit is paid, it is absolutely fixed. If not paid, it 
is his duty to notify the department of the non-payment. 
No matter how the fund be lost, if lost, he is equally respon- 
sible. Though taken from him by force or theft, or lost by 
the hazards of the elements, or from any other cause what- 
ever, the liability continues. In cases of this kind, the officer 
can only obtain relief from Congress. It is obvious that any 
other doctrine would subject the government to constant 
frauds. (United States vs. Prescott and others. 3 Howard, 
587.) ! 

The answer to the second question is embraced in that to 
the first. The transportation is never at the will of the gov- 
ernment, but always at that of the officer. 

3. Nor could an antecedent authority to the officer to insure, 
charge the department for a loss. That, as stated before, is 
assumed the moment the money is chargeable, and remains 
until the amount is returned, or disbursed and accounted for. 

I have the honor to be, very respectfully, sir, your obedient 


servant, 


REVERDY JOHNSON. 


Hon. Wo. B. Preston, 
Secretary of the Navy. 
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CLAIM OF HENRY DE LA FRANCIA. 


Where an inhabitant of the United States sold to the officers of the provisional 
government established in West Florida prior to 3d December, 1810, certain 
arms and ammunition, which were subsequently received at the garrison at Baton 
Rouge, and used by the said provisional government, and subsequently by the 
forces of the United States, in the defence of New Orleans; and, after the pas- 
sage of the act of 18th April, 1814, presented his claim to the accounting officers 
for the price of said arms and ammunition, and failed to obtain payment, and 
afterwards appealed to Congress for redress, from time to time, until the 14th of 
August, 1848, when he obtained the passage of an act directing the liquidation 
and settlement of his claim ; and, upon its presentation under the last-mentioned 
act, questions being raised concerning the amount to be allowed, and the pro- 
priety of an allowance of interest, &&c.—DpEcIDED, that the amount of principal is 
to be graduated by the contract of purchase, and that interest is allowable thereon, 
under the construction given to the act of 1814, under which it was first presented, 
and under which similar claims were allowed. 

In general, the government, which is always to be presumed ready and willing to 
discharge its obligations, pays no interest ; yet from considerations of state policy, 
it has sometimes, as in the case of claims under the act of 1814, allowed it. 

Interest at the rate of six per cent. to be computed from the date of the sale to the 
date of the act of 1848, may be allowed upon the present claim. 


Arrorney GENERAL'S Office, 
May 30, 1849. 


Sir: The case of the claim of Henry de la Francia, referred 
by your department to this office, I have considered with the 
care demanded by the character of the questions upon which 
it depends, and the amount it involves. 

The facts of the case, also satisfactorily established, are 
these: The people of West Florida, desirous of casting off 
Spanish rule, established a provisional government, prior to 
the 8d of December, 1810. Under the authority of the zov- 
ernment, Colonel Reuben Kemper, on that day, purchased, for 
the use of the government, of De la Francia, arms, ammuni- 
tion, &e., and agreed to pay for them the sum of eleven thou- 
sand eight hundred and fifty dollars. On the 5thof the same 
month, under Kemper’s letter of instructions, Captain Goss 
received and receipted for the arms, &c., and they were de- 
livered at the garrison at Baton Rouge, used by the military 
of the government, and a portion of them afterwards used by 
the forces of the United States in the defence of New Or- 

leans, in 1815. I do not state the evidence of these facts. It 


Sees 
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is sufficient to say that they are, in my judgment, most clearly 
established by the proofs filed with the claim. The patriotic 
exertions of the temporary government contributed to the 
subsequent acquisition of West Florida by the United States; 
and ina spirit of just and enlightened liberality, Congress 
passed the act of 18th April, 1814, for the liqnidation, upon 
principles of justice and equity, of all claims of the inhabit- 
ants of the province “ for advances by them made for the use 
and benefit of the United States prior to and since the taking 
of possession, &c., by the United States.” Under this law, 
large sums have been paid; and, as appears by the vouchers 
on file and the opinions of the proper officers of the govern- 
ment, the term “ advances” was construed to embrace ad- 
vances or sales to the conventional government of articles of 
war, or any other property calculated or intended to aid in 
accomplishing the purposes of that government—. e., the 
destruction of the Spanish power. 

Among the claims presented under that act for allowance 
was the one now in question. Of the amount of the claim, 
or the fact of the purchase of the arms by Colonel Kemper, 
or his full authority to act for the convention, no question at 
that time seems to have been made. Nor was it, in fact, ever 
rejected. It was but suspended by the Secretary of State, 
Mr. Rush, and, as appears by a memorandum of Mr. Pleason- 
ton, the Fifth Auditor, under an impression that the articles 
purchased had been obtained from the Spanish government 
by De la Francia under circumstances which still left them the 
owners. I can sec no evidence of the justness of this impres- 
sion. It is, ] think, in conflict with all the clearly-established 
facts in the case, and with the conduct of the claimant and 
his agent in prosecuting it upon the United States. Beside 
this ground for its suspension, I can see nothing in the evidence 
I have before me—which is all the proof in possession of the 
department at the time—to show any other ground against 
it. I have not the time, nor is it necessary, to state at length 
the reasons for believing that the particular objections were 
unfounded. A word or two will be enough. The arms, &c., 
were in the possession of De la Francia, us the apparent 
owner ; and such a possession is prima facie evidence of real 
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ownership, amounting, unless disproved, to conclusive evi- 
dence. There is not a word of proof, other than the mere 
“umpression” of the Fifth Auditor that he was told the fact 
by the agent of the claimant, when he was urging the claim, 
that the arms ever belonged to Spain, much less that they 
had been illegally acquired from her. It is impossible that 
the recollection of the Auditor can be accurate. Colonel 
Kemper is admitted to have been both an intelligent and an 
honest man—qualities inconsistent with the fact stated by 
the Auditor. It is in evidence, too, that, being sued for the 
amount of purchase by De la Francia, upon his personal lia- 
bility under the contract of sale, Kemper set up no such de- 
fence, although it is quite clear that he did defend the case in 
perfect good faith, and upon every ground that he thought he 
could make good. His omission of this objection—one as 
fatal to the demand upon him as it would be to the demand 
against the United States—is, in my judgment, conclusive 
that he knew there was no foundation for it. I have no 
doubt, therefore—not the shadow of one—that the claim 
should have been allowed under the act of 1814. 

What is the effect upon it of its then suspension, and the 
subsequent fruitless efforts to have it revived under that act? 

It may be true—though that I should greatly doubt—that 
but for the act of the 14th of August, 1848, such suspension 
of efforts would be conclusive against it now. But that act 
tenders such an inquiry unnecessary. Congress was applied 
to for spicial relief by the claimant and his heirs, in 1832, 
1836, 1838, 1844, 1846, and 1847. In 1846 a favorable re- 
port was made by the Committee of Claims of the Senate. 
In January, 1847, another favorable report by the same com- 
mittee; and on the 2d of February, 1848, a third report of 
8 like character by the Judiciary Committee of that body, ac- 
companied by a bill, which was passed. This bill was re- 
ferred to the Judiciary Committee of the House, who rejected 
it, with an amendment, accompanied by a detailed report in 
its favor. As amended, it was passed afterwards by both 
houses, and is the law of the 14th of August, 1848. In con- 
sidering that act, these several favorable recognitions of the 
claim by committees of Congress are to be regarded. Under 
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the circumstances attending them, 1am clear in the opinion 
that the fact of a claim by De la Francia is to be considered 
as admitted by Congress, the amount only being to be ascer- 
tained by your department. In this mind I am sustained by 
various opinions of this office ; and a moment’s reflection will 
show that it is founded on the respect due by the Executive 
to Congress. When they have legislated upon reports of 
their appropriate committees, charged especially with such 
investigations, it would be against the courtesy due from the 
executive to the legislative department of the government to 
disregard such reports. They seem to show the intent of Con- 
gress, and, ina case of this character, must be held to give 
the true construction of the Jaw. The claim, then, being 
thus, in my opinion, established by the evidence as well as by 
legislative recognition, and the amount only open for inquiry, 
three questions in this connexion are to be considered: First. 
What is the amount of the principal of the claim? Second. 
What, if any, interest is due upon it? Third. From what 
period and to what period is the interest to be calculated! 

First, as to the principal. This is settled by the contract 
of purchase of the 3d December, 1810. It is, as agreed by 
that contract, eleven thousand eight hundred and fifty dollars. 
If any thing is due for principal, that is the amount. 

Second, as to the interest. The general rule, and one ex- 
ceedingly important, for obvious reasons, to observe, is, that 
the government pays no interest. It rests upon the assump- 
tion that the government is ever willing to discharge all its ob- 
ligations, and that the delay in doing so is not to be attributed 
to any duches on its part. But to this rule there are excep- 
tions. Without stating all the grounds upon which excep- 
tions have been made, it is sufficient in my judgment, in this 
particular case, to state that, in the construction of the act of 
1814, interest was allowed upon all the claims liquidated un- 
der it, from the time they arose to the date of that act; and 
Congress afterwards recognised the propriety of this construc- 
tion by appropriating expressly for the principal and interest 
allowed. (Acts of 9th April, 1818, and 11th April, 1820.) 
This was, no doubt, owing to the particular character of the 
claims, growing out of the patriotic exertions giving rise to 
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them, and the direct benefit of these exertions in securing to 
the United States a desirable and valuable territory. 

Considerations of state policy require, in the liquidation of 
such demands, the indulgence of liberality; and it was in 
regard to interest, as in regard to all other matters, extended 
tothem. The propriety and the obligation, therefore, of al- 
lowing interest upon them, are not, I think, to be esteemed 
open questions. The act of 1814 has received that interpre- 
tation; and it is manifestly in accordance with the policy 
which led to its passage. 


Interest being chargeable, the second inquiry under this 
head is, what rate should be allowed? The claimant insists 
that he is entitled to ten per cent. upon the ground of contract, 
and because that was the rate established in December 1814, 
in West Florida. The only written contract is the receipt, 
&c., for the arms, &c., and that is silent as to interest. Col. 
Kemper says, in one of his answers to an interrogatory pro- 
pounded to him in the suit against him before alluded to, that 
he agreed to pay ten per cent. interest; and, as against him, 
that statement would be conclusive. But to that suit the 
United States wete neither parties nor privies, and his state- 
ments are, as against them, no evidence. And without these 
there is no proof as to the interest at all. The claim, there 
fore, is to rest upon the alleged legal rate allowed in Florida. 
Without inquiring whether that was the rate claimed, I am 
of opinion that it cannot be allowed. Although there were 
high reasons of state policy invoking the United States to 
pay these claims, they were under no legal obligations to pay 
them. Their legal liability grew out of their own law of 
1814, and that, as uniformly construed in the case of each 
claim heretofore liquidated under it, only bound them to pay 
the rate of interest known here; that is, six per cent. ‘The 
propriety of this construction never seems to have been ques- 
tioned; and, in my opinion, it is now too late to call it into 
doubt. 1 decide, therefore, that the claimant is entitled to 
that rate of interest, and no other. 

Thirdly, from what and to what time is it to be calculated ! 
{think it is to be from 3d December, 1810, to the 14th of Au- 
Bust, 1848—the first being the date of the contract of pur- 
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chase, and the last the date of the passage of the act under 
which the claim is now before you. Under the act of 1814, 
the interest on each claim allowed was allowed from the 
date of the claim to that of the Jaw, and not from the refusal 
of the accounting officers to pass the claim in question. The 
allowance of this claim, however, was refused; and from 
that time to the act of 1848, at various periods and in vari- 
our modes, the claimant continued to press it upon the gov- 
ernment until he succeeded in obtaining the passage of the 
act of 1848. J] am clear in the opinion that it would be ua- 
just to deny interest during the interval. Every principle of 
justice and equity prescribes a different rule, and the act re- 
quires those principles to zovern the liquidation. 1 think the 
claimant is entitled tc interest from the date of the claim to 
the date of the act of 1848. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

REVERDY JOHNSON. 
Hon. Joun M. Crayton, 
Secretary of State. 


RIGHTS OF CLAIMANTS UNDER THE ARREDONDO GRANT. 


The claimants of certain lands in Florida, under a grant known as “ the Arredondo 
grant,” having instituted proceedings under the act of 1824 to establish its va- 
lidity, and having obtained @ decree confirming the same, provided it could be 
located according to its description, which decree was subsequently affirmed by 
the Supreme Court, on appeal, with the qualification that, unless certain points 
and locations could be made, it would be void for uncertainty ; and a mandate 
to that effect having been sent to the court below, before which all proceedings 
were suspended until a report was made by the surveyor general to the General 
Land Office that the grant could be located under the said opinion, are not en- 
titled, without completing their lega) proceedings, and obtaining a judicial deci- 
gion upon all the questions necessary to be decided, to take the like quantity of 
land in parcels from other lands in Florida subject to entry and sale. 

The vatidity of the grants embraced by the act of 1824, as well as their extent and 
boundaries, were to be submitted to and be determined by the courts as judicial 
questions ; and they must be so determined before the executive department can 
act iw the premises. 


Arrorney Generau’s Orrice, 
June 4, 1849. 
Sin: The question submitted to this office on the 6th of 
April, 1848, by the Acting Secretary of the Treasury, in the 
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matter of the Arredondo grant of thirty-eight thousand acres 
of land in Florida, I have duly considered. 

The grant itself, under which the claim arises, was before 
the Supreme Court of the United States on an appeal from 
the appropriate tribunal below, and the case is reported. (18 
Peters.) The claimants under the grant had proceeded under 
the first and second sections of the act of May 26, 1824, ap- 
plied to Florida by the act of May 23, 1828, to obtain a de- 
cree establishing their grant, and its extent, locality, and boun- 
daries, and any other matter connected with it proper to be 
decided. The court below maintained the title to be a good 
one; and, on appeal, the decree was affirmed. But the court 
farther declared that the validity of the grant depended on 
the practicability of locating it according to its description. 
This the Supreme Court decided could only be done, first, by 
finding that Alligator creek existed, and that Alligator town 
can be found, and then by running the lines as stated in their 
opinion ; or, secondly, in the event that no such creek exists 
within or at the distance of seven miles from Alligator town, 
or at a reasonable distance over seven miles to the west of it, 
then by running the lines in another way stated in the opinion. 
Bat, in the contingency that these alternative locations could 
not be made, the court were of opinion that the description 
in the grant was too indefinite to enable a survey to be made 
at all, and that nothing could, in that event, be taken under it. 

A mandate to this effect was sent to the court below, and 
there, as far as the papers before me show, the case remains 
undecided. An attempt was, however, made to ascertain if 
either of the locations above stated could be made, but it was 
resisted by the people in the vicinity and prevented. Since 
then, under instructions from the Land Office, the surveyor 
general has reported that the grant can be located under the 
opinion of the Supreme Court, and he has returned a diagram 
of the location. It is among the papers. 

The claimants now insist that this survey establishes the 
validity of the title, and that they have a right, under the act 


of May, 1824, to declare an actual location, and to take the 


like quantity of land in parcels anywhere in Florida, from 
the lands of the United States heretofore offered at public 
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sale. The inquiry submitted to me is, whether, under the 
terms of the opinion and decree of the Supreme Court, this 
right now exists. 

I am of opinion that it dees not. The validity of the grants 
embraced by the act of 1824, as well as their extent and 
boundaries, were, by that act, intended to be submitted to the 
courts as judicial questions. They were such in their nature. 
Their existence in fact, and their validity when existing; 
their proper location, and the conflict of such location with 
grants before or afterwards made; and the fact of prior sales 
or disposition or location,—were all matters appropriate to 
judicial investigation. Without these, neither the interests 
_of the claimants, the United States, nor others, would be well 
protected. It was, therefore, in my opinion, the purpose of 
the act of 1824 to have all these questions so decided. And, 
in this instance, that course was adopted by the claimants. 
The Supreme Court have maintained the absolute validity of 
the grant under which they claim. That, they say, depends 
on the ability to locate it; and that ability depends on some 
of the specified points in its calls being found. Huw are 
these facts to be ascertained? In my opinion, it can only be 
done when the court below decides them to exist, and that de- 
cision is unappealed from, or, being appealed from, is affirmed. 
Nor is it the peculiar province of the Land Oflice to grant the 
claimants the privilege now claimed under the 11th section 
of the act in question. To obtain that, something else is 
necessary than making good the grant. It must appear 
either that the land covered by it was before sold by the Uni- 
ted States or otherwise disposed of, or that it had not been 
before located. These, also, are matters for the court to ad- 
judicate; and as they find them existing or not, are they au- 
thorized to decree the right given the grantees by the 11th 
section. (10 Peters, 100, 105.) It will, I think, be readily 
seen that any other doctrine would defeat the jurisdiction (by 
arresting it) of the courts invested therewith in such cases by 
the act of 1824. Take, for instance, the present case. The 
claimants have invoked the aid of that jurisdiction. Perhaps, 
without it, their title would never have been established. 
The courts before whom they have come, and whose author- 
ity is perfect, have decided that as certain facts exist or not, 
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is their title valid or invalid. These have been reserved by 
the mandate of the Supreme Court for subsequent determina- 
tion; and the claimants now maintain, before such determi- 
nation has been had, that because the surveyor general, under 
instructions fiom the Land Office, has, as he thinks, ascer- 
tained that these facts, or such as are material, do exist, the 
grant is to be considered as established under the act of 1824; 
and yet further, without any step being taken before the 
court by the claimants to ascertain whether it has not been 
heretofore located, that that fact is also to be assumed, and 
the privilege of locating elsewhere than according to the 
terms of the grant is to be considered now existing as a right. 
Such a claim clearly arrests the court midway in their pro- 
ceedings. Jt is their duty and power to decide whether the 
facts necessary to the validity of the grant exist. It is their 
duty and power to decide, if they do exist, whether the right 
to locate elsewhere, under the 11th section of the act: of 1829, 
also exists; and as that right depends on either prior sale, 
disposition, or location, these inquiries must also be adjudi- 
cated by them. 

My opinion, therefore, is, that the ight asserted by the 
claimants in the present case cannot be maintained. 

Ihave the honor to be, very respectfully, sir, your obedient 


Servant, 
REVERDY JOHNSON. 


Hon. Tuomas Ewrne, 
Secretary of the Interior. 


EXPENSES OF COLLECTING CUSTOMS UNDER ACT OF 1849. 


The limitation of expenses in the collection of revenue from customs imposed by 
the 4th section of the act of 3d March, 1849, is not applicable to the first half 
of the fiscal year commencing June 30, 1849. 

The 3d and 4th sections of the act are to be read together; and the term “ there- 
after” in the proviso to the 4th section, is tobe construed to apply to the period 
for which estimates are to be made under the 3d section, and not to the begin- 
ning of the coming fiscal year. 


AtToRNEY GENERAL’s OFfrice, 
June 5, 1849. 
Sin: The question you have submitted to this office as to 
the construction of the act of 3d March, 1849, requiring all 
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moneys, &c., to be paid into the treasury, I have considered 
with the care due to its importance. It is, whether the limi- 
tation of expenses in the collection of the revenue from cus- 
toms, imposed by the 4th section, is applicable to the first 
half of the fiscal year commencing the 30th of the present 
month ¢ 


The inquiry is one of great difficulty; and the conclusion | 
have reached has been arrived at after much and anxious 
consideration. But I believe it to be the proper one, and that 
demanded by the respect due to the intelligence and patriot- 
ism of Congress. 


Before this act was passed, the expense of collection of this 
portion of the revenue was without limit; that of the pre- 
vious year had exceeded, I believe, two millions, This large 
amount was owing, in some measure, to the manner of ex- 
ecuting the law. Whether a different and a more economical 
mode could have been adopted, J have no means of judging ; 
nor if I had, would it be my province in this place to decide. 
But certain it is, that the system, as yet, so far from increas- 
ing the revenue, as its friends maintained would be its result, 
has had a contrary effect. This branch of expenditure, and 
others, impressed Congress with the conviction that the entire’ 
expenditure could, with safety, be reduced; and to provide 
for this was the object of the act in question. They have en- 
deavored to accomplish it by directing—first, that the gross 
amount of all the revenues be paid in the treasury; and, 
secondly, that the Secretary of the Treasury furnish, at each 
regular session, estimates of the expense of collecting the 
customs and the proceeds of the public lands. No such es- 
timate for the ensuing fiscal year was before them, nor in ex- 
istence. They had, therefore, no means of ascertaining what 
would be the expense of collecting for the first half of that 
fiscal year. To limit that, therefore, when Congress would 
not be in session to correet the mischief of too low a limit, 
and the consequent injury to the interests of the government, 
can hardly be supposed to have been the design. To what, 
then, did they intend the limit to apply? This is to be as- 
certained by construing the 3d and 4th sections together. 
The third makes it the duty of the Secretary to submit, at the 
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next regular session of Congress, estimates of appropriations 
which may be required to provide for the expenses of col- 
lecting the revenue from customs and from public lands for 
the second half of the next fiscal year, and separate esti- 
mates for the said purpose for the year ending the 30th June, 
1850; and similar estimates from year to year thereafter. 
The first estimate, therefore, of the Secretary was not to em- 
brace the expense of collecting for the first half of the first 
year; nor could it do so, the act being passed on the 3d of 
March, 1849, the year beginning the 80th of June, and the 
next regular session of Congress not commencing till the fol- 
lowing December. 

By the 4th section, an estimated appropriation for the ex- 
penses referred to in the 3d section, including those for the 
first half year, is made, and the limitation is in the proviso to 
that section. What is the meaning of that limitation? Was 
it designed to apply to the first half of the then next ensuing 
fiscal year; or only to such periods as estimates were to be 
made for under the 3d section? I think it means the latter. 
In my opinion, the words admit of that interpretation, and 
the spirit of the act demands it. That Congress could ever 
have designed, without information, blindly to limit the ex- 
penditure necessary for the collection of the public revenue, 
and leave the government to the injurious consequences of a 
mistake in the limitation, it would be derogatory to that body 
to suppose. I construe, therefore, the term “thereafter,” in 
the proviso, as applicable to the period for which estimates 
are to be made under the 3d section, and not to the beginning 
of the coming fiscal year. Under that construction no mis- 
chief can ensne to the government; for if, in the judgment of 
the Secretary, the limitation which must control his estimates 
would be injurious to the coltection of the revenue, he would 
80 suggest, and Congress being in session, could, by specific 
or other appropriation, afford the remedy by enlarging it. If 
the proviso had been attached to the 3d section, tt would be 
very clear that this would be its meaning; and looking to 
the whole act, its objects, and the possible, if not certain evil 
results of a different interpretation, my opinion is, that it is 
to be so interpreted. 


—— 
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I have the honor to be, sir, very respectfully, your obedient 
servant, 
REVERDY JOHNSON. 
Hon. Wn. M. Merenpirn, 


Secretury of the Treasury. 


VESSELS OF THE NAVAL MARINE ENTITLED TO SALVAGE. 


The officers and crew of a vessel in the naval marine service of the United States 
are entitled to salvage for saving a French ship whilst on the rock of El Riso, 
near the anchorage of Anton Lizardo; the objection that government vessels 
are not thus entitled being invalid. 

The rule is universal in the United States, that salvage rendered by the naval 
marine is to be compensated in like manner as that rendered by the private 
marine. 


Arrorney GeNERAL’s OFFIce, 
June 20, 1849. 


Siz: In compliance with the request of your note of the 
11th instant, 1 proceed to give you a more formal opinion 
than I have heretofore done upon the question some time 
since submitted to this office, in the case of the salvage 
claim, at one time made by Captain Carpender, of the United 
States steamer Iris, in behalf of himself, officers, and crew, 
for saving the French ship “ Eugénie,” off Vera Cruz, whilst 
on the rock of El Riso, near the anchorage of Anton Lizardo, 
in 1848. 

I do not understand that it is denied that the service ren- 
dered entitled the parties rendering it to salvage, except upon 
the ground that themselves and their vessel constituted a por- 
tion of the naval marine of the United States. Nor could 
such a denial have been made. The property saved was in 
the most imminent peril, and its destruction certain, but for 
the aid of Captain Carpender and his men. It had every 
element of a salvage case, and, upon general principles, inde- 
pendent of the official character of the salvors, their title to 
such an allowance would have been perfectly clear. The sin- 
gle objection then to the claim was, and is, that they were a 
part of the naval marine of the United States. Is this a 
valid objection? I think not; and I propose to examine it 
briefly, first upon authority, and second upon principle. 
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Unless there be, upon some ground of reciprocity, a differ- 
ent rule upon this subject, in relation to French vessels and 
property rescued from danger, under circumstances entit- 
ling to salvage, than exists in relation to American and 
other vessels and property, it will be found, upon authority, 
to be a perfectly plain question. 

How is the law in England? Does there exist there any 
distinction between salvage service rendered by a public and 
private vessel, or to a domestic and a foreign vessel? There 
does not. This will be plain from the citation of a few cases. 
First, that the service is rendered by a public vessel. In the 
case of the Gage, (6 Robd., 273,) civil and military salvage 
were both decreed; and in the Lord Nelson, (1 Edwards, 79,) 
civil salvage; in each, the service being rendered by English 
men-of-war, and the property saved being also English. No 
objection was intimated by the bar or bench to the claim, be- 
cause of the official character of the salvors—an omission utter- 
ly inconsistent with the existence there of a distinction in such 
cases between’ public and private vessels rendering salvage 
service. Second, is the rule there a different one when the 
vessel and property saved are foreign, and not domestic? 
Clearly not. 


In the case of the Pensamento Feliz, (Edwards, 115,) the 
vessel saved was Portuguese, and the claim actually made by 
the salvors was resisted, not upon that ground, nor upon the 
ground of the public character of the salvors, but because the 
service was not of a military kind, entitling to military sal- 
vage. In answer to this, Sir William Scott said: “ Now, sup- 
posing it were clear that there was really no salvage of war, 
the effect of this objection would only be that I should put 
the parties to the expense of a new proceeding in the instance 
court. There is no doubt that a court of admiralty has a gen- 
eral jurisdiction to reward services of this nature, and that 
the party would recover by action in the instance court.” 

He evidently considered the claim as perfectly clear, doubt” 
ing only as to the character of the salvage to be awarded; 
that is, whether it should be military or civil. But the right 
to it, notwithstanding the salvors belonged to the naval ser- 
vice of England, and the property saved was foreign, was es- 
teemed too plain for question. 


-—_ 
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I could multiply English cases if I thought it necessary. 
The objection, indeed, is nowhere, that I have been able to 
discover, suggested, either in any English or American case, 
or by any English or American commentator. Nor is it ne- 
cessary to cite but one American case—(the United States vs. 
the Amistad, 15 Peters, 518.) The facts, as far as this ques- 
tion is concerned, were these: The Amistad, a Spanish 
schooner, on the 27th June, 1839, cleared from Havana, in 
Cuba, for Puerto Principe, in the same island, having on board 
Captain Ferrer, and Ruez and Montez, Spanish subjects, and 
fifty-four negroes. During the voyage the negroes rose, killed 
the captain, and took possession of the vessel. They spared 
the lives of Ruez and Montez, on their engaging to aid in 
steering the schooner for Africa, or to a place where negro 
slavery did not exist. The negroes were, however, in this de- 
ceived, and the vessel steered for the United States, where she 
arrived off Long Island on the 26th of August, and anchored 
within half a mile of the shore. In this condition she was 
discovered by the United States brig Washington, Lieutenant 
Gedney. With the assistance of his officers and crew, he 
took possession of her and of the negroes, and brought them 
into the district of Connecticut, and there libelled vessel, cargo, 
and negroes, for salvage. The Spanish owners of a part of 
the cargo filed their claim to it, and denied salvage. The 
district court decreed it to Lieutenant Gedney, his officers, 
and crew, to the amount of one-third of the value of vessel 
and cargo, rejecting it for the negroes ; and the owners of the 
cargo appealed to the circuit court. That court affirmed 
pro forma the decree, and the case was brought to the Su- 
preme Court of the United States. There may be other ques- 
tions growing out of facts which I have not stated, because 
they have no bearing upon the one I am considering. It will 
be seen that, as far as that question is involved, the case is 
directly in point. The property saved, vessel and cargo, were 
foreign, and the salvors a portion of the naval marine of the 
United States, on board a public vessel of the United States. 
It was even stronger, in this: that there the United States 
themselves intervened, maintaining that it was their duty, 
under the treaty with Spain of the 27th October, 1795, as 
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continued in 1819 and 1821, to have the property delivered 
entire to the Spanish owners, without any abatement for sal- 
vage, or any other claim. The then Attorney General, Mr. 
Gilpin, concludes his opening argument by saying that “the 
court below has erred, because it has not decreed any part of 
the property to be delivered entire, &c. From the vessel and 
cargo it has deducted the salvage, diminishing them by that 
amount.” But neither in the court above nor below was the 
title to salvage contested, except upon the ground of the sup- 
posed treaty obligation to restore Spanish property in the con- 
dition in which this was found. It was not pretended that 
any objection to it existed in the public character of the sal- 
vors or of their vessel. . In giving the opinion of the Supreme 
Court, Mr. Justice Story says: “No question has been here 
made as to the proprietary interests in the vessel and cargo. 
It is admitted that they belong to Spanish subjects, and that 
they ought to be restored. The only point on this head is, 
whether the restitution ought to be on the payment of salvage 
or not.” (15 Peters, 592.) And, after examining the other 
questions which the case presented, he concludes the point of 
salvage in these words: “ As to the claim of Lieutenant Ged- 
ney for his salvage service, it is understood that the United 
States do not now desire to interpose any obstacle to the al- 
lowance of it, if it is deemed reasonable by the court. It 
was a highly meritorious and useful service to the proprietors 
of the ship and cargo, and such as by the general principles 
of maritime law is always deemed a just foundation for sal- 
vage. The rate allowed by the court (being, as stated, one- 
third the value) does not seem to us to have been beyond the 
exercise of a sound discretion, under the very peculiar and em- 
barrassing circumstances of the case.” And the decree as to 
that was accordingly affirmed. This must be held to be con- 
clusive upon the proposition. The point was distinctly made, 
and distinctly decided. It is not, therefore, with us an open 
question; nor indeed, upon the pretensions upon which I un- 
derstand it to be resisted in the case of Captain Carpender, 
(the public character of the salvors,) was it, in England or 
the United States, ever doubted. In the case of the Amistad 
that character existed, as also the foreign ownership of the 
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saved property; and it was in relation to service so rendered, 
to property so owned, that the court said that it was “such as 
by the general principles of maritime law is always deemed 
a just foundation for salvage.” 

The doctrine upon the subject is therefore obviously the 
same with us as in England; or, to use the language of Story, 
in his edition of Abbot on Shipping, page 379, No. 1, “the 
genera) principles as to the allowance of salvage are the 
same in American as in English jurisprudence.” 

The only point, therefore, that could possibly arise in the 
present case is, whether we have a different rule in re- 
gard to the salvage of French property. I can find none 
stated or intimated anywhere. The rule I hold, then, to be 
universal in the United States, that salvage service rendered 
by the naval marine of the United States is to be compen- 
sated in like manner as that rendered by the private marine. 

And this brings me to inquire, secondly, how should the 
rule be upon principle ? 

That the public policy of all nations should encourage @ 
service of this description, is manifest. Safety of life and 
property demands it, and the experience of the commercial 
world recommends it to universal adoption. It is the end to 
be attained which entitles it to, and secures to it, public favor, 
irrespective of the character of the means by which it is ac- 
complished. The former addresses itself with persuasive in- 
fluence to all. That end, as life and property are dear, is, if 
possible, to be secured, and all fair and lawful means to effect 
it are consequently to be encouraged. Why, then, is it that 
the officers of public armed vessels are not to have the same 
incentive to exertions necessary to the end with others? Are 
they under any other special obligation to do such deeds of 
kindness and humanity? The officer and the citizen are alike 
impelled to such service by general considerations of social 
duty. But the law has deemed it wise to add to the incentive 
of mere duty that of pecuniary reward. The service is often 
attended with great peril, and the experience of the world 
has proved that it should be stimulated by the prcspect of 
pecuniary compensation. In the language of Sir William 
Scott, in the case of the Louisa Dodson, 318: “ And, though it 
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is certainly the duty of the King’s ships to afford assistance 
to all his Majesty’s subjects whom they may meet with in 
distress, yet I do not know that it is incumbent upon them, at 
the hazard perhaps of their lives, and without any prospect 
of reward, to take charge of a ship in a sinking state. Any 
hesitation in affording assistance might be of dangerous con- 
sequence to the property of persons so circumstanced; and it 
is therefore proper, for the encouragement of prompt and sig- 
nal exertions on the part of the King's officers and men, to 
hold out to them the prospect of reward.” 

The whole doctrine rests, in truth, upon an enlarged policy, 
and, from its very nature, must be irrespective of the private 
or public character of the salvors. In the words of Chief 
Justice Marshall, in the case of Mason et al. vs. Ship Blaireau, 
(2 Cranch, 240)—a French vessel, by-the-by, rescued from dan- 
ger by the claimants of salvage—“the allowance of a very 
ample compensation for these services (one very much ex- 
ceeding the mere risk encountered and labor employed in as- 
sisting them) is intended as an inducement to render them, 
which it is fur the public interests and for the general inter- 
ests of humanity to hold forth to those who navigate the 
ocean.” 

If such considerations be well founded—and who can doubt 
it!—it might prove a perilous experiment for France to adopt 
the rule, and obtain its recognition by the other nations of the 
world, that no salvage shall be allowed those who mizht res- 
cue French Jife and property upon the ocean from impending 
destruction. 

There is, however, no such rule now existing; and I am, 
therefore, very clear in the opinion that the case before me 
was one for salvage. 

I have the honor to be, very respectfully, sir, your obedient 
servant, cad 


REVERDY JOHNSON. 


Hon. Joun M. Crayron, 
Secretary of State. 
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THE CLAIM OF CHARLES F. SIBBALD. 


Where by act of Congress the Third Auditor of the Treasury was required, under 
the direction of the Attorney General, to ascertain the actual damages which a 
claimant had sustained, and would be likely to recover, upon principles of law 
applicable to similar cases, by reason of the interference of any agent or agents 
of the United States, acting under their authority, with the use and enjoyment of 
his Jands in East Florida, and under such instructions examined, and, in 1844, 
reported the same at an amount which was accepted; and the matter was in 
1847 re-opened, pursuant to a resolution of Congress, by direction of the Secre- 
tary of the Treasury, who, after causing some of the items reported by the Comp- 
troller to be reduced and others to be increased, made a final award of an addi- 
tional amount, which was also subsequently received by the claimant, who, be- 
ing dissatisfied therewith, desires the matter to be again opened—pecinen, that 
the decisions, awards, and payment were a final disposition of the claim, and to 
be esteemed in law a full execution of the act and resolution. 

Besides, the receiving of the sum allowed by the decisions and awards estops the 
claimant from questioning that such allowance and payment constituted a full and 
final satisfaction of his entire claim. 


Attorney GenerA’s Orrice, 
June 27, 1849. 


Sir: I have considered the case of Charles F. Sibbald, as 
you have submitted it to this office, with much care, and have 
formed the opinion I am about to state. 


By the act of 23d August, 1842, (6 Statutes at Large, 864,) 
the Third Auditor, under the direction of the Attorney Gen- 
eral, was “directed to ascertain the actual damages which 
Charles F. Sibbald had sustained, and would be entitled to 
recover, upon principles of law as applicable to similar cases, 
by reason of the interference of any agent or agents of the 
United States, acting under their authority, with the use, pos- 
session, or enjoyment of his lands,” &c., in East Florida; and 
that the Secretary of the Treasury, after such damages shall 
have been in that way ascertained, “tn case any sum shall be 
found due,” shall pay the same to Sibbald out of any unap- 
propriated money in the treasury. 

On the 12th November, 1842, Mr. Legaré, the then Attorney 
General, instructed the Auditor as to the manner of executing 
the law; and, among other things, advised him that the 
meaning of the words which I have above quoted was, that 
the law was not to be considered as an admission that any- 
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thing was due by the government, but that the claim was to 
be esteemed open for proof, and to be made out upon its 
merits. Under these instructions, the Auditor, after examina- 
tion, reported against the claim altogether. . 

On the 21st September, 1844, Mr. Nelson, the then Attorney 
General, reviewed the report, and concurred with it, except 
as to one item, and as to that directed the Auditor to compute 
the amount due upon it. This was done, and the sum ascer- 
tained to be $27,132 64, and that sum reported to the Secre- 
tary of the Treasury on the Ist November, 1844, as the whole 
amount payable to the claimant. 


Afterwards, and when Mr. Mason became the Attorney 
General, an application was made to him to open the case. 
Bat on the 14th May, 1845, in a letter to Mr. Webster, one of 
the counsel of the claimant, and on the 30th July, 1845, in 
one to the claimant himself, he refused to consider it, upon 
the ground that it had been disposed of by the action of his 
predecessor. Copies of these letters are on file in this office. 

The declaratory resolution of the 10th August, 1846, was 
then passed, and these proceedings had under it: The Secre- 
tary of the Treasury directed the First Comptroller to ex- 
amine the claim; who did so, and made an elaborate report 
upon it on the 20th February, 1847. To this report the coun- 
sel of the claimant replied, with the permission of the Secre- 
tary; and that officer, on the 2d June, 1847, decided upon it, 
reducing some of the allowances made by the Comptroller 
and increasing or making others, and directing the account to 
be made out accordingly and reported to him. This was 
done, and the amount ascertained to be $26,029 70; and on 
the 3d June, 1847, he awarded that to be the sum due, and it 
has been since paid to the claimant or his attorney. 

The subject is now again sought to be revived, upon the 
ground that the law and resolutions referred to have not been 
executed by the late Secretary of the Treasury, and the claims 
recognised by them allowed. It is upon this question you de- 
sire the opinion of this office. I think that the claim is, under 
existing legislation, finally disposed of. 

That the adjudications of the different departments of the 
government upon matters submitted to them are in general 
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to be considered as final, has never been doubted. That mis- 
takes in some matters of fact by a head ofa department may, 
in certain cases and for certain purposes, be reviewed and 
corrected by his successor, is clear; and that claims rejected 
for want of proper evidence may be afterwards allowed upon 
its subsequent discovery, in certain cases, is also clear. But 
neither proposition is universally true. If the decision pro- 
nounced is quast judicial—if the head of a department is by 
law made the judge of the claim, to decide upon its existence 
and its extent, and his decision is erroneous, it is equally con- 
clusive, whether this error be from a misconception of the 
facts or the law. Where mistakes im accounting, or misap- 
plications of his own principles to the facts, or of the facts to 
his principles, shall have occurred, it may, in certain instances, 
when apparent, be corrected. 

But, as a general rule, judicial examination and decision, in 
the exercise of judicial jurisdiction, is conclusive. In my 
opinion, this was the character of the power given to the 
Secretary of the Treasury in this case; and this is the char- 
acter of his adjudication. : 

That he designed his decision to be conclusive, is very man- 
ifest. In the first place, the Comptroller concludes his report 
to the Secretary of the 20th of February, 1847, in this way: 
“It is the interest of all parties, including the claimant him- 
self, and certainly of the government, that this most expensive 
and protracted litigation should now be closed forever by your 
decision; and for this, among other reasons, and because the 
amount above indicated by me may possibly be due in equity 
to the claimant, [ recomend that the above reported amount 
of $15,045 37 be now adjudged to him by you asa full judg- 
ment and decree, and as a final indemnification under the 
aforesaid act and resolution of Congress.” 


In the second place, the Secretary, in his decision—the 
award of the 3d of June, 1847—with the whole case before 
him, and professing to audit and liquidate, under the authori- 
ty of the resolution of the 10th of August, 1846, all the claims 
and demands of the claimant, “upon principles of law and 
equity, and in such manner as to secure to said Sibbald an 
indemnification for the injuries and -damages sustained by 
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him, occasioned by the interference of the agents of the gov- 
ernment with his property and rights,” using the very words 
of the resolution, allowed to Sibbald the sum of twenty-six 
thousand and twenty-nine dollars and seventy cents; and 
added, that that sum, with the amount before awarded under 
the act of August, 1842, “will be full and final satisfaction of 
all claims whatever of the said Sibbald against the United 
States under the said act of August 23, 1842, and the said 
resolution of August 10, 1846, or either or both of them.” 


The amount thus awarded, and as thus awarded, has, as 
before stated, since been received by the claimant or his at- 
torney. In my judgment, this is a final disposition of the 
claim, and to be esteemed, in law, as a full execution of the 
act of Congress and resolution. There is no error apparent 
upon its face of the correctness of this allowance. 


It is in the very language of the resolution, and it professes 
to be the result of an audit and liquidation of all claims what- 
ever due Sibbald under the resolution or the law. It may be 
that the Secretary has misconceived the facts, or misappre- 
hended the law. But he was the judge of both—made so by 
the law and resolution, under which alone the claim can be 
allowed by the department; and his judgment is, in my opin- 
lon, conclusive. 

But if there could be any doubt that such is the effect of 
his decision, standing by itself, and unacted upon by the 
claimant, 1 think his receiving the sum allowed by it estops 
tim from questioning that such allowance is a “ full and final 
satisfaction” of his entire claim. It was given as such, and, 
if received, it is received as such. 

I have the honor to be, very respectfully, sir, your obedient 
Servant, 


REVERDY JOHNSON. 


Hon, Wa. M. Merepitn, 
Secretary of the Treasury. 


Vot. v—9 
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CLAIM OF THE MESSRS. BENSON AGAINST THE NAVY DEPART- 
MENT. 


Under the resolution of Congress of March 3, 1849, respecting the claim of A.G. 
& A. K. Benson, arising out of contracts made with the Navy Department for 
the transportation of naval stores to and upon the Pacific, the Secretary hag as 
well authority to pay as to adjust it. 

The charter-party claim, though not previously made, if arising out of the contracts 
mentioned in the resolution, is embraced by it. 

The amount which may be ascertained to be due is payable out of, and chargeable 
to, the appropriation for the current year for contingent expenses for trangporta- 
tion. 


Attorney GeNneERAL’s Orrice, 
July 3, 1849. 

Sir: The questions of law submitted to me in the case of 
A. G. and A. K. Benson, “arising out of the contracts made 
with the Navy Department for the transportation of naval 
stores in the Pacific,” I have carefully considered. They are 
three. 

1, Whether, under the resolution respecting them of March 
3, 1849, (Session acts, 158,) your authority is to pay as well 
as adjust the claims! 

2. Whether the particular claim made under the charter- 
party, amongst the papers, is embraced by the resolution ? 

3. Whether there is any fund in the department out of 
which whatever sum shall be found due can be paid ? 

‘First. The doubt on this head arises, | suppose, from the 
absence of the word “ pay” in the resolution; but I am clear- 
ly of the opinion that the word used, “settle,” is of equiva- 
lent import, and was so intended. If the purpose had only 
been to authorize the Secretary to audit the claims, it would 
have been answered by empowering him only to adjust or 
ascertain them; but this was not done. He is not only to 
adjust, but to settle. The latter term can only mean to dis- 
charge—to pay—what, upon adjustment, should be found due. 

Second. This question arises, I understand, from the fact, 
that no such claim as this was made upon the department, 
before the resolution was passed, in the applications, from 
time to time, for settlement, by the claimants under the con- 
tracts referred to in the resolution. I think the objection is 
without foundation. The resolution is to be construed by 
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itself If it excludes no claim arising out of the contracts, it 
makes it the duty as well as gives the authority to the Secre- 
tary “to adjust and settle it.” 

It is immaterial whether it had been before asserted or not, 
and what may have influenced the claimants in not asserting 
it. If it grows out of their contracts with the department for 
transportation of naval stores to the Pacific, it is embrac ed, 
and to be adjusted and settled wholly independent of the 
time and manner of making it. 

Third. The difficulty here, I suppose, is in the absence of a 
specific appropriation in the resolution, or elsewhere, for the 
payment of what may be found due. The Fourth Auditor, 
by his letter to the Secretary of June 30, places the objection 
upon this ground. Is it a sound one? I think not. 

In the first place, if I am right in my view of the first 
question, that the resolution of the 3d of March authorizes 
the payment as well as the adjustment of the claims, it must 
he evident that Congress never designed a further application 
to itself. The authority to pay—always equivalent in such 
cases to a direction to pay—would be idle, if Congress knew 
that they had placed no fund under the conrol of the Secre- 
tary with which he could pay. It would not only be a nar- 
row interpretation of the resolution to give it that meaning, 
but an imputation upon the intelligence of the legislature. 
Congress, therefore, must have designed payment by the Sec- 
retary of the amount ascertained, by his adjustment of the 
claims, to be due to the claimants. This being their intent, is 
there no head of appropriation to which it can be charged? 

I think—and in this opinion Ihave no doubt—that it can 
he paid out of, and charged to, the appropriation for naval 
Service for the current year, for, amongst other purposes, 
“contingent expenses that may accrue * * * for freight 
and transportation.” The resolution recognises the claims as 
due upon contracts with the department “for the transporta- 
tion of naval stores.” Whatever doubts may have existed at 
any time as to the validity of the contracts, they are now at 
anend. Congress had the right to sanction them if it thought 
Proper; and this they have clearly done by the resolution. 
The amount, then, they direct to be paid is, in their judgment, 


am 
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due upon legal contracts for naval transportation. It is an 
extremely limited and technical construction that confines 
the power of the department, under such an appropriation, 
to pay only for transportation actually done. If contracted to 
be done, and only not done because of the conduct of the de- 
partment, the claim which the contractors may have upon 
the government is as much “an expense” accruing for, or on 
account of transportation, as if the service was fully per- 
formed. A different construction would not only be narrow, 
but unjust. That the contracts in question were entered into 
Jong since can make no difference. No matter when made, 
what is due for or on account of them is an “expense” for 
“transportation,” and chargeable, as such, to the head of ap- 
propriation referred to. 

Upon the whole, then, my opinion is— 

First. That the Secretary has authority to pay, as well as 
to adjust the claims. 

Second. That the charter-party claim, though not pre- 
viously made, if arising out of the contracts mentioned in the 
resolution, is embraced by it. 

Third. That the amount which may be ascertained to be 
due is payable out of and chargeable to the appropriation for 
the current year, for contingent expenses for transportation. 

I have the honor to be, respectfully, sir, your obedient ser- 
vant, 

REVERDY JOHNSON. 


Hon. Wm. Batuarp Preston, 
Secretary of the Navy. 


INSPECTORS AND WARDEN OF THE WASHINGTON PENITEN- 
TIARY. 


The inspectors of the penitentiary in the District of Columbia have, notwithstand- 
ing the authority conferred on the warden by the act of 251h February, 1831, the 
responsibility and duty of a general superintendence and management of the in- 
stitution ; and it belongs to them to limit the number of subordinate officers and 
servants, and to regulate their salaries. 
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In them, and not in the warden, is vested the authority to appoint the physician 
and chaplain, they not being “ inferior officers’ within the meaning of the law. 


ATTORNEY GENERAL'S Office, 
July 6, 1849. 


Sir: I have considered the questions submitted by you to 
this office, upon the points in controversy between the warden 
of the penitentiary in this District and the inspectors, as sta- 
ted in the letter of the present oflicer to your department of 
the 28th May last. 


Without addressing myself specially to each of the inqui- 
ries, I state generally that, in my opinion, the inspectors had 
authority to pass the resolutions of which the warden com- 
plains, of the 24th of May. 

By the act of the 3d of March, 1829, (4 Stat. at Large, 
365)—an act not referred to in the warden’s letter—the in- 
Spectors are vested by the 4th section with, amongst other 
powers, that of appointing and removing at pleasure “such 
keepers and other inferior oflicers and servants as may be re- 
quired for the service and government of the penitentiary.” 
The preceding section gave the authority to appoint the 
warden to the President. The 13th section made it the duty 
of the inspectors to appoint a physician to the institution. 
And the 14th gave them the power, and made it their duty, 
“to provide for all the convicts the means of religious wor- 
ship and moral instruction,” &c. Under this act, it is clear 
that neither the physician nor the chaplain (the authority to 
appoint the latter being implied in what is just quoted in the 
14th section) was an inferior officer within the meaning of 
these terms, as used in the 4th section. Had they keen, there 
would have been no need of the 13th and 14th sections in the 
particulars referred to. In that case, the power being ex- 
pressly vested in the inspectors to appoint all inferior officers, 
the power to appoint a physician and chaplain would have 
existed. The giving it, therefore, afterwards, by express terms 
or necessary implication, demonstrates that it was not in- 
tended to have been given by the general terms antecedently 
used. Such ollicers, therefore, are not esteemed “inferior” 
ones within the true meaning of the 4th section. 
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The subsequent act of the 25th February, 1831, (same Sfat. 
at Large, 445,) by its 3d section, only, as far as the questions 
before me are concerned, alters the act of 1829 by giving to 
the warden the authority to appoint and remove, at his pleas- 
ure, all “the subordinate officers” of the institution except 
the clerk, and gives to the inspectors the authority to appoint 
and remove him. 


My opinion is, that the terms “subordinate officers, ” in this 
section, are equivalent to those of “inferior officers ” in the 
4th section of the former law; and that they do not, there- 
fore, embrace the offices of physician and chaplain. These 
are left under the provisions of the 13th and 14th sections of 
the act of 1829, and are to be appointed now by the inspec- 
tors. I answer the second question, therefore, in the warden’s 
letter to you, by saying that these two officers are not subor- 
dinate oflicers, within the proper meaning of the third section 
of the act of 1831; and that the authority of the board to ap- 
point and remove them is derived from the 18th and 14th sec- 
tions of the act of 1829. 

Second. I am further of the opinion that, notwithstanding the 
authority devolved upon the warden by the 3d section of the 
act of 1831, the general superintendence of the institution 
vested in the inspectors by the former law is still in them. 
The number of oflicers is not by either act to be fixed by the 
warden. That, as well as the salaries to be paid them, is to 
be ascertained by the inspecters. They are directed, by the 
4th section of the original act, “so to manage the affairs of 
the penitentiary, if it be possible, that the proceeds of the 
labor of the convicts shall pay all the expenses of the peniten- 
tiary, and more.” To do this, the number of officers and their 
pay, when the act does not ascertain them, are necessarily to 
be ascertained by the inspectors; and indeed, by the 5th sec- 
tion of the act, all the officers and servants, other than the 
warden, are to receive such annual or monthly pay as the 
inspectors shall direct. This provision clearly gives them not 
only the right to fix the pay, but from time to time, as they 
may think the exigencies of the institution demand it, to 
change it. That Congress appropriate a specific sum for sal- 
aries in any current year, makes no difference as to the power 
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and duty of the inspectors. They are not to expend it if they 
are of opinion that with such an expenditure “the proceeds 
of the labor of the convicts” will not enable the institution to 
pay all its expenses. This, as far as it “be possible,” it is 
not only the right but the duty of the inspectors to accomp- 
lish, Ifthe number of officers be unnecessarily large, or the 
compensation more than is called for, they should reduce both. 
This is not the same power with which the warden is clothed 
by the 8d section of the act of 1831, of appointing and remov- 
ing all “subordinate officers.” When he does this, the offices 
yet remain. The abolition of the office, when necessary to a 
proper economy, can only be done by the inspectors, under 
their general duty of providing for the economical adminis- 
tration of the institution; and the same observation is ob- 
viously applicable to the fixing, and, from time to time, reduc- 
ing the pay of the officers. This can be accomplished only 
by virtue of the same superintending power of the inspectors. 
The two authorities are altogether distinct ; the one being 
vested in the inspectors, and the other in the warden. I an- 
swer, therefore, the first of the questions propounded to you by 
the warden, by saying that the inspectors, with a view to econ- 
omy, which it is not only their right but their duty to bring 
about, have authority to limit the number of subordinate offi- 
cers, And, for like reasons, J answer his third question by 
Saying that, notwithstanding the appropriation by Congress 
referred to by him, the inspectors have the right, and it is 
their duty, if they think proper economy demands it, to reduce’ 
the pay of the officers. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 


REVERDY JOHNSON. 


Hon. Tuomas Ewine, 
Secretary of the Interior. 





CLAIM OF THE MESSRS. BENSON AGAINST THE NAVY DEPART- 
MENT. 


The amount of six thousand eight hundred and ninety-two dollars allowed by the 
Secretary of the Navy on account of the claim of A. G. & A. K. Benson against 
the Navy Department, may and should be paid from the appropriation for the 
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year ending 30th June, 1850, for contingent expenses that may accrue for freights 
and transportation. 


ATTORNEY GENERAL'S OFFICE, 
July 9, 1849. 


Sir: The question upon which the Fourth Auditor requests 
the opinion of this office, in the case of the claim of Messrs. 
A. G. & A. K. Benson, was examined by me, and intended to 
have been decided in my answer on the 3d instant to the 
third inquiry heretofore propounded to me by you in the same 
case. I] there say, that whatever is allowed “can be paid out 
of, and charged to, the appropriation for naval service for the 
current year, for, amongst other purposes, ‘contingent expenses 
that may accrue for freight and transportation.’” 

J entertain this opinion still, and with a thorough conviction 
that Iam right. It was intended to cover the very point sug- 
gested” by the Fourth Auditor, and I think does. I answer 
his inquiry, therefore, by saying, that the amount you have 
allowed on account of the claim (six thousand eight hundred 
and nine-two dollars) can be, and should be, paid “from the 
appropriation for the year ending 30th June, 1850,” for con- 
tingent expenses that may accrue for freights and transporta- 
tion. 

I have the honor to be, respectfully, sir, your obedient ser- 
vant, 

REVERDY JOHNSON. 


Hon. Wn. Battarp Preston, 
Secretary of the Navy. 


COMPENSATION OF A LIEUTENANT IN THE NAVY. 

A second lieutenant, who was dismissed from the service on the Ist December, 
1€42, and recommissioned on the 20th April, 1843, to take rank from date of 
his origina] appointment, is not entitled to pay during the time he was out of the 
service. 

Pay is never to be ajlowed to officers except whilst they are in service, unless pur- 
euant to some act of Congress providing for the particular case. 


ATTORNEY GENERAL’S OFFICE, 
July 18, 1849. 
Sm: The claim of Second Lieutenant Osman Peters, of the 
revenue service, for arrears of pay from Ist of December, 
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1842, to the 20th of April, 1843, referred by you to this office, 
I have examined. On the day first named he was dismissed 
the service; and on the latter day recommissioned, to take 
rank from the 24th of July, 1839, the date of the original ap- 
pointment, as second lieutenant. 


In a case heretofore before me of a similar claim submitted 
by the Navy Department, I have decided that pay is never 
allowed except whilst the officer is in service, unless there be 
some act of Congress providing for the particular case. The 
reference back to the date of a prior appointment to give 
rank, does not entitle to pay during the time the party was 
actually out of service. It entitles only to rank. In the 
present instance, the officer was appointed by the President 
under the power vested in him by the act of 3d March, 1799. 
(1 Statutes at Large,699.) The pay is fixed, of course, by law, 
and intended to be for service. It is now regulated by the 
act of 2d July, 1836, (5 Statutes at Large, 65;) and was so 
when Lieutenant Peters was dismissed. When the President, 
therefore, reappointed him in April, 1843, he lad no authority 
to pay him except from that time. That, the law said, was 
the beginning of his service, and the date at which it com- 
menced. J am, therefore, of opinion that the claim cannot be 
allowed. 


I have the honor to be, very respectfully, sir, your obedient 
Servant, 


REVERDY JOHNSON. 


Hon. Wa. M. Merepiru, 
Secretary of the Treasury. 


PENSIONS OF DISABLED OFFICERS, SEAMEN, AND MARINES. 


The commissioners of the navy pension fund were authorized and directed to make 
such rules and regulations as should appear to them expedient for the admission 
of persons on the roll of navy pensioners, and for the payment of such pensions; 
end they having provided that pensions are to commence from the time of com- 
pleting the proofs, and the same having been continued since their powers were 
transferred and devolved upon the Secretary of the Navy, the practice should be 
adhered to. 


= = 
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It may be donbtful whether the provisions of the 2d section of the act of the 4th 
February, 1822, though general, are not to be confined to cases of claims for rev- 
olutionary pensions. 

The claim of James Lewis, however, cannot be allowed. 


Atrorney GENERAL'S OFFIe€E, 
July 14, 1849. 


Sir: I have thought of the question you have submitted to 
this office in the case of the pension claim of James Lewis. 
It is whether the provisions of the 2d section of the act of 4th 
February, 1822, though general, are not confined to cases of 
claims for revolutionary pensions. 

J am by no means certain that such is not its true construc- 
tion; and if the claim in this instance depended on that point 
alone, I should hesitate to decide against it. There are objec- 
tions to it, however, upon other grounds, which, in my opin- 
ion, are insuperable. Between the act of 1800 and that of 
1806, Congress passed the act of 26th March, 1804, (2 Stat- 
utes at Large, 298,) entitled “An act in relation to the navy 
pension fund.” The 6th section of that law provides “that 
the commissioners of the navy pension fund be, and they are 
hereby, authorized and directed to make such regulations as 
may to them appear expedient for the admission of persons 
on the rol] of navy pensioners, and for the payment of the 
pensions.” <A case similar to the present has been before 
this office, and the then Attorney General, (Taney,) in decid- 
ing it, was of opinion that this section of the act of 1804 gave 
the commissioners the power to fix, by regulation, the period 
at which the pensions should commence, and the principle by 
which the amount within the limit of the act of 1800 was to 
be graduated. Under the act of 1804, the practice, J under- 
stand, was to date the pension from the completion of the 
proof, and not the beginning of the disability ; thus making 
the rule upon the subject of all pensions the same, by regula- 
tion under the provisions of the act of 1804, and by law under 
the very terms of the act of 10th April, 1806; that is to say, 
dating them from the proof of title, and not from the happen- 
ing of the disability. In the subsequent case of James Coch- 
rane, my immediate predecessor, Mr. Toucey, concurred fully 
in the view taken by Mr. Taney, and said that it rested with 
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the Secretary of the Navy to decide according to the regula- 
tions now in force; or, if no regulations are, then to exercise 
a sound discretion—not an arbitrary one, but a discretion ac- 
cording to the settled course of the department. We also 
says: “If it has been the settled rule of the department to 
decide that the pension shall commence at the time of com- 
pleting the proofs, in conformity with the rule prescribed by 
Congress in the case of those pensioners who were disabled 
by known wounds received in the revolutionary war, it would 
certainly be very difficult for the Secretary, in the exercise of 
a sound discretion, at this late day to dissent from it.” 

I think both of these opinions are sound; and, although it 
may be doubtful whether the section you refer to in the act 
of 1822, though general in its terms, does apply to other than 
revolutionary pensions, I think the claim in the present case 
cannot be allowed. It is ever unsafe to unsettle a fixed and 
established practice in matters of this kind. It might subject 
the government to unlimited demands, and at a period when 
the means of detecting the injustice are lost. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

REVERDY JOHNSON. 

Hon. Tuomas Ewrne, 

Secretary of the Interior. 


PAYMENT OF AMOUNT AWARDED TO HENRY DE LA FRANCIA. 


As the original claimant, Henry de la Francia, was dead at the passage of the sup- 
plementary act of 14th August, 1848, authorizing the Secretary of State to settle 
his claim for advances, &c., and as the claim was assets belonging to his estate, 
the avails of which are to be accounted for as such, the amount awarded should 
be paid only to an administrator duly appointed and authorized to receipt for the 
estate. 

Bat, as jt appears that a competent court has decided Joseph de Ja Francia to be the 
sole distributee entitled to the amount from the administrators, the Secretary is 
advised to take a receipt from him or his attorney also, 


ATToRNEY GENERAL’s OrFice, 
July 17, 1849. 


Sir: In the opinion | gave you, on the 30th May, 1849, as 
to H. de la Francia’s claim, I considerd the act of the 14th 
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August, 1848, supplementary to an act to authorize the Sec- 
retary of State to liquidate certain claims therein mentioned, 
passed the 18th April, 1814, as authorizing you to audit and 
settle the claim of the estate of Henry de la Francia for the 
advances referred toin the supplement. J am of that opinion 
still. It is, however, another question as to what party is en- 
titled to receive the amount which you may ascertain to be 
due. 


The original claimant, when the last act was passed, was 
dead. Joseph de la Francia represents himself to be the sole 
heir and distributee of the estate. That Congress never de- 
signed to give to him, except in his character of representative 
of Henry, the sum which might be found due, I have no 
doubt. Indeed, they could not have done so without leaving 
the United States still responsible for the claim to whoever 
might, as creditors of Henry or otherwise, be legally entitled 
to share in it. It was assets belonging to his estate, and to 
be reccived and accounted for as such. I am of opinion, 
therefore, that you are bound to pay the amount which you 
may award to the administrator of Henry’s estate. But, to 
guard against all hazard, I recommended an administration 
to be taken upon the estate of Henry, and an account passed 
charging the administrator with the claim, and then a final 
account distributing the balance. This has been done, as 
appears by the papers I handed you this morning. By such 
final account, it appears that the court has decided Joseph to 
be the sole distributee, by the administrators paying to him 
the balance of the claim in question, when received. 

I am of opinion that this justifies the payment now of what 
you may decide to be owing on account of the claim. Let 
the administrator of Henry give a receipt for the amount; 
and, by way of caution, take also a receipt from Joseph or 
his duly constituted attorney. 

I have the honor to be, very respectfully, sir, your obedient 


servant, 
REVERDY JOHNSON. 


Hon. Joun M. Crarroy, 
Secretary of State. 
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Se a a SA RE eed ne ee ET 
PAYMENT OF AMOUNT AWARDED TO HENRY DE LA FRANCIA. 


Under the power of attorney executed by Joseph de la Francia to James Bowie, the 
latter had authority to substitute Isaac Thomas in his stead ; but the latter could 
not legally substitute William Cost Johnson in his stead. 

The receipt and acquittance in blank, purporting to have been sicned by said Thomas, 
if authentic, gives authority go to fill it up as to make it a full discharge and ac- 
quittance of all title to the sum awarded to Joseph de la Francia by the Secre- 
tary of State. 


Attorney Genera’s Orrice, 
July 20, 1849. 


Sir: I have considered the two additional questions in the 
case of the claim of the representatives of Henry de la Fran- 
cia submitted to this office by your reference to-day. Time 
does not permit me to state the reasons for my opinion upon 
them. I must content myself with briefly answering them. 

First. 1am of opinion that, under the original power of at- 
torney of Joseph de la Francia of the 10th of February, 
1826, in favor of James Bowie, the latter had an authority to 
substitute in his stead another attorney. This he did, on the 
4th of April, 1812, by the appointment of Isaac Thomas. 
No substitution by him is legal. His power, therefore, in 
favor of William C. Johnson, of 30th May, 1849, is, in my 
Opinion, void. 

Second. But I am clear in thinking that the paper signed 
in blank, purporting to be the act of Thomas, the attorney 
substituted by Bowie, if authentic, gives authority so to fill 
it up as to make it a full discharge and acquittance by Thomas, 
the properly-constituted agent of Joseph de la Francia, of all 
title to the sum awarded by the Secretary of State as due to 
Joseph on account of the claim in the proceedings mentioned . 
in his award. 

Ihave the honor to be, very respectfully, sir, your obedient 
Servant, 


REVERDY JOHNSON. 


Hon. Wa. M. Mereprru, 
Secretury of the Treasury. 
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CLAIM OF THE HEIRS OF THOMAS EWEL. 


Interest as well as the principal of the claim of the heirs of Thomas Ewel for 
commutation for military services may be allowed, as in the case of John M. 
Galt. (See opinion of 27th March, 1849, in Galt's case.) 

Although interest as a general rule will not be paid upon claims against the gov- 
ernment, there are instances in which the government, from considerations of 
policy, allows it. 


ATTORNEY GENERAL’s Orrice, 
July 20, 1849. 
Sir: The point suggested in the case of the claim of the 
heirs of Thomas Ewel, upon which you have desired my 
opinion, I have considered. It is certainly true that, as a re- 
fusal or delay of a debtor sovereign to pay a debt is never to 
be presumed, interest as a general rule is not to be exacted. 
But there are exceptions, and, in my opinion, this claim fur- 
nishes one. Jt is now too late to inquire whether interest 
originally could have been claimed upon commutation of pay. 
The opinion I gave on the 27th of March last, in Galt’s 
case, to which you refer, and under which you have acted, | 
see no reason to question. It is true that, in the claim 
now before me, a judgment has not been obtained against 
Virginia for the amount demanded; but it is clear that she is 
liable for it, and that her courts will so decide. In that event, 
you concede that the United States will be compelled to in- 
demnify Virginia if she pays, or to pay the claimants if they 
then shal] present their claims to the United States. This 
being so—and J think it is beyond all doubt—I am of opinion 
that the interest should be paid as well as the principal, and 
at once. To compel the claimants to incur the expense of a 
- suit against Virginia which can but result in one way, and 
to the delay consequent upon it, whilst it could not possibly 
inure to the benefit of the United States, would be to do 
great and unnecessary injustice. I repeat, therefore, that the 
interest as well as principal of the claim, in my opinion, 
‘should be allowed. : 
I have the honor to be, very respectfully, sir, your obedient 
servant, 


REVERDY JOHNSON. 
Hon. Tuomas Ewrnae, 


Secretary of the Interior. 
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OUTFIT OF PUBLIC MINISTERS. 


A minister to a foreign government ia entitled to an outfit, not exceeding one year’s 
ealary, though he were not in the United States at the time of his appointment. 

The appropriation act of 1849 takes from the President any discretion as to the 
amount, and requires a full outfit to be paid to Mr. Donelson, the claimant in 
this cage. 


Attorney GENERAL’s OFFICE, 
July 20, 1849. 


Sir: The claim made by Mr. Donelson, the minister of the 
United States to the Germanic Confederation, to be allowed a 
full outfit, which you have submitted to this oflice for my 
opinion, I have considered. The question it involves depends, 
first, upon the construction of the proviso to the first section 
of the act of Ist May, 1810, (2 Statutes at Large, 608 ;) and, 
secondly, upon the appropriation for an outfit for the mission 
made by the civil and diplomatic appropriation act of 3d 
March, 1849. 


First. By the act of 1810, the salaries of our foreign min- 
isters were fixed by law. They were not to exceed, for a full 
minister, the rate of nine thousand dollars a year for all per- 
sonal services and expenses, and four thousand five hundred 
dollars of chargés d’affaires, &c. But the act contained this 
Proviso: “It may be lawful for the President of the United 
States to allow to a minister plenipotentiary or chargé d’af. 
faires, in going from the United States to any foreign country, 
an outfit which shall in no case exceed one year’s full salary 
of such minister or chargé d'affaires.” Under this authority, 
it is clear that the President may, in cases embraced by it, 
allow, within the prescribed limits, an outfit, in addition to 
Salary. But the doubt suggested in the present instance is, 
whether it does embrace such a case as that of Mr. Donelson; 
and this rests upon the meaning of the terms in the proviso, 
“going from the United States to any foreign country.” It is 
said that these words are to be literally construed; and that, 
as Mr. Donelson, when appointed to his present mission, was 
hot in the United States, but in a foreign country, and has 
gone or is going to the government to which he is accredited, 
not from the United States, but from some other foreign coun- 
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try to the foreign government to which he is accredited, he 
cannot be allowed an outfit under the authority of this pro- 
viso. Jam of a different opinion. Sucha restricted construc- 
tion of the proviso is, in judgment, altogether too narrow, and 
is neither demanded by the terms used nor by the object de- 
signed by Congress. The words are capable of this meaning: 
that a minister, &c., of the United States at a foreign govern- 
ment is to be considered as a minister coming from the United 
States to such government, wholly irrespective of the particu- 
lar place at which he was when appointed, and from which 
he may, when appointed, actually proceed to such govern- 
ment. He is, therefore, as much to be considered as going 
from the United States to his destination as if he had actually 
so gone direct. 

I find, too, that this construction has been practically and 
uniformly given to the act. 

Mr. Gallatin was, in 1815, allowed a full outfit of $9,000 as 
minister to Great Britain. About the same year, then being 
abroad, he was paid a half outfit for negotiating a treaty of 
commerce; and in 1816, being still abroad, a full outfit of 
$9,000 as minister to France. 

Mr. Christopher Hughes was allowed a full outfit, as chargé 
@affaires to Sweden, of $4,500, in 1816. In 1818, the then 
minister to the same court, Mr. Russel, having returned, and 
Mr. Hughes being left as chargé d’affaires, he was allowed a 
like full outfit; in 1825, a half outfit on a special mission to 
Denmark; the same year, a full outfit on a mission to the 
Netherlands; in 1830, a like outfit on being transferred to 
Sweden; and again, in 1842, a like outfit on his transfer to 
the Hague. 

At all these several missions, except the first, Mr. Hughes 
was in Europe when the appointments were conferred, and 
proceeded direct to his respective destinations. J] cannot 
learn that the propriety of these allowances was at any time 
questioned, and yet they were all illegal if the objection in 
the case before me is well founded. The President, when 
they were made, had no power to make them, except under 
the proviso to the act of 1810. His antccedent authority 

over the subject of outtits, whatever it may have been, was 
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clearly qualified by that proviso. If, therefore, actually going 
from the United States, upon the mission, was necessary to 
the allowance of an outfit, it was illegally granted in each of 
the instances referred to. 

Not only were these outfits never called into doubt, but in 
a similar instance not referred to—that of Mr. J. Q. Adams, 
who, on being transferred from one mission in Europe to 
another, and allowed a full outfit, had his right to it ques- 
tioned, not upon that, but upon an entirely different ground, 
perfectly consistent with his title to it in other respects. The 
question of his right was referred to this office,and an opinion 
given upon it by one of my predecessors, Mr. Wirt, on the 
Sth June, 1822. (Vide Opinions of the Attorneys General.) 
Upon referring to that opinion, it will be seen that the present 
objection was not even alluded to, and yet, if sound, it was 
conclusive; for, when appointed and allowed outfit, Mr. 
Adams was in Europe, and departed directly for his destina- 
tion. He, of course, did not actually go “from the United 
States to any foreign country.” Mr. Wirt, and the then Ex- 
ecutive, evidently gave no such literal interpretation to the 
proviso, It is obvious, too, I think, that the practical con- 
struction of the power is in accordance with its manifest ob- 
ject. As Mr. Wirt correctly says in the opinion cited, such 
an allowance is made “on the express ground of its being 
hecessary to the additional expenses which he must encounter 
in his new mission.” 

Such expense may be more or less, according to circum- 
stances. But that it will, to some extent, occur, is inevitable. 
To enable the minister to meet it, is the purpose of allowing 
the outfit, and whether he goes from home or abroad; and as 
the expense of the mission, whether an original or a new mis- 
sion, is necessary, it is proper that the outfit be granted. 

Second. What is the effect upon the question of the appro- 
priation in the act of 18497? 

Being of opinion that there is nothing in the act of 1810 
against its being allowed, it is unnecessary to inquire whether 
the fact of the appropriation would of itself, if the act of 
1810 did not authorize an allowance of outfit, give title to it. 
The only effect of that appropriation, in my opinion, is, that 

Vou. v—-10 
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it takes from the President the discretion as to the amount of 
outfit he may allow under the act of 1810. It shows, I think, 
that Congress have themselves fixed a full outfit as the 
proper one; and that, I think, is conclusive upon the Execu- 
tive. 

Upon the whole, then, I am clearly of the opinion that the 
claim made by Mr. Donelson is valid, and should be allowed. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

REVERDY JOHNSON. 
Hon. Joun M. Crayton, 
Secretary of State. 





LIABILITY OF PRIZE AGENTS. 


The act abolishing the office of prize agent, and requiring all incumbents thereof to 
deposite all moneys in their hands in the treasury of the United States, divested 
prize courts of all powers to distribute prize-moneys, and relieved the agents of 
all responsibility to comply with their orders directing distribution made subse- 
quent to the passage of the law. 

The order of the district court for the eastern district of Louisiana is not obligatory 
upon Robert S. Rogers, as prize agent. It is a nullity, and he will incur no re- 
sponsibility under it to captors by paying money in his hands into the treasary. 


ATTORNEY GENERAL'S OFFICE, 
July 24, 1849. 

Sir: The question you have submitted to me in the case of 
Robert S. Rogers, in whose hands are certain prize funds, I 
have considered. They were received by him as prize agent, 
and were held by him in that capacity at the time of the pas- 
sage of the naval appropriation act of March 3, 1849, and 
are Still so held. 

By the 8th section of that act (Session acts, p 79) it 18 pro- 
vided that “all money now in the hands of prize agents shall 
also be deposited in the treasury to be distributed as now pro- 
vided by law. Such part thereof as may belong to the offi- 
cers and crews of the vessels of the navy shall be paid to 
them under the direction of the Secretary of the Navy, and 
the law authorizing the appointment of prize agents is hereby 
repealed.” The antecedent part of the section directs that 
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the net proceeds of all prize-money arising from captures by 
the navy, and received by the marshal who shall sell the cap 
tured property, shall be deposited by him in the treasury 
Within sixty days from the date of the sale. 

By these two provisions, Congress intended to have paid 
into the treasury the proceeds of all prizes; and, as far as re- 
lated to the shares belonging to the officers and men, (the 
captors,) that the same should be distributed under the direc- 
tion of the Secretary of the Navy. The object clearly was, 
the more effectual protection of the interests of the govern- 
ment and of the captors, both more or less liable to suffer 
under the prior mode of disposing of prize funds, and espe- 
cially the captors. As to the distribution of the funds belong- 
ing to the latter, the design was to vest exclusive jurisdiction 
in the Secretary, and to do so at once from the date of the 
law. Prize agents, therefore, then, having such funds in pos- 
session, were to deposite them in the treasury; and, in future 
cases, the funds were to go there direct from the marshal, 
without finding their way into the hands of such agents at 
all. To accomplish this object the more effectually, the office 
of prize agent was abolished by the express repeal of the 
law authorizing it. Notwithstanding this change, however, 
the jurisdiction over prize causes was not taken from the 
prize courts. This remained. Whether prize or not, and the 
mode and manner of disposing of the property as prize, are 
still all matters for the court’s decision. Under their decree 
the marshal sells; but, that being done, the act of 1849 then 
applies and arrests the further action of the court. He then 
instantly comes under the terms of the section referred to, 
and is hound to pay the net proceeds of sale into the treas- 
ury, and not into the registry of the court. This operated in 


that particular as a repeal of the act of April 16, 1816, 


(1 Statutes at Large, 287 ;) and, for a like reason, the direc- 
tion in the act of 1849, that the then agents should also pay 
into the treasury the funds in their hands, operated a repeal 
of another part of the act of 1816, which gave the distribu- 
tion of the fund to the courts. 

The amount in the hands of Rogers, it is supposed, he is 
under no obligation to pay, under the act of 1849, into the 
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treasury ; and, indeed, that he cannot do so without personal 
responsibility, because the prize court, under whose decree 
the fund was made, by its order in the same case of March 
24, 1849, adjudged him, as prize agent, to pay it to Charles T. 
Steuart as special attorney of the parties entitled to it. This 
order, it is objected, is binding on Rogers, and will continue 
so, until annulled by the court passing it, or reversed on ap- 
peal. I am of a different opinion. The act of 1849, in my 
judgment, entirely divested the prize court of all power to 
distribute the fund. In that regard, its jurisdiction then to- 
tally failed; and its order, in its assumed exercise, was as 
absolutely null as if jurisdiction on the subject had never ex- 
isted. The order of the court presents, therefore, not the case 
of an erroneous judgment, (good as long as it stands,) but of 
one void for want of power over the subject. Upon every 
principle such a judgment is a nullity, no matter how it may 
present itself—whether on an appeal, or collaterally. 

I answer your inquiry, therefore, by saying that the order 
or decree of the district court of the United States for the 
eastern district of Louisiana, against Rogers, of the 24th of 
March last, is not obligatory upon him, but a nullity; and that 
he can incur no responsibility under it to the officers and men 
represented by Steuart, by his paying under an order of the 
department, passed in pursuance of the act of March 3, 1849, 
the amount in his hands into the treasury. 

Nor do I doubt that the court would rescind the order of 
the 24th of March, passed certainly without notice of the act 
of 1849, if the fact were brought before it. 

I have the honor to be, respectfully, sir, your obedient ser- 
vant, 

REVERDY JOHNSON. 

Hon. Wsuu1am Bauiarp Preston, 

Secretary of the Navy. 





RIGHT OF THE “ NATIONAL ERA” TO CERTAIN PUBLIC PRINTING. 


The act of 3d March, 18-45, concerning the advertising which the heads of depart- 
ments and bureaus are requited to do, doe not entitle the National Era,a weekly 
Newspaper, to any part of the printing. 
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The clause permitting a third paper to be selected, requires that the publications 
therein shall be made equal to the others as to frequency. 

The three daily papers published in Washington having been selected for the pur- 
pose, the law has been fully complied with, and the claim of the proprietor of the 
Nationa) Era canuot be sustained. 


Attorney GENERAL’s Office, 
July 25, 1849. 

Sir: By the 12th section of the naval appropriation act of 
the 3d of March, 1845, (5 Statutes at Large, 795,) it is enacted, 
“that all the advertising which the heads of departments or 
bureaus are directed by law to make, shall be made by pub- 
lication in the two newspapers in the city of Washington 
having the largest permanent subscription, and, at the dis- 
cretion of the Executive, in any third paper that may be pub- 
lished in the said city,” with this proviso: “That the same 
publications shall be made in each of said papers equally as 
to frequency.” 


The proprietor of the National Era, a weekly paper of the 
city, and having, as is alleged, “the largest permanent sub- 
scription” of any other paper in the city, claims to be entitled 
under this law to the advertising referred to; and upon the 
validity of the claim you have desired the opinion of this of- 
fice. There are three daily papers here now in the possession 
of the printing—two of them by the orders of the departments 
or heads of bureaus, and the other by the direction of the 
Executive. This has been done under what has been thought 
to be the true construction of the section in question. Is that 
construction the right one? I think it is. It was the pur- 
pose of the law that the advertising—the whole of 1t—should 
be limited to three papers. The reason is an obvious one: 
It served to direct contractors to a certain source of informa- 
tion for all the proposals the government might from time to 
time make. They were not to search the columns of all the 
papers that might be published in the city. There being cer- 
tain ones selected, that fact was to notify them that in their 
columns alone was the knowledge they needed or required. 
To effect this object, it is obvious, in my judgment, that all 
the advertising must be given to the same papers. Whether 
by law, or in the exercise of official discretion, the notices 
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are to appear some daily, some semi-weekly, some tri-weekly 
some weekly, and some not as often, is immaterial. The same 
three papers selected under the law are to publish the whole, 
and for the reason I have stated. This act does not in any 
way change the character and frequency of the advertising 
to which it relates. That is left where it was before. It 
only prescribes the rule by which the publishing papers are 
to be selected. Now, by law, some advertisements are di- 
rected to be published oftener than once a week—others not 
as often; and others, in that respect, are subject to the dis- 
cretion of the departments or bureaus, This being the case, 
can a weekly paper of the city be given the printing? If it 
cap, it is obvious that the proviso to the section cannot be 
complied with? It is perfectly immaterial what particalar 
reason may have induced Congress to adopt the proviso. It 
might have been, and probably was, to secure this patronage 
equally to the two then leading political papers of the city, 
by putting it out of the power of the departments or bureaus 
to distribute it unequally, by publishing ottener in the one 
than inthe other. Itis certain that equality was aimed at. If 
the claim before me is maintained, and it be clear, as I think 
it is, that the purpose was the selection of the same papers to 
do all the printing, is it not manifest that the proviso will be 
disregarded? The advertisements to be made oftener than 
once a week cannot appear in that way in a weekly paper at 
all; and if they do appear in it but once a weck, as they 
must, if they appear at all, and papers of a daily publication 
are also selected, in which they appear according to their 
direction, then, as between the papers, the “ publications” are 
not “made in each equally as to frequency.” This would, of 
course, be in direct conflict with the very terms of the pro- 
yiso. 
I am, therefore, of the opinion that the claim of the proprie- 
tor of the National Era cannot be sustained. 
] have the honor to be, very respectfully, sir, your obedient 
servant, 


REVERDY JOHNSON. 


Hon. Mr. Cotuamer, 
Postmaster General. 
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CLAIM FOR BOUNTY LANDS UNDER ACT OF 1847. 


A soldier who enlisted into the army in 1846, for the term of five years, and served 
until April, 1849, when, in consequence of the reduction of the army after the 
termination of the war with Mexico, he was honorably discharged, against his 
own wishes, is entitled to the bounty land provided by the 9th section of the act 
af the 4th February, 1847. 

The 9th section of that act embraces those of the regular army enlisted for twelve 
months or for a longer period ; volunteers regularly mustered into a volunteer 
company, who served during the war, and have been honorably discharged ; 
those killed, or who died of wounds received or by sickness incurred in the course 
of their service; and those who were discharged before the expiration of their 
term of service, in consequence of wounds received or sickness incurred in the 
course of their service. 

Arrorney GENERAL’s Orrice, 


July 27, 1849. 


Siz: The claim of John Hasson, late a surgeon in the gen- 
eral recruiting service, to the benefit of the bounty land pro- 
vided by the 9th section of the act of the 4th February, 1847, 
(Session acts, p. 14,) submitted by you to this office, I have 
carefully considered. 

It rests altogether upon what is the proper construction of 
that section. The facts are these: The claimant was en- 
listed on the 29th January, 1846, and on the 14th April, 1849, 
honorably discharged. The discharge was made against his 
wish, and in consequence of the reduction of the army after 
the termination of the Mexican war. Thetermof his enlist- 
ment was five years. 

The Pension Office thinks the claim unfounded, and has so 
decided. Its interpretation of the section is, that it embraces 
only those who served out their full term, or were prevented 
in consequence of wounds, disabilities, or death. 

I construe it differently. In my opinion it embraces three 
classes : 

Ist. Those of the regular army enlisted for twelve months 
or for a longer period ; volunteers regularly mustered into a 
volunteer company, “ who have served, or may serve, during” 
the war with Mexico, and are then, at the end of the war, hon- 
orably discharged. 

2d. Those killed, or dying of wounds received or sickness 
incurred, “in the course of such service.” 
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SS 

3d. Those who are discharged before the expiration of their 
term of service, “in consequence of wounds received or sick- 
ness incurred in the course of such service.” 


The first class need only to serve during the war, and to be 
honorably discharged at its termination, to entitle them to 
bounty. It is not necessary to show service in the army for 
the whole period of the enlistment. The second: death from 
wounds or sickness received or incurred during service in the 
war, and not during the term of enlistment, when that extends 
beyond the close of the war. Third: those who by reason of 
wounds or sickness occurring in the war, are discharged before 
the close of the war. 


The view taken by the Pension Office, that the express pro- 
vision for this latter class shows that the terms “and who 
shall receive an honorable discharge,” applicable to the first 
class, were not meant to embrace any other such discharge 
than one granted after the full period of enlistment had been 
served out. 

This construction evidently renders it necessary to add to 
that part of the section these words: “at the expiration of 
his term of service.” The terms actually used neither imply 
nor justify such an addition. They are, in themselves, per- 
fectly clear. A non-commissioned officer, &c., enlisted in the 
regular army, or such a volunteer as is described mustering 
in a volunteer company, and serving during the war, not dur- 
ing the perzod of enlistment, and then honorably discharged, 
is to receive the bounty. The words necessary to be super- 
added by the construction in question manifestly changes the 
entire sense of the language used ; nor is such an interpreta- 
tion called for by the object of the provision. That evidently 
was to hold out an incentive to faithful and gallant service 
during the war. It did not look to service during a state of 
peace. The increased peril of a war service, and the increased 
occasion it furnished for skill and daring, gave rise to the 
bounty. This being so, it would seem strange that the soldier 
who so served during the very exigency, and that ceasing, 
was honorably discharged, should not be entitled to the very 
benefit designed to meet it. The express provision for the 
third class, upon which the other view rests, is susceptible, f 
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think, of a meaning perfectly consistent with the one J gave 
to the provision for the first clsss. It is this: That it includes 
those who are discharged before the end of the war, and the 
termination of the enlistment, in consequence of wounds or 
sickness happening during the war. 

In my opinion, the words “in course of such service,” ap- 
plying to the second and third classes, are equivalent with the 
words applicable to the first class, “who has served, or may 
serve, during the present war.” The service meant is not a 
service commensurate with the term of enlistment, but with 
the continuance of the war, wholly irrespective of the term of 
enlistment. The words relied upon by the Pension Office for 
its decision, in my opinion, therefore, mean this: A discharge 
during the war, prior to the expiration of enlistment, in conse- 
quence of wounds or sickness occurring during the war. So 
far from qualifying, by limiting, the antecedent provision for 
the first class, they embrace another which would not have 
been otherwise provided for. Under the first, an honorable 
discharge at the end of the war isrequired. Under this, a dis- 
charge during the war, and before its end, in consequence of 
wounds, &c., is sufficient. 

But there is another ground, in my judgment, sufficient to 
sustain the claim. The objection is not that the claimant 
did not serve during the war, and was not afterwards hon- 
orably discharged, but that he did not serve out his term of 
enlistment. The enlistment being on the 29th of January, 
1846, was, under the law as it then stood, for a term of five 
years. But the act of the 13th May, 1846, (Sesszon acts, p. 16,) 
authorized the President to increase the army by increasing 
each company to one hundred privates, and the enlistments 
to be made for the purpose are to “be for the term of five 
years and no longer, unless sooner disbanded by the President.” 
The increase was to be made when the President thought 
“the exigencies of the public service” required it, and he was 
to reduce it when such exigencies ceased. 

Under this power, when the war ended, the reduction was 
made; and in making it, as he clearly had the right to do, he 
caused to be discharged some of those who were enlisted be- 
fore May, 1846, as well as some who were afterwards en- 
listed. The claimant was among the former. The power to 
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reduce was thought to be (and I| think properly) independent 
of the character of the enlistment. The effect clearly was, 
to place those enlisted prior to the act of 1846 and those en- 
listed under that act upon the same footing as those enlisted 
after, as far as a discharge before the expiration of the term of 
enlistment was concerned. The consequence of this clearly 
was, to make the enlistment of both classes to be for five 
years, “unless sooner disbanded by the President.” The latter 
qualification was, by the act of 1846, made as much a part 
of the antecedent enlistment as of those it authorized. This 
being the case, it is, in my opinion, perfectly clear that the 
present claimant, having been discharged under the reduction 
provided for by that act, and such discharge having been an 
honorable one, is entitled to the benefit of the act of 1847, 
even conceding the view of the Pension Office to be right, 
that the terms “and who shall receive an honorable dis- 
charge,” found in the first part of the 9th section of the aot, 
mean only a discharge at the end of the enlisted term, if he 
was so discharged. His term of service after the act of 1846 
was five years, unless sooner disbanded by the President. If 
so disbanded, that was the expiration of his term of enlist- 
ment. But, in addition to all this, unless the words of the 
law admitted of no other meaning, would it be just to Con- 
gress to give them that interpretation? The nation was then 
at war, and the purpose was, because of the war, to encourage 
enlistments and good conduct inthe army. This is done by 
the incentive of the promised bounty. The soldier is told: 
enlist, serve during the war, and be honorably discharged, 
and the bounty is yours. The pledge of the public faith is 
apparantly complete. Now, if the construction of the Pen- 
sion Office is the sound one, is it not clear that this pledge is 
but a false and deceitful instead of a fair one? Service, says 
the office, during the entire term of enlistment, is necessary, 
unless a prior discharge is caused by wounds or sickness. 
Before the term expires, then, (which may well happen, and 
in the present instance did happen,) Congress may direct or 
authorize the disbanding the army. Is it possible, in that 
event, the soldier having fully complied up to his discharge 
with his part of the engagement, and been prevented against 
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his will and by the act of the government from complying 
throughout, that he is not to be entitled to demand compliance 
on the part of the government? Every principle of justice 
and fair dealing is on the side of such a demand, and it can- 
not be that Congress designed to deny it. Upon the whole, 
then, I am of opinion that the claim of Hasson should be al- 
lowed. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

REVERDY JOHNSON. 

Hon. Tuomas Ewine, | 

Secretary of the Interzor. 


lo 


PROCEEDS OF SALES OF PUBLIC LOTS IN WASHINGTON. 


The act of 1820 pledged the proceeds of sales of public lots in the city of Wash- 
ington to the payment of certain expenses to be incurred by the corporation in 
the making of certain improvements ; wherefore, the funde in the treasury de- 
rived from that source should be applied to reimburse certain advances made by 
the corporation, notwithstanding the act of May 17, 1848. 

It cannot be reasonably supposed to have been the intention of Congress to have 
made a different disposition of the fund, upon the faith of which improvements 
had been made. 


ATTORNEY GENERAL’s Orrice, 
September 6, 1849. 


Sin: Ihave considered the question submitted to me by 
your letter of the 5th instant, in relation to the application of 
the fund now in the treasury from the sales of public lots in 
the city of Washington to refund advances made by the cor- 
Poration for certain improvements made prior to the act of 
May 17, 1848, amending the charter. I am clear in the opin- 
ion that the fund may be so applied. The twelfth section of 
the act of 1848 in nowise affects the fifteenth section of the 
original act of May 15, 1820. By the law of 1820, the pro- 
ceeds of all the public lots sold were to be applied to make 
good such expenses as have been incurred by the city in the 
cases like that before me. Congress could not with propriety 
afterwards, and when the expenditure was made on the faith 

of such provision, have made a different disposition of the 
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fund; and I am quite certain that they did not intend it by 
the act of 1848 above referred to. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 
REVERDY JOHNSON. 
Hon. Tuomas Ewine, 

Secretary of the Interior. 


ACCOUNTS FOR EXTRA COMPENSATION TO VOLUNTEERS IN 
THE WAR WITH MEXICO. 


The accounts of disbursing officers for extra compensation paid under the order of 
Major General Scott of May 3, 1847, to certain volunteers in the war with Mexico, 
should be allowed, provided the disbursements shall be adjudged to have been 
necessary and proper, and there is a sufficient amount of the contribution fund to 
meet them. 


Arrorney GENERAL'S Office, 
September 15, 1849. 


Sir: The question submitted by you to this office as to the 
authority to allow “certain payments made to persons in pub- 
lic employment at rates exceeding the compensation fixed by 
law,” I have considered. 

These payments were made to volunteers during the Mexi- 
can war by virtue of the following order of Major General 
Scott, dated headquarters of the army, Jalapa, May 3, 1847: 

“The volunteers whose term of service has nearly expired, 
and who had reported themselves to Captain B. Allen, assist- 
ant quartermaster, for employment in the quartermaster’s 
department, will be borne on the rolls of their respective 
companies as on furlough during the period of their employ- 
ment; and the quartermasters are authorized to pay them 
the rate of compensation allowed to citizens engaged in the 
like service, less their current pay.” 

The objection to these disbursements is, that they are sup- 
posed to be prohibited by the 2d section of the act of the 23d 
August, 1842, which provides “that no officer in any branch 
of the public service, or any other person whose salary, pay, 
or emoluments is or are fixed by law or regulations, shall re- 
ceive any additional pay, extra allowance, or compensation, 

in any form whatever, for the disbursement of public money, 
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or for any other service or duty whatsoever, unless the same 
shall be authorized by law, and the appropriation therefor 
explicitly set forth that it is for such additional pay, extra 
allowance, or compensation.” (5 Stat. at Large, 510.) The 
meaning of this section, considered by itself, is perfectly plain. 
A practice had grown up in the government of allowing extra 
compensation for real or pretended extra services rendered 
by its officers and agents, inconsistent with the power and 
daty of Congress in relation to the appropriation of the public 
money. They therefore inhibited all such compensation, ex- 
cept where the law authorized it, and an appropriation was 
in terms made to meet it. The design was to keep the whole 
subject, where it should be, under legislative control. Upon 
the occurrence, however, of the Mexican war, as far as the 
forces of the United States were concerned who were en- 
gaged in it, a state of things occurred which seemed to call 
for a more extended executive discretion, and to rendera 
modification of the act of 1842 necessary. The army had 
been engaged in the enemy’s country, and directed to exact 
military contributions. Assistance, beyond its own means in 
labor and service, extra to that which its particular duty in- 
volved, was not to be, or had not been, obtained. The officers 
had been exclusively thrown upon their own resources for all 
the wants of the service. To make these effectual, they had 
used the contribution fund; and this was clearly known to 
Congress when they passed the act of the 3d March, 1849. 
(Session acts, p. 125.) By the first section of that act, the 
prior law was modified in this—that it sanctioned payments 
made out of the fund for “objects not usually embraced 
among those for which appropriations are made from that 
branch of the service to which the officer belongs,” when the 
Secretary of War shall certify “that the amount expended 
was properly disbursed, and for the public service; and in 
case of an officer of the navy, on a like certificate of the Sec- 
retary of the Navy.” This was to substitute the heads of 
these two departments for Congress, as far as these expendi- 
tures were concerned. The latter evidently deemed it a 
proper subject for executive discretion, and so made it. They 
dispensed with the necessity of legislative designation of the 
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objects of expenditure; and this because, from the condition 
and location of the army, it had been impnssible to anticipate 
and provide for all that might be needed. This provision 
simply did away with the necessity of prior legislative speci- 
fication of objects of expenditure. But the 4th section of the 
act goes further. That provides, “that when accounts are 
rendered for expenditures, under the approval and sanction of 
the proper officers, and which may appear to have been proper 
and necessary, but cannot be settled for the want of appro- 
priations applicable to the objects to which they relate, the 
same may be paid out of the contribution fund, on the ap- 
proval of the head of the department having charge of that 
branch of business to which the expenditure appertains.” 

By this clause, the want of appropriation for the expendi- 
ture is dispensed with, or rather supplied. The only things 
required ure, that the expenditure shall have been made “un- 
der the approval and sanction of the proper officers,” and 
shall, in the judgment of the head of the proper department, 
be esteemed to have been “proper and necessary,” and that 
there be a sufficient amount of the contribution fund in the 
treasury to meet it. . 

Under this provision, I have no doubt that, if the expendi- 
tures in question are approved by you, and there is of the 
fund referred to a sum adequate, they should be allowed. 

The act of 1842 requires only an appropriation for the ad- 
ditional pay, &c., before it is to be allowed—a requisition in 
terms rendered unnecessary by the act of 1849. A different 
interpretation of the latter law would, in my opinion, defeat 
its true and only object—the protection of the disbursing 
officers, who had expended for the necessary public service 
moneys in their hands, without a specific appropriation, and 
under circumstances of peculiar emergency, which could not 
well have been, and were not, foreseen by Congress. I am 
clearly of opinion, therefore, that the act of 1849 was in- 
tended to sanction and provide for such expenditures. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 


REVERDY JOHNSON. 
Hon. Georce W. Crawrorp, 
Secretary of War. 
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MARINE CORPS SERVING IN THE WAR WITH MEXICO ENTITLED 
TO BOUNTY LAND. 


The entire portion of the marine corps, whether they served on ship-board or land, 
on the Mexican coast or in the interior, in the Mexican war, are to be considered, 
within the true meaning of the resolation of the 10th of August, 1848, as hav- 
ing “ served with the army in the war with Mexico,” and entitled to the bounty 
land and other remuneration which that resolution provides. 

But in awading it to such of the corps as may have received prize-money, such 
money should be carried, in the account, to the credit of the government; or, 
when not received, should be released. 


Arrorney GENERAL'S OFFIce, 
September 17, 1849. 


Sm: I have considered the question submitted by you to 
this office, as to what is the proper construction of the joint 
resolution of the 10th of August, 1848, (Sesszon acts, p. 225,) 
making certain provision for the officers, &c., of the marine 
corps “who have served with the army in the war with 
Mexico.” 

Two battalions of the corps, under the separate commands 
of Lieutenant Colonel Watson and Major Harris, were, as 
you inform me, “detached from the navy, and transferred pro 
tempore to the army,” to serve with it, under Major General 
Scott’s command, in the war. That these are entitled to the 
benefit of the resolution, is considered by you, and properly, 
“as clear and indisputable ;” but the doubt is, whether any 
other part of the corps is entitled. Upon this point, my opin- 
ion is decisive. With all proper deference to the judgment of 
your predecessor in the department, who, as I understand, 
gave the resolution that limited construction upon which as 
yet it has been executed, my opinion is that such construction 
is neither consistent with its spirit nor language. The inter- 
pretation I give to it is, that all the officers, non-commissioned 
officers, privates, and musicians of the corps who belonged to 
the vessels of the United States despatched to the Mexican 
coast, to aid in subduing the cities and ports of the enemy, 
and conquering the country, and who were there for the pur- 
pose, are equally embraced by the resolution with the partic- 
ular detachments under Lieutenant Colonel Watson and Ma- 
jor Harris. 
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All that is necessary to bring any portion of the corps with- 
in the scope of the provision is, that they should have “served 
with the army in the war with Mexico.” Whether such ser- 
vice was on the land, or on the water, if it were rendered in 
connexion or association with the army, and to effect a com- 
mon end—victory over, and conquest of, the enemy—it was 
serving “with the army in the war.” The resolution pre- 
scribes no particular theatre of service. It is couched in 
general terms. Neither land nor ocean is, in any way, in 
words, referred to. It is service generally, anywhere, and in 
any mode, during the war, in union with the army, that is 
intended to be provided for. Looking, therefore, only to the 
language of the resolution, as far as ] have referred to it, lam 
clear that the limited view heretofore taken is erroneous. 
But if we consider the nature of the war, and the term of 
the proviso to the resolution, the error is, I think, yet more 
apparent. 

First. The nature of the war. 

It had been one of invasion. The reduction of towns and 
cities upon the coast, and penetrating, possessing, and con- 
quering the interior of the enemy’s country, had been part of 
the struggle. Mere naval conflicts had not, from the very 
character of the contest, occurred, nor could have been anti- 
cipated. That part of the public force—the naval marine— 
had been put in requisition principally to assist in the objects 
of the invasion. Its operations were, in all cases, auxiliary 
to the operations of the army; in other words, the service it 
rendered was service “ with the army in the war.” 

It did nothing upon its own peculiar element. No part of 
its action had been entirely independent of the army. All 
the aid it had afforded was in connexion with the army, and 
the better to enable the army to make the invasion effectual. 
This, as far as the particular corps referred to in the resolu- 
tion are concerned, was accomplished by special detachments— 
such as Lieutenant Colonel Watson’s and Major Harris’s; by 
service on land on the part of others—sometimes for a longer, 
sometimes for a shorter period; and by all on board the ves- 
sels of the United States; liable at all times to be sent ashore, 
and always serving (though on board, for the reasons hereto- 
fore suggested) in aid of, and with the army in the war. 
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The very character of the war, then, in my opinion, de- 
monstrates that the whole of the corps engaged in it, whether 
on the coast or on the land, “served with the army in the 
war.” But if this is not already obvious, the proviso to the 
resolution makes it so. That says that “this remuneration 
(that given by the resolution) shall be in lieu of prize-money 
and all other extra allowances.” Whence the necessity of this 
qualification, if the construction I am resisting is a sound 
one—that Watson’s and [arris’s commands alone were inclu- 
ded in the resolution? Their particular service having been 
altogether on the land, and under the actual command of 
Major General Scott—they forming, in fact, no part of the 
naval marine during the war—could not have had title to 
prize-money. That could only have been earned by such 
portion of the corps as, during the war, were on board, or be- 
longed to, the capturing vessels of the United States. 

It would, therefore, have been not only idle, but absurd, to 
have substituted, as to them, the compensation given by the 
resolution for that of prize-money. They had no title to the 
latter ; and, from the very nature of their service during the 
war, could not have acquired a title. 

But the resolution assumes that there may be prize-money 
due the corps, for whom it provides, by stipulating that what 
it does so provide shall be in lieu of such prize-money. Con- 
gress, therefore, intended, by the body of the resolution, to 
embrace all the corps serving “with the army in the war,” 
whether such service was had on ship-board or on land; and, 
in order to place all upon an equal footing, provided that 
what it gave, in addition to ordinary pay, as “ bounty land 
and other remuneration,” should be in lieu of prize-money 
when any part of the corps had earned that. The object was 
to place all on the same Jevel—to give no advantage to one 
part over any other part of the corps serving with the army 
inthe war; and as they designed to embrace the whole por- 
tion of the corps so serving—those whose service on board 
ship might have given right to prize-money, as well as those 
Who, serving on land, could not have acquired it—they in- 
serted the proviso. It is impossible, I think, to doubt that the 
only conceivable reason for the proviso is, that the resolution 
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embraced service by the corps on ship-board, as well as on 
Jand. 

T answer your inquiry, then, by saying that, in my opinion, 
the entire portion of the marine corps, whether serving on 
land or on board ship on the Mexican coast, in the Mexican 
war, are to be considered within the true meaning of the re- 
solution of the 10th of August, 1848, as having “served with 
the army in the war with Mexico,” and entitled to the “ bounty 
land and other remuneration” it provides. 

But in awarding it to such of the corps as may have re- 
ceived prize-money, such money should, in the account, be 
carried to the credit of the government; or, when not re- 
ceived, should be released. 

I have the honor to be, respectfully, sir, your obedient ser- 
vant, 

REVERDY JOHNSON. 

Hon. Wm. B. Preston, 

Secretary of the Navy. 


CONTRACTS FOR HEMP FOR USE OF THE NAVY. 


The joint resolution of Congress of the 9th of May, 1848, providing the manner 
of obtaining American water-rotted hemp for the use of the navy, and the ad- 
vertisement of the Secretary of the Navy pursuant thereto, alike require pro- 
posals to be submitted, which shall state the price at which the bidder will fur- 
nish the stipulated quantity per year for the entire five years. 

Bidders who propose different prices for different years, and reducing the price for 
the last year to occasion a lower average than the bids of competitors, might, if 
their contracts were accepted, have opportunities for the exercise of bad faith 
with the government, which a different method of contracting might prevent. 

If, however, such bids shall be accepted, the lowest bids should be charged with the 
interest of the excess of bids over other competitors for the years where there 
may be an excess, and the average be struck from the aggregate found. 


Arrorney Genera’s Office, 
September 25, 1849. 


Sm: I have considered the question submitted by you to 
this office, upon the proposals made to your department to 
supply the navy with American water-rotted hemp, under the 
advertisement published for that purpose, by virtue of the 
authority of the joint resolution of the 9th of May, 1848, 
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(Session acts, p. 217.) Whether the proposals are according 
to the law and the advertisement, so as to enable the depart- 
ment to award the contract to the lowest bidder, is your inquiry. 

As the advertisement is almost in the words of the reso- 
lution, it is only necessary to examine the latter in order to 
give the opinion you request. J shall therefore confine what 
[have to say to that. Are the proposals such as the resolu- 
tion contemplates? They are for the kind of hemp wanted, 
and in other respects conform to the resolution, unless it be 
in this: that, instead of appearing to furnish, as required, the 
article for the full term of five years at one and the same 
price for the whole quantity delivered, they stipulate for dif- 
ferent prices for each of the annual quantities delivered. 
The effect of this is, to cast upon the department the duty 
of calculating the average price of each proposal, to ascer- 
tain which is the lowest, instead of the bidder doing it for 
himself, and agreeing to supply what is wanted, during the 
term of the contract, for that fixed sum. Ia my opinion, the 
resolution requires that this should be done by the bidder; 
and that gives the department the fullest security that the 
contract will be complied with. 

This appears, I think, from this consideration : The depart. 
ment desires the needed supply of hemp in each of the five 
years alike. It wishes, and the resolution contemplates, an 
equal and punctual fulfilment of the contract for the entire 
term—for the last year, as well as for any other year of the 
term. Can this be as effectually guarantied by having the 
bidder to devolve upon the department the ascertainment of 
the average of each bid, as by throwing it upon the bidder? 
[think not. If he is not to do it, but the department, it is 
Clear that it puts it in his power so to bid, that whilst he will 
force the department to accept his offer, because it is the low- 
est average one, it may or may not be his fixed purpose at 
the time to comply with the whole of the contract, but, on 
the contrary, to be governed thereafter by what may then 
Seem to be his interest. To illustrate this by one of the bids 
in the present case—that of George W. Billings: He offers 
to furnish all the hemp required, in each of the five years, at 


different prices for the four first years, with a gradual reduc- . 
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tion of price in each of these years; but, in the fifth and last 
year, his reduction is much greater, and out of all proportion 
to that of the preceding years. Most of the other bidders 
vary their price by an equal gradual fall, during the entire 
term. This is the case with the next preceding bid on the 
list furnished me—that of Todd & Crittenden. Now, the 
effect of these two modes of bidding is to make—by what I 
am told is the practice of the department in ascertaining the 
average of bids—Billings’s bid lower than Todd & Critten- 
den’s; and yet it is to me quite apparent that the latter would 
furnish better security to the department that the entire con- 
tract, if made with them, would be fulfilled, than the former 
would furnish. Billings’s fall from the fourth to the fifth year 
is from $222 95 to $163 94, and it is that fall which reduces 
his to the lowest average offer. This may be done in good 
faith, and I have no right to say that it is not; but such a 
mode of bidding may be in bad faith, and adopted with the 
very view of profiting for the four years of the term, and not 
complying with the contract in the last year. If such reduc- 
tion as is made by this bidder is within the resolution, then a 
still greater, or a charge of nothing for the last year, would 
be equally so. It is true that the bidder is to give security 
for a compliance with his entire contract; but yet this is but 
collateral, and, when the contract runs through a long period, 
often delusive. The best security is to be found in the obvious 
good faith of the bidder—in the absence of anything like trick 
in the bid; and it must, I think, be plain that this can only 
be effectually guarded against by making it the duty of the 
bidder to fix himself one and the same price for the article to 
be furnished. The other mode almost necessarily leads to 
fraud and contrivance in the bidders, which may lead to loss 
and inconvenience to the government, besides subjecting the 
honest to be overreached by the dishonest bidder. 

In my opinion it is not such a mode as the resolution con- 
plates, and should not be sanctioned. But if it be, one thing 
is most apparent: that the proper way of ascertaining the 
average of the bids in such case is not to calculate merely the 
aggregate of the principal of each offer, but to charge the 
lowest bid, so ascertained, with interest upon the excess of 
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his over the other bids in the years when there is an excess, 
and from the aggregate of principal and interest to strike the 
average. If this was done in the present instance, it would 
be found that the bid of Billings is not as low as that of 
Todd & Crittenden—that is to say, at the end of the five years, 
if the contract is awarded to him, he will receive a larger 
sum than Todd & Crittenden would receive if it was award- 
ed to them. But I repeat, that, in my opinion, the form of 
the bidding is erroneous, and not within the true spirit of the 
resolution of the 9th of May, 1848, and should not, therefore, 
be sanctioned. 

I have the honor to be, respectfully, sir, your obedient ser- 
vant, 


REVERDY JOHNSON. 


Hon. W. Bauuarv Preston, 
Secretary of the Navy. 





WHEN SHIPMASTERS ARE REQUIRED TO DEPOSITE REGISTERS 
WITH CONSULS. 


Maatera of American vessela entering foreign ports where there shall be an Ameri- 
can consul, and remaining so long as that, by the local regulations, they are re- 
quired to enter, and ufrerwards to clear in regular form, are required to deposite 
their registers, &c., with such consul, irrespective of the purpose for which the 
port shall have been entered. 

{See opinion on this subject delivered by Attorney General Mason on the 11th of 
June, 1845.) 


Attorney GENnerAt’s Orrice, 
| September 26, 1849. 


Sin: The question you have submitted to this office, upon 
the letter of F. H. Whitmore, esq., of New Haven, Connecti- 
cut, of the 10th September, 1849, “respecting the demand 
made by the United States commercial agent at St. Thomas, 
in all cases of the arrival at that port of an American vessel 
whether business is or is not done by her, that the register, 
&c., be deposited with him,” I have considered. 

The legality of the demand depends upon the proper con- 
struction of the 2d section of the act of Congress of the 28th 
February, 1803, “supplementary to the act concerning con- 
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suls and vice-consuls, and for the further protection of Ameri- 
can seamen.” (2 Statutes at Large, 203.) 

By the words of the first part of the section, the master of 
an American vessel sailing from a port in the United States 
is required to deposite “his register, sea-letter, and Mediter- 
ranean passport,” “upon his arrival at a foreign port,” with 
the American consul, &c., if there be one at such port. The 
duty, regarding this part of the section, only exists upon ar- 
rival, without reference to its object,and whether it be volun- 
tary and for business, or otherwise. But the subsequent part 
qualifies, I think, the general words of the first. It is in the 
provision that the consul, &c., on the master’s “ producing a 
clearance from the proper officer of the port where his ship 
or vessel may be,” shall deliver to him “all of his said pa- 
pers.” Construing the two classes together, I think the true 
meaning of the whole is, that there is to be no deposite of the 
papers, upon an arrival, unless it be an arrival with a view to 
entry, or where, by the local law, an entry ts required. Where 
either exists, my opinion is, the deposite with the consul, &c,, 
is to be made, and, of course, that it is the duty of the consul 
to demand it. 

It will be seen, I think, that, in this view of the act, I but 
concur in the opinion to which you refer, of Mr. Attorney 
General Mason, of the I1th of June, 1845. 

After quoting the section of the act in question, he says: 
“Taking the whole together, it is very obvious that Congress 
required the papers, &c.,to be delivered to the consul only 
when it was necessary to make an entry at the custom- 
house ;” and, therefore, “if an American vessel arrive at her 
port of discharge, or, for any reason other than the purpose 
of trading with the whole or portion of the cargo, she shalt 
remain so long as, by the law of the country,” §c., “she must 
enter at the custom-house of such port,” and the deposite must 
be made. 

Interpreting the section, as I do, to require the deposite only 
when an entry is to be made, he makes it the duty of the mas- 
ter, as I do, to deposite, in case of entry in fact, without re- 
gard to the reason or object of its being made. The motive 
for the deposite is, I think, the same in all cases of actual 








TO THE SECRETARY OF STATE. 163 


Outfit of Public Ministers. 








entry, and the trouble and duty of the consul, &c., the same. 
He is in both cases to take charge of the vessel’s papers, and 
to hold them until she is again cleared; and, for the trouble 
of receiving, preserving, and delivering them, (of each of 
which acts he is to give a certificate under seal,) he is en- 
titled to charge two dollars. (See chapter 8, section 7, of Gen- 
eral Instructions to Consuls, of the 6th June, 1849.) 

The result, then, to which I come, is this: that the com- 
mercial agent at St. Thomas, in the case of all American 
vessels arriving there, and remaining so long as, by the local 
regulation, to be obliged to enter and afterwards to clear, is 
entitled, and it is his duty to demand the surrender of their 
papers, under the act of 1803, no matter what may be the 
motive of the entry, whether business or not. 

I have the honor to be, very respectfally, sir, your obedient 
servant, 

REVERDY JOHNSON. 

Hon. Joun M. Crayron, 

Secretary of State. 





OUTFIT OF PUBLIC MINISTERS. 


A minister of the United States to the republic of Mexico is entitled, under the 
acts of Ist May, 1810, and 3d March, 1847, to an outfit of nine thousand dollars, 
although he were not in the United States at the time of his appointment. 

(See opinion in the case of Mr. Doneleon, the minister to the Germanic Confed- 
eracy, delivered on the 20th of July, 1849 .) 


Arroaney Geygrat’s Orricez, 
October 8, 1849, 


Sm: The question submitted by you to this office as to the 
legal right of Mr. Nathan Clifford, the late minister of the 
United States to the republic of Mexico, to an outfit, is, I think, 
embraced in the opinion I gave you on the 20th July last, in 
the case of a like claim made by Mr. Donelson, our then min- 
ister to the Germanic Confederation. I then stated that I 
thought an outfit was not prohibited by the proviso to the 
first section of the act of the 1st May, 1810, (1 Statutes at 
Large, 608 ;) because, when appointed, Mr. Donelson was not 
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in the United States, but in Europe, and proceeded direct to 
Frankfort ; but that, on the contrary, the true meaning of its 
terms sanctioned an outfit. My reasons for this being then 
given, it is useless to repeat them. I continue to hold the 
same opinion now, and with a full persuasion that it is cor- 
rect, and warranted by the words of the proviso, and the prac- 
tice of the government under it. 

I also entertain the same view I then took of the effect of 
the act making an appropriation for the outfit—that is, that 
it fixes the amount, and thereby divests the President of the 
discretion he otherwise has, under the act of 1810, over the 
amount he may allow. 

I answer your inquiry, therefore, by saying, that Mr. Clif- 
ford has a legal title to outfit under his recent mission; and 
that the amount due him is that fixed by the civil and diplo- 
matic appropriation act of the 3d of March, 1847, (Session 
acts, p. 83,) nine thousand dollars. 

I have the honor to be, respectfully, sir, your obedient ser- 
vant, 


REVERDY JOHNSON. 


Hon. Joun M. Crayton, 
Secretary of State. 


CLAIM OF THE REPRESENTATIVES OF THOMAS ARMSTEAD. 


The representatives of Thomas Armstead, a captain who eerved in a Virginia reg- 
iment in the revolutionary war, prior to 2lst May, 1782, when he became a su- 
pernumerary, to the 3d of April, 1783, and who died lst Sepermber, 1809, to 
whom the Virginia legislature allowed $2,400, in 1826, as commutation, without 
interest, and to whom Congress subsequently allowed half-pay from 3d Septem- 
ber, 17¢3, to the period of hie death, and afterwards allowed half-pay from 21st 
May, 1782, to said 3d April, 1783, are not now entitled to have the account re- 
opened and restated, 80 as to allow interest on the said commutation. 

The subject of claims for commutation and half-pay, and the obligations of the gov- 
ernment in respect to the soldiers of the Revolution, discussed. 


ATToRNEY GENERAL’s Office, 
October 31, 1849. 
Sir: The questions submitted by you to this office in the 
case of the claim of the representatives of Thomas Armstead 
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acaptain in the army of the Revolution, in the 1st Virginia 
State regiment, commanded by Colonel George Gibson, I have 
considered. As it is only on points of law that the advice 
and opinion of the Attorney General can be properly request- 
ed by yourself, as the head of your department, I shall limit 
what I have to say to the legal questions presented; and, in 
doing this, I must assume as true the facts stated by the Com- 
missioner of Pensions. To devolve upon this office the duty 
of examining and deciding controverted facts, would make it 
impossible for the Attorney General to attend to his other 
duties, as prescribed by tHe act of 1789. 

The facts, then, of the present case are these: Captain 
Armstead was a captain in the regiment referred to, but 
became a supernumerary at and before the termination of the 
war. In February, 1826, Virginia, by a special act of her 
legislature, allowed his representatives two thousand four 
hundred dollars as commutation without interest; and on 
account of his having been a supernumerary officer, after- 
wards, in February, 1833, and under the act of Congress of 
the 5th July, 1882, half-pay was allowed them by the United 
States, from the 3d September, 1783, to Ist September, 1809— 
the period of the captain’s death—Jess the sum which had 
been paid as above by Virginia; and in October, 1845, a 
further allowance of like pay was made by the United States 
from the 2ist May, 1782, when Armstead became a super- 
numerary, to the 3d of April, 1783—the commencement of the 
prior allowance. 

The claim now made is to have the entire account opened 
and restated, so as to give commutation with interest. 

Upon these facts, you have submitted to me two questions 
oflaw. The first is, whether Virginia, having, by the act of 
1826, acknowledged the right to commutation, that right is 
now open to be disputed by her, or by the United States 
standing in her place; and, secondly, whether, if it is open, 
the fact that Armstead was a supernumerary defeats the 
right to interest on the commutation which Virginia did 
allow? Your second question being one entirely of fact, I 
pass it by for the reason heretofore assigned. 

First. Is Virginia or the United States estopped from deny- 
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ing the right to commutation itself? If Virginia is, it is be- 
cause of her act of 1826 allowing it; but the reasons for that 
allowance do not appear. The legislature may have granted, 
and perhaps did grant it, without reference to the question of 
strict right. Indeed, the very necessity of legislative inter- 
ference may have been because there was no antecedent 
right which could be enforced by the claimant. Such,] think, 
is the inference from the law, instead of its being an estoppel 
on the original prior question of title. The case of officers of 
that description, as is evident from the history of the times, 
was, in Virginia, considered a bad one. Without fault of 
theirs, they ceased to be in actual service; and on that 
ground alone were not considered, in respect to compensation, 
on an equal footing with their more fortunate associates. 
This very hardship, in all probability, led to these special acts 
in their favor; but such acts are to be considered—as they 
clearly were at the time—as acts of favor—as grants of 
bounty; or, in given instances, as compromises of rights in 
dispute between the United States and the officer or his rep- 
resentatives. They partake, therefore, in no particular, of a 
right so admitted as to have the effect of an estoppel, except 
as to what they actually grant. To that extent they are 
conclusive, but no further. The original question of right, 
therefore, to commutation, in the present case, is not, in my 
opinion, cancelled by the Virginia law of 1826. 

Second. Being a supernumery, J am clear in the opinion 
that his estate is not entitled to the interest it now claims. 
The counsel for the claimant is mistaken, I think, in supposing 
that the right to half-pay and commutation is always iden- 
tical. It is not so under the Virginia law of December 16, 
1790, nor, according to my view, under the act of Congress 
of July 5, 1832. In the opinion J gave you on the 27th of 
March last, in Galt’s case, I stated that the commutation pay 
which had been recovered of Virginia, or for which, when 
not paid, she was liable, was under her act of December, 
1790. In that respect, I thought my predecessor (Mr. Taney) 
had been mistaken in the opinion he had given upon the 
point in 1833. Resting—as I still think the right to such pay 
does—upon the said act of 1790, it is clear, ] think, both 
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from the words of the act and its constuction by the judiciary 
of Virginia prior to the act of Congress of July 5, 1832, that 
it was only secured to officers who had served to the end of 
the war. 

The language of the act of Virginia in this respect is too 
clear for doubt; and in the case of Markham (1 Leigh, 524) 
it was so held. Judge Green, speaking of cases under the 
act of 1790 in which judgments had been rendered against 
the State for commutation and interest in lieu of half-pay, 
said that the court of appeals, whilst they held that those 
who served to the close of the war were so entitled, and in 
such cases affirmed the judgments, reversed the others upon 
the ground that the claimants there did not so serve, and 
were, therefore, not entitled under the act to commutation 
and interest. 

The decision in 1 Leigh was just preceding the act of Con- 
gress of 1832, and its provisions are to be construed with 
reference to the then obligation of Virginia as ruled by her 
courts. Its third section is, therefore, so to be interpreted, 
and to be held only to embrace claims for which Virginia 
was then,eunder her existing legislation, as judicially con- 
strued, responsible. 

It was not the design of Congress to leave it to Virginia, 
either by her legislature or her courts, to enlarge the sphere 
of her liability. To the extent that she was then a debtor, 
and only to that extent, did Congress intend to indemnify her. 
As the present claim, therefore, to eommutation and interest, 
was never due by Virginia under her act of 1790, or other- 
wise, prior to July 5, 1882, I think it is not embraced by the 
third section of the act of July 5, 1882. 

There are other grounds, perhaps, equally fatal to the 
claim, to which J do not refer, because they are not involved 
in either of the inquiries you have propounded. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 


REVERDY JOHNSON. 


Hon. Tuomas Ewine, 
Secretary of the Interwor. 
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CLAIM OF THE WIDOW AND CHILUREN OF GENERAL KEARNY. 


The relatives of a deceased officer or soldier are not entitled, under the act of 19th 
July, 1848, to receive three mouths’ extra pay on account of services of the an- 
cestor, unless the ancestor were thas entitled at his demise. 

Such claims are predicated on the idea that they are his statutory representatives, 
and as such they can only take that which the decedent himself could have taken 
had he survived. 

And as those who did not engage for the war, for five years, or for any other speci- 
fic period, and who were never honorably discharged, were not themselves en- 
titled, their representatives have no valid claim. 


Attorney Generaw’s Orrice, 
November 2, 1849. 


Sir: Are the widows, children, &c., of officers of the army 
who were engaged in the military service of the United States 
in the war with Mexico, and who, being retained in the army, 
have since died in the service, or may hereafter so die, enti- 
tled to three months’ extra pay provided in certain cases by 
the fifth section of the act of 19th July, 1848? (Session 
acts, p. 74.) 

The question you have submitted to me in the case of the 
widow of the late General Kearny, I have duly*considered. 
If such claims are well founded, they are so by virtue of the 
act referred to, and not otherwise; there being no other law 
upon the subject. Are they embraced by that act? I think 
not. The section referred to (the other sections are for dif.- 
ferent objects) is not as well drawn as it might have been, 
but its meaning is nevertheless, I think, quite clear as to one 
point; and, if so, it is decisive against such claims. It is this: 
that the widows, children, parents, brothers, and sisters, who 
are in succession to be entitled to the extra pay on the con- 
tingency of the officer’s death subsequent to the date of the 
act, are only the widows, &c., of such officers who were them- 
selves before death entitled to the pay. Jn other words, the 
provison for their representatives assumes that the title to the 
pay was vested in the ancestor before and at the time of his 
death. He, the ancestor, (the officer,) is, if living, to receive 
it; it is his right. He was the personal object of the nation’s 
bounty ; to him it is to be paid, if he demands it. And it is 
only contingently upon his dying after the act, without de- 
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manding and being paid it, or, in the language of the section, 
upon his death “ without receiving the three months’ pay 
herein provided for,” that the particular representatives men- 
tioned in the act are to be allowed it. 

To decide, therefore, in what instances the allowance is to 
be made to them, we must ascertain in each case whether 
the deceased officer was himself entitled to it before and at 
his death; for, if not, they are not. Their claim is through 
him, as his statutory representative. They get it because it 
was his; and being his, has by death descended under the act 
tothem. Who, then, are the officers entitled? This depends 
upon the first part of the section read in connexion (as it must 
be) with the grant of the pay in the words immediately pre- 
ceding the proviso to the section and with the proviso. So 
read, the provision is: “That the officers, &c., engaged in the 
military service of the United Statesin the war with Mexico, 
and who served out the term of their engagement, or have 
been or may be honorably discharged, shall be entitled to re- 
ceive three months’ extra pay, provided, &c., that they have 
been in actual service during the war.” It is to the officer 
himself, therefore, that the pay is given; and it is only given 
to him if the term of his engagement has been served out, or 
he has been or may be honorably discharged ; or, under part 
of the section, to his representatives, where he was killed in 
battle or died in service, or, being honorably discharged, died 
before the act, or, being so dischirged before the act, dies 
after the act. 

Besides the officers, non-commissioned officers, musicians, 
and privates were also embraced. But to the title of each 
Class, service to the end of their engagement or honorable 
discharge was made necessary to vest it in them. It was the 
right of Congress to make these the conditions of their grant; 
and they have done so. The Executive must see that they 
are performed in each case before he pays the allowance. 

Service, then, to the end of his engagement, or honorable 
discharge out of it, must exist on the part of the officer to 
make his title to the pay good. Did either exist in the in- 
stance included in the question before me? I think not. The 
officers there referred to had not entered into the service of 
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the United States for any definite time. Theirs was not an 
engagement for five years, or for any specific period, or for 
the war. They held their commissions generally and perma- 
nently, without reference to time. 

So, again, as regards them, it cannot be maintained that 
death in the after service of the country is to be esteemed an 
honorable discharge. The condition of discharge evidently 
was designed a discharge from the service of the officer him- 
self in his lifetime. Jt was such a discharge as was to give 
him the right to the pay. To say this of a discharge by death 
would be absurd. The fact that would then give the right 
would, as far as the officer is concerned, render it useless. 

What makes, in my opinion, this view more obvious is, 
that the section which provides for representatives assumes, 
except in cases of antecedent death, the right of the officer 
to the pay, and his power to have received it in his lifetime. 
They, the representatives, are to be allowed it only when the 
ancestor has died, or may hereafter die, “ without receiving 
the three months’ pay herein provided for.” It is, therefore, 
as to such an officer, as statutory legal successors to the de- 
ceased, who, entitled to the pay in his lifetime, fails to receive 
it, that it is to be paid to them. 

To the validity of their title it is necessary to establish an 
antecedent vested title in their ancestor; and this, as I think, 
cannot be done in the case of an officer retained in the service 
after the war, and afterwards dying in the service. 

I am of opinion, therefore, that the claims referred to cannot 
be allowed. 

I have the honor to be, with high regard, sir, your obedient 
servant, 


REVERDY JOHNSON. 


The Hon. Georce W. Crawrorp, 
Secretary of War. 





CONTRACTS FOR BUILDING STEAMERS. 


Contracts for building iron steamers at Pittsburg, and furnishing engines therefor, 
are to be construed according to their obvious meaning, independently of any 
antecedent contract between the same parties, and to any ordere, written or ver- 
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bal, any officer of the United States may have given concerning them, before 
they were entered into. 


Attorney Generat’s Orrice, 
November 5, 1849. 


Siz: The question you have submitted to this office, in the 
matter of the contracts between the United States and Joseph 
Tomlinson, each dated the 4th of December, 1844, for the 
building of an iron steamer, and the engines, &c., for the 
same, | have duly considered. 


It is, in my opinion, perfectly clear that these contracts are 
to be construed by themselves, without reference to any ante- 
cedent contract which there may have been between the par- 
ties, or to any orders, written or verbal, which any officer of 
the United States may have given concerning them, before 
they were entered into. These prior contracts are not in any 
way referred to in those in question; nor is there any refer- 
ence to any orders or instructions previously given. The 
doubt suggested—and it is as to that you desire my opinion— 
is, whether, as the United States had before contracted with 
the same contractor to build another steamer and engine, de- 
liverable at Erie, in Pennsylvania, and the purpose was only 
to give the same prices for those to be constructed under the 
Second contracts, and, as in the first, the contractor was to 
pay the expense of transportation of the materials, the item 
of such expense should not be estimated and deducted from 
the amount which would otherwise be due under the second 
contracts, 


As I have before stated, the United States have no right to 
invoke the prior contracts in aid of the construction of these; 
they are to be interpreted by themselves exclusively. The 
only provision in the contract for the engines, in the second 
case, in regard to the transportation, is, that the United States 
are to be at no expense for the “ transportation of the engines 
or boilers, or any part of them.” 

Bat, transportation where? Not to Erie, but to the hull of 
the boat, and the place where she was deliverable under the 
contract for the boat. That place was Pittsburg. It was 
there she was to be built, under the contract for the boat; 
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and it was there she was to be delivered. It was on her the 
engines and boilers were to be placed, in order to place her in 
a condition to be delivered. Whatever expense the contrac- 
tor might incur in the transportation of his materials to her 
at that place, he was to defray; the United States to pay 
only for vessel and machinery when, being completed, they 
were delivered to them at Pittsburg, the place of delivery; 
and the contractor was not to be chargeable with any other 
transportation of materials than the transportation to her. 

I have the honor to be, with high regard, sir, your obedient 
servant, 

REVERDY JOHNSON. 
Hon. Wu. M. Mereoirua, 
Secretary of the Treasury. 


COMPENSATION OF DISTRICT ATTORNEY OF PENNSYLVANIA. 


Where the district attorney of Pennsylvania had, by the direction of the Postmaster 
Genera], instituted several suits against toll-gate keepers and others, to enforce 
the penalties prescribed by the 9th section of the act of 3d March, 1825, for sun- 
dry interruptions of the transit of the United States mails, by exacting tolls upon 
passengers conveyed in the mail coaches, and a nolle prosequi was subsequently 
entered by direction of a succeeding Postmaster General in every case—DECIDED, 
that the said district attorney is fairly entitled to compensation from the United 
States for the services rendered. 

The judgments in the matter, however, are not binding upon the treasury. 


ATTORNEY GENERAL’s OFFICE, 
November 13, 1849. 


Sir: The claim of Mr. Cornelius Darragh, which you have 
submitted to this office, presents two questions: Ist. Is it to 
be considered as established by decision of the court in the 
case of the United States against him, in the circuit court of 
the United States for the western district of Pennsylvania! 
and, 2d. Whether, independent of that decision, and upon the 
facts otherwise appearing, it is established? First, the judg- 
ment of the courts. If there ever could have been a doubt on 
this question, none exists now. The settled question is, that 
such a verdict or judgment, as evidence of a claim against the 
United States, is a mere nullity. It neither warrants its pay- 
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ment by the treasury, nor can be used as a set-off, either at 
law or in equity, against any demand the United States may 
have against the claimant. In the case of the United States 
vs, James Johnson, an opinion to this effect was given by Mr. 
Wirt, in January, 1823, and a like opinion by Mr. Legaré, on 
the 2d April, 1842, in the case of Pearson Cogswell, marshal 
of New Hampshire. The verdict in such a case extinguishes 
the particular demand for which the United States sues; but 
in its excess, and as evidence of a debt due the defendant by 
the United States, it has no operation whatever. Mr. Dar- 
ragh’s claim, therefore, must rest upon evidence aliunde—the 
judgment to be allowed. 


Is there, then, secondly, such evidence? I think there is, 
The facts appearing by the papers before me are these: The 
Post Office Department had made a contract with Lucius 
Stockton to carry the mail over that part of the national road 
running through Pennsylvania, and that State imposed a toll 
tax upon passengers travelling in the mail stage. The au- 
thority of this tax the then Postmaster General (Wickliffe) 
denied. Writing in reference to it, he, in his letter to Har- 
wood Kennedy, the agent of the department, dated the 17th 
April, 1843, in reply to a letter from Kennedy of the 15th, 
says: “My own opinion has been often and decidedly ex- 
pressed, that the whole vehicle and its contents, which con- 
veys the United States mail, is exempt from taxation or the 
payment of tolls. In this] may be mistaken. If I understand 
your letter, the agent of the State now claims toll for passen- 
gers in the stage which conveys the mail; they do not claim 
the right to tax the vehicle or horses. Is this not whipping 
the devil round the stump? to use an old but not unmeaning 
adage. Does the State exact the same tax upon all persons 
who travel upon the road in other carriages, public or pri- 
vate? Ihave no particular directions to give. If the au- 
thorities of the State of Pennsylvania choose to stop the mail, 
they must do so; and when it is done, the question will be 
fairly met by a presentment against those who hinder or ob- 
struct its lawful transit. J can enter into no obligation, ex- 
press or implied, conditional or otherwise, to pay the tolls 
upon passengers in the mail stage.” 


Vou. v—12 
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Under the authority of this letter, Kennedy afterwards in- 
structed Darragh, then the district attorney of the United 
States, to institute suits, and he did institute one hundred and 
seventy separate actions to enforce the penalty prescribed by 
the 9th section of the act of Congress of 3d March, 1825, (4 
Stat. at Large, 104,) against toll-keepers and others on the 
road, who, as the agents of Pennsylvania, and for the purpose 
of enforcing the payment of tolls under her act, had interrupted 
the passing of the mail stages over the road. 

On the 16th of September, 1844, the then district attorney, 
Mr. W. H. H. Robinson, wrote to the auditor of the depart- 
ment as follows: “I beg leave to call the attention of the 
Post Office Department to over one hundred and sixty-nine 
gut tam actions, instituted at the last October term, at the in- 
stance of the late Mr. Stockton, of Uniontown, 1o recover pen- 
alties for stopping the mail by toll-collectors on the national 
road. I have understood that these suits were authorized b 
the Post Office Department. If so, and there is any determin- 
ation to press them, it would be of importance that I should 
know, since the attorneys for the defence may press the court 
for a judgment of abatement on account of the death of Stock- 
ton, at the next court.” On this letter the Postmaster Gen- 
eral made this endorsement: “Dr. Kennedy will take this let- 
ter, and try and make some arrangement by which these suits 
can be disposed of without costs to the United States. If this 
cannot be done, they must be prosecuted.” 


No such arrangement having been made as to costs, the 
district attorney afterwards, on the 10th March, 1845, obtain- 
ed a rule for the trial of the cases at the following May term, 
evidently acting under the contingent direction of Mr. Wick- 
liffe, that they were in that event to be prosecuted. But be- 
fore the trial could be had, Mr. Cave Johnson, the then Post- 
master General, directed the district attorney to enter a nolle 
prosequz in each case, and it was done in these words: “ The 
United States disclaims having authorized the institution of 
this suit, and refuses to prosecute it.” Upon these facts, I am 
clear in the opinion that Mr. Darragh is entitled to the fees 
he claims over and beyond the amount already allowed him 
as a set-off in the case of the United States against him, in 
which the judgment referred to was found. 
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The acts of Kennedy, the admitted agent of the department, 
in relation to the suits, were not only fully authorized by the 
letter of the Postmaster General of the 17th April, 1843, but 
were in substance imperatively ordered. There was no dis- 
cretion given him. The point in dispute between the depart- 
ment and Pennsylvania was “to be fairly met by a prosecu- 
tion against those who hinder or obstruct its (the mail’s) 
lawful transit ;” and this could only be done by such proceed- 
ings as Kennedy resorted to—suits to recover the penalties 
imposed by the act of 3d March, 1825. But if there could be 
a doubt as to this, it was removed by the endorsement of 
the Postmaster General on Robinson’s etter of the 16th Sep- 
tember, 1844, after the suits had been instituted and were 
pending. The letter virtually inquired whether suits had been 
authorized by the department ; and if so, asked for instructions. 
The endorsement referred the matter to Kennedy, still the 
agent of the department, with instructions to try and make 
some arrangement by which these suits could be “ disposed of 
Without costs to the United States ;” and added, that “if this 
cannot be done, they must be prosecuted.” 

Here was a full recognition of what had been before done. 
The suits were considered as having been authorized by the 
department, and unless an arrangement as to costs could be 
made, they were directed by the department to be prosecuted. 

It was now, if not from the first, too late for the depart- 
ment to deny its authority to bring the suits. The attorney 
had acted upon the faith of such authority ; and was not only 
justified in so doing, but was bound to do so. His acts were 
afterwards adopted by the department, and it was not in the 
power of the department then to repudiate what it had done 
under its sanction, or to defeat the attorney of the compen- 
sation due him for what was done. 

My opinion, therefore, is, that Mr. Darragh’s claim is a fair 
and legal one, and binding upon the United States. _ 

I have the honor to be, very respectfally, sir, your obedient 
Servant, : 

REVERDY JOHNSON. 
Hon. Jacos Cotuamsr, , 
Postmaster General. 
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THE CLAIM OF CHARLES F. SIBBALD. 


The award of the 3d of June, 1847, for an amount in addition to the sum formerly 
allowed upon the claim of Charles F. Sibbald, must be regarded as a full and 
final execution of the act of 1842 and the resolution of 1846; and if it were not, 
the claimant is concluded by his receipt of the award. 


The claim having been thus disposed of, it is not competent for the present Sec- 
retary to re-examine it, to correct efrors, nor to receive other evidence in re- 
lation to it. 


The whole matter is ree judicata and terminated, and can never be reviewed, ex- 
cept under some future act or resolution of Congress. 


Artorney GeneRAL’s Orrics, 
November 14, 1849. 


Sm: The additional questions, which, at the instance of 
the claimant, you have submitted to this office, in the case of 
Charles F. Sibbald, for my opinion, I have considered. They 
are: First, admitting the act of the 3d of August, 1842, (5 
Stat., 864,) and the joint resolution of the 10th August, 1846, 
to have been executed, has the present Secretary of the 
Treasury the right, and is it not his duty, to review the action 
of his predecessor, so far as to ascertain whether there be not 
in it errors of facts which ought to be rectified? And sec- 
ond, whether there be not new evidence exhibited, which 
would materially change the result ? 


In the opinion I had the honor to give upon your former 
reference of this case to me, I advised you, first, that the 
award of Mr. Secretary Walker of the 3d June, 1847, allow- 
ing the claimant $26,029 70 in addition to the sum formerly 
allowed him by Mr. Attorney General Nelson, under the act 
of 1842, of $27,132 06, was of itself a full and final execu- 
tion of that act and of the resolution of the 10th August, 
1846; and, secondly, that if it were not of itself such an exe- 
cution, the receipt by the claimant, or his attorney, of the 
amount awarded, estopped the claimant from questioning its 
conclusiveness. ] have again examined the former questions, 
as well as those now before me, and am strengthened in my 
former conclusions. For the reasons upon which they rest, 
without adding others, which could readily be done, I refer to 
that opinion. 
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The first inquiry now submitted is, whether, admitting the 
act and resolution to be executed, looking to the mere award 
itself, the claim may not be re-examined, to ascertain if errors 
of fact exist tobe rectified? Ithink not. ; 

The questions submitted to your predecessor by the resolu- 
tion of 1846 were combined questions of law and fact. Over 
each his jurisdiction was made complete and exclusive. That 
jurisdiction, too, was quasi judicial, and, for the purposes of 
conclusiveness, was as perfect and absolute as if it had been 
declared to be so by the resolution itself. It was not the pur- 
pose of Congress to leave the subject open. The interest of 
the claimant, as well as of the government, required that the 
claim should be finally disposed of. The resolution was de- 
signed to accomplish that end; and it did it, by submitting 
the whole subject to the Secretary. It necessarily follows 
that his decision upon all matters of fact connected with the 
claim is as final as it is upon all questions of law involved 
init. There is no power in his successor, or in any other de- 
partment of the government, to review his decision, upon the 
grourdsof error either as to the one orthe other. It has more 
than once been judicially held that decisions of this character 
are final. ; a 

The safety of the government and the desired certainty of 
the law alike establish the soundness of the doctrine. Errors 
in calculations may be corrected, ‘but not errors of decision 
upon controverted facts. As to these, the matter is past re- 
lief. The decision stands as the law of the case, ever binding 
and conclusive, until Congress thinks proper by law to reopen 
it. Tanswer your first question, therefore, by saying that it 
is not your right, and of course not your duty, to review the 
decision of your predecessor, upon the ground assumed in the 
inquiry, 

Secondly, what is the new evidence which would materi- 
ally change the result, (the former decision,) is not specifically 
stated ; nor does it appear why it was, and whose fault it 
was, that it was not at the time brought to the knowledge of 
the department. If it was a document emanating from the 
claimant, and was relevant to his case, it was his duty to 
have laid it before the Secretary. And if it did relate to his 
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claim, and was in his possession or under his control, and not 
produced, he cannot now invoke it in aid of a re-examination 
of the claim. The omission was his fault, and, however pre- 
judicial it may have been to him, he must abide by it. These 
are principles so well settled in cases of motions for new trials 
at law, or for rehearing or reviews in equity, that they require 
no authority. 

But, independent of this, the second ground upon which, in 
my former opinion, J advised you that the decision of Mr. Secre- 
tary Walker was final, is altogether fatal upon the present point. 
It was, that, conceding the mere decision ought not in itself to 
have been final, yet tbe claimant, receiving by himself or attor- 
ney the amount allowed by it, madeit final. By the very letter 
of the award, that sum, when received, was to be in full 
discharge of all and every claim Mr. Sibbald might have had, 
either under the law or resolution. Good faith demanded that 
the money should not be taken, except, as it was awarded, as 
a perfect acquittance and discharge of the claim. The claim- 
ant had no right to receive it upon other terms. He is not to 
be permitted to take the benefit of the award so cautiously 
intended to be conclusive upon him, as well as the United 
States, and afterwards to repudiate that very conclusiveness. 
In law and in justice, his receipt is an admissiou that thereby 
his claim against the government is finally settled. If Iam 
right in this view—and I have no doubt upon the point—Mr. 
Sibbald is now estopped from denying that the decision of 
your predecessor of the 3d of June, 1847, was a perfect and 
final execution of the authority conferred upon the depart- 
ment, either by the law of 1842 or the resolution of 1846. 
No evidence, therefore, either new or old, and whether origin- 
ally known or afterwards discovered, can affect the question. 
The whole matter is, in my judgment, terminated, and can 
never be reviewed, unless under some future act or resolution 
of Congress. 

IT have the honor to be, with high regard, sir, your obedient 
servant, : 


REVERDY JOHNSON. 


Hon. Wa. M. Merepiry, : 
Secretary of the Treasury. 
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GRANT OF LANDS TO INDIANA FOR WABASH AND ERIE CANAL. 


Whatever might, under other circumstances, have been the effect of a non-compli- 
ance on the part of Indiana with the provisions of the second section of the act of 
27th May, 1824, upon the right of the State to the ninety feet of land on each 
side of the Wabash and Erie canal, the forfeiture has been waived by the passage 
of the acts of 2d March, 1827, 27th February, 1841, 3d March, 1845, and of 9th 
May, 1848, recognising the continuing efficacy of the original grant, and evincing 
the intent to waive every antecedent cause of forfeiture to which the act of 1824 
may have been subject ; so that the State of Indiana haga title to the ninety 
feet on each side of the said canal, as absolute as she would have had in the con- 
tingency of a full performance. 

Such of the feeders of the said canal as are navigable, are to be regarded as con- 
stituent portions of the work contemplated in the acts of Congress, and are com- 
prehended in the grants for ita construction. 

Arrorney Generav’s Orrice, 


November 15; 1849. 


Sir: The claim of the State of Indiana to certain lands to 
aid in the construction of the Wabash and Erie canal presents 
two questions, upon which you have requested the opinion of 
this office. 

The first is, whether a failure to comply with the provisions 
ofthe 2d section of the act of 26th May, 1824, (4 Stat. at 
Large, 47,) under the circumstances stated in the letter of 
Mr. Charles S. Frailey, a clerk in the General Land Office, to 
the Commissioner, under date 27th October, 1849, forfeits the 
right to the ninety feet on each side of the canal, granted by 
that act; and the second, whether the feeders of the canal, 
stated to be ten and a quarter miles long, are to be considered 
as the canal, for the purpose of such grant of ninety feet, in 
like manner as the admitted main trunk of the work. 

First. Is the grant made by the act of 1824 forfeited by the 
facts assumed in this inquiry? The view which I take of the 
question renders it unnecessary to inquire what would be the 
effect of the assumed failure to comply with the conditions 

imposed by the 2d section of the act of 1824 upon the grant. 
It may be conceded—and it is but conceded for argument’s 
sake—that without some legal or equitable proceeding upon 
the part of the United States to enforce the forfeiture, the 
mere omission to fulfil the conditions would of itself operate 
as a forfeiture, and annul the grant. But thus conceding, I am 
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decidedly of opinion that neither by mere force of the original 
failure to comply, nor by any proceeding which the United 
States or any other party might have resort to, to enforce the 
forfeiture because of such failure, could the grant be annulled. 
There is no principle better settled, than that forfeitures of 
this description may be waived as well after as before they 
have attached. They are imposed for the benefit of the party 
who stipulates for them; it is for his advantage they are to 
inure; it is his grant which is to be extinguished, so as to re- 
invest in him the subject granted, whatever that may be, 
whether mere franchise or corporeal property. This being 
the purpose, he, the grantor, may expressly or impliedly 
waive it. If, after the cause of forfeiture occurs, he deals 
with the grantee as if the property granted was his, the 
grantee’s; if he makes with him other contracts, whether in 
the form of additional grants, or otherwise, necessarily imply- 
ing the continuing existence of the original grant, the law 
infers, whatever his intention in fact may have been, that he 
abandons the cause of forfeiture, and agrees not to enforce it. 
Such acts estop him from denying the validity of the grant. 
For a doctrine so well settled, it is hardly necessary to cite 
an authority. It will be found, however, well stated, and the 
learning upon the subject exhausted, in the cases of the Canal 
Company vs. the Baltimore and Ohio Railroad Company, 4 Gill. 
§ John., 1; and the State of South Carolina vs. the Bank of 
Charleston and others—the Bank case, S. C., 512. Has there 
been such a waiver in the present instance? I have no doubt 
upon the point. The acts of 2d March, 1827, (4 Stat., 236,) 
27th February, 1841, (5 Stat, 414,) 83d March, 1845, (5 Stat. 
731,) and of 9th May, 1848, (Session acts, p. 22,) each one of 
them was a recognition of the continuing efficacy of the act 
of 1824, and together operate not merely by way of legal in- 
ference, but as demonstrative that Congress intended in fact 
to waive any and every antecedent cause of forfeiture to 
which the original act may at any time have been subject. | 
am clear, then, without resorting to circumstances of waiver 
existing in pats, and independent of the acts referred to, that 
the act of 26th May, 1824, is now as perfect a grant as it 
would have been if each and every one of its conditions had 
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been fully and in due time performed. It follows, of course, 
that, in my judgment, the State of Indiana has as absolute a 
title to the ninety feet on each side of the canal as she would 
have had in the contingency of such performance. 


Second. How are the acts of 26th May, 1824, and 2d 
March, 1827, as concerns the second question submitted to 
me, to be construed! 


The words of the parts of these acts which the question 
involves are, of the first, these: “ That the State of Indiana 
be, and is hereby, authorized to survey and mark through the 
public lands of the United States the route of a canal, by 
which to connect the navigation of the rivers Wabash and 
Miami of Lake Erie; and ntnety feet of land on each side of 
said canal shall be reserved from sale on the part of the Uni- 
ted States, and the use thereof forever be vested in the State 
aforesaid for a canal, and for no other purpose whatever.” 
Of the second, the words are: “ That there be, and hereby is, 
granted to the State of Indiana, for the purpose of aiding the 
said State in opening a canal to unite, at navigable points, 
the waters of the Wabash river with those of Lake Erie, a 
quantity of Jand equal to one-half of five sections in width on 
each side of said canal, and reserving each alternate section 
to the United States, to be selected by the Commissioner of 
the Land Office, under the direction of the President of the 
United States, from one end thereof to the other; and the said 
lands shall be subject to be disposed of by the legislature 
of said State for the purpose aforesaid, and no other.” 

The doubt is, whether feeders of the canal through their 
whole length, or in part, are to be considered as the canal, 
within the meaning of these two grants. The Commissioner of 
the Land Office thinks they are not. He construes the ces- 
sion in the first act, of “ninety feet of land on each side of 
said canal,” as a grant of aright of way for the main trunk 
only; and he gives the same limit to the cession of 1827. 
Indiana insists upon a different construction; she maintains 
that the feeders for their entire length of ten and a quarter 
miles are a portion of the canal, within the meaning of the 
grants; or, if not, that those at St. Joseph’s and Peru, in 
length seven miles, being navigable, and used as a part of 


182 _ HON. REVERDY JOHNSON 





Grant of Lands to Indiana for Wabash and Erie Canal. 


the canal, are so to be considered. I concur with the State 
in this latter view. 

The error into which the Commissioner has, I think, fallen, 
is in reading the terms in each grant, of “each side of the 
canal,” as meaning only the main trunk of the work. The 
words used do not necessarily require such a limited inter- 
pretation; nor, looking to the character of the enterprise, and 
the objects to be accomplished, can they properly receive it. 
Canal navigation between distant extremes was to be at- 
tained. To promote the object, Congress passed the acts of 
1824 and 1827, and the subsequent acts. Wherever the boats 
are to pass, whether it be over the main trunk, or fecder, if 
each was to be navigated from or to either extreme, or from 
or to intermediate points on the route, that is, in the view of 
these cases, in my opinion, the canal. What makes this more 
manifest are the terms in the act of 1827, directing the 
alternate sections of land granted by it to be selected, &c., 
from one end thereof of the canal to the other. The entire 
distance traversed as canal was to form the line for the loca- 
tion of the sections granted or reserved. No interval of 
space was contemplated as excepted from the grant. The 
whole, from one end to the other, was to be the line upon which 
the surveys and selections were to be made. 

In my opinion, then, what are called the feeders, to the ex- 
tent, and no further, that they are navigated as constituent 
parts of the canal, are to be considered as the canal under 
both the acts of 1824 and 1827. Those feeders not so navi- 
gated, or collateral canals, if there be any, are not, I think, 
included in either grant. They are not parts of the canal, 
within the meaning of the term canal as used in either law. 

The conclusion I have arrived at on each of the questions 
referred to me is, I believe, warranted by a more strict inter- 
pretation of the acts of Congress upon which they depend. 
But if it were otherwise, and such a result could only be 
reached by a liberal construction,.I should have given it with 
as clear a conviction that it would but accomplish the ob- 
vious purpose of Congress. The work itself was one of al- 
most inculculable value. Its great extent and consequent 
cost were known to be, in all probability, beyond the unas- 
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sisted means of Indiana, whilst its greaf national importance 
commended it to the favor and patronage of the general gov- 
ernment. If accomplished at all, it was to be in part by her 
aid, and in a spirit of enlarged patriotism the aid was evi- 
dently rendered. To bring to the construction of laws so 
originating a nice and limited criticism, would be as unjust to 
the spirit by which the legislature was animated as it might 
prove fatal to the great enterprise in which Indiana had em- 
barked. No narrowrules of interpretation should be suffered 
to limit laws so passed. They should be executed by the aid 
of the same liberal light which produced them. And I repeat, 
that I should, therefore, not have hesitated to construe them 
as [have done upon the points betore me, even if they had 
been much less free of doubt than I think they are. 

I have the honor to be, with high regard, sir, your obedient 


servant, | 
REVERDY JOHNSON. 


Hon. Tuomas Ewrne, 
Secretary of the Interior. 





EFFECT OF ERRONEOUS PAYMENTS AT THE TREASURY. 


The payment of a liquidated demand against the government to a person not au- 
thorized to receive it, does not relieve the government from responsibility to make 
peyment to the proper claimant. 

There is no distinction in principle between such a case and that of an individual 
debtor, who, instead of paying his creditor, has made perenen to a third person, 
to whom the money was not owing. 

If accounting officers err, designedly or by mistake, in ate payments, iis loss 
must fall on the United States. 


Avronner GeENERAL’s Orrice, 
November 19, 1849. 


Sir: The question you have submitted to me, in the case 
of Captain John Rogers, ] have considered. The original 
~ liability of the United States for the claim, under the act of 
the 5th of July, 1832, (4 Statutes at Large, 563,) is conceded. 
The doubt is, whether its having been heretofore paid to per- 
Sons who were not the heirs is, as against the latter, a bar. 
Ithink not. The act of 1832 gave a vested interest to the 
parties for whose benefit it was passed in the amount of the 
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relief granted. Each became entitled to his respective share 
as an absolute right, not to be extinguished except by pay- 
ment to himself or agent. It was, of course, not in the power 
of the accounting officers to defeat it by any act or mistake 
of theirs. The United States, by force of the act, were made 
the debtors, and were to continue such until discharged by 
payment to the actual creditor. I can see no distinction be- 
tween such a debtor and an ordinary individual debtor. 
That the liability of the latter is never discharged by pay- 
ment to a wrong person, all will admit. And the same rule 
will apply to the former. The accounting officers in such 
cases are only to be considered as the agents of the United 
States, and not of the creditor. If they err, designedly or by 
mistake, the loss must fall on the United States, by whom 
they are selected, and for whom they act, and not upon third 
parties. A payment so erroneously made is simply void as a 
payment. The debt remains until it is in fact liquidated by 
properly accounting with the true creditor. This principle 
has been maintained by my predecessors; and on the 2st 
January, 1835, it was maintained and acted upon by the then 
Secretary of the Treasury, Mr. Woodbury, in the case of the 
representatives of John Baily, arising under the act referred 
to of 1832. This decision was in these words: “Being satis- 
fied that the evidence upon which the claim of John Baily 
was allowed and paid was forged and fraudulent, and that the 
persons who received the money were not the representatives 
of Captain John Baily, but another John Baily, who was not 
entitled to half-pay, and that the claim now presented is the 
claim of the true Captain John Baily, this claim is allowed.” 

In the case, too, of Burton’s executor vs. Burton’s adminis- 
trator, (10 Leigh, 599,) it was expressly ruled. 

I answer your inquiry, therefore, by saying that such an 
improper payment as it assumes in no way affects the rights 
of the true claimants to the amount due under the act of the | 
5th of July, 1832. 

I have the honor to be, sir, with high regard, your obedient 
servant, : 

. REVERDY JOHNSON. 

Hon. Tuomas Ewrne, | 
Secretary of the Intervor. 
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THE CLAIM OF JOHN STRAHAN. 


A claimant representing himself to have been impressed into the British service 
after the action between the Chesapeake and Leopard, in 1807, when Great 
Britain and the United States were at peace, and not stating what his conduct 
was during the action to save the ship, nor what was his behavior afterwards, 
does not bring his case within the provisions of the act of 22d April, 1800. 


The claim of John Strahan, therefore, as the same now appears before the execue 
tive department, is inadmiasible. 


Arrorney GENERAL'S Office, 
November 20, 1849. 


Str: Iam of opinion that the case of John Strahan, which 
you have submitted to this office, who, after the action be- 
tween the United States ship Chesapeake and the British 
frigate Leopard, in eighteen hundred and seven, was im- 
pressed into the British service, is not embraced by the fourth 
section of the act of 23d April, 1800. (2 Stat. at Large, 
p. 52.) | 

When the action referred to occurred, the United States 
and England were at peace. The attack was disavowed by 
the British government, and is of course to be considered as 
having been the unauthorized act of the British commander. 
On his part it was hostile, and an unprovoked and unjustifi- 
able outrage. But having been perpetrated without the au- 
thority of his government, and by them, as soon as known, 
disapproved, and satisfactory amends made to the United 
States, it was not on their part an act of hostility converting 
England into an enemy of the United States. 


The construction I give to the word “enemy” in that sec- 
tion of the act is, that it means public enemy. Throughout, 
in all its analogous provisions, the act contemplates such an 
enemy, and not mere individual hostility. It looks in these 
provisions to a state of public war, and not of private out- 
Tage. It is no doubt true that war may exist without a for- 
mal declaration. An assault previously authorized, or after- 
wards recognised and sanctioned, is war, and creates a belli- 
gerant relation between the parties. But a mere individual 
Wrong, neither sanctioned before nor after by the government 
of the wrongdoer, but, on the contrary, repudiated and prop- 
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erly atoned for, is not war, nor creates any such relation. It 
is but a private wrong, leaving altogether unaffected the an- 
tecedent amicable relations of the two countries. 


But, independent of this view, and of the objection arising 
from it to the particular claim, the claim should not be al- 
lowed. Supposing the attack upon the Chesapeake to have 
been by “an enemy,” within the meaning of the act, there is 
nothing in the papers before me to bring the claimant within 
the other plain provisions of the 4th section. 


There is nothing to show what his conduct was during the 
action. Did he do his “utmost to preserve and defend the 
ship?” And, after he was taken, did he “behave himself 
obediently to his superiors, agreeably to the discipline of the 
navy?” Upon these points the papers are altogether silent ; 
and yet they are essential conditions to the relief provided. 
Nor can it be said that their performance is to be presumed. 
The act makes them preliminary to the payment of the allow- 
ance. It assumes, as from their character it might well do, 
that they can be made to appear affirmatively, and, in my 
opinion, is so to be construed. 


In the absence, therefore, in the present instance, of such 
evidence, the claim is not brought within the law, even con- 
ceding the first ground to be unsound. 


J answer your inquiry, therefore, by saying that the case is 
not within the 4th section of the act of the 23d April, 1800, 
I have the honor to be, with high regard, 
REVERDY JOHNSON. 


Hon. Wm. B. Preston, 
Secretary of the Navy. 


—— 


x® 


CLAIM OF ALABAMA FOR PER-CENTAGE ON SALES OF PUBLIC. 
- LANDS. 


The claim of the State of Alabama to be allowed five percent. of the net proceeds 
of the lands of the United States lying within her limits, received on sales made 
before as well as after the Ist of September, 1819, is admissible on the construc- 
tion given to similar acts relating to Ohio, Indiana, and Illinois. 
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The State is, therefore, entitled to have all the moneys received from sales after 
the Ist September, 1819, brought into ber account, whether such sales were made 
before or after that date. 


Atrorney GENERAL’s OFFice, 
November 21, 1849. 


Sir: In the case of the Alabama five per cent. account, 
which you have submitted to this office, the opinion I have 
formed on the preliminary question renders it unnecessary to 
examine the particular inquiries you have propounded. These, 
] think, are not now to be considered open questions. The 
practice of the treasury in cases precisely analogous has con- 
clusively settled them, as far as the accounting officers are 
concerned. : 

A different doctrine would result in nothing but doubt and 
uncertainty in the administration of the department. Uni- 
formity of decision, and the consequent equal dealing with all 
parties having transactions with it, would be frustrated. The 
law of each case would depend upon the opinion of the parti- 
cular accounting officer of the day. Nor even during his term 
of office would uniformity be attained. His own judgments 
could not be more binding upon him than the judgments of 
his predecessors. He might go counter to either, and thus 
make the rights of parties depend upon the particular opinion 
he may entertain, when his decision is, in each instance, ap- 
plied for. | 

The injustice of such a doctrine is too obvious to require 
illustration. In cases of claims upon the treasury, legal cer- 
tainly is as desirable and necessary as in other cases. Of- 
ficial discretion, inconsistent with such certainty, is not, there- 
fore, to be permitted. The law of the case, when a statute 
is involved, is to be ascertained by its prior practical con- 
struction. — 

It is just what it- has been construed to be. If that con- 
struction is erroneous, it ceases to be binding on the depart- 
ment only when the judiciary shall have so decided, or the 
legislature have corrected it. I do not mean, by this, to say 
that a single hasty decision is conclusive; but that a long 
course of practice, ora judgment upon the very point, by the 
head of the department before whom it is clearly presented, 
is, and should be, conclusive. The opinions of my predeces- 
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sors, in several instances, are clear to this effect; and it will 
| be found also substantially sanctioned by the Supreme Court, 
in the case of the United States vs. the Bank of the Metropolis, 
(15 Pet., 400, 401.) 

This principle is, in my opinion, decisive in the present 
case. 

Alabama claims to be allowed the per-centage of five per 
cent. of the net proceeds of the lands of the United States 
lying within her limits, received by the United States on sales 
made before as well as after the 1st September, 1819. 

The title depends upon the 3d clause of the 6th section of 
the act of the 2d of March, 1819, (3 Stat. at Large, 491,) 
under which the territory became the State of Alabama. 

The language of the clause, as far as it is material to state 
it, is this: “that five per cent. of the net proceeds of the 
lands lying within the said territory, and which shall be sold 
by Congress from and after the first day of September, 
eighteen hundred and nineteen,” &c., “shall be reserved for 
making public roads,” &c., “of which three-fifths shall be ap- 
plied to those objects within the said State, under the direc- 
tion of the legislature thereof, and two-fifths to the making 
of a road or roads leading to said State, under. the direction 
of Congress.” 

The present Commissioner of the General Land Office is of 
opinion that the per centage thus reserved is only upon the 
proceeds of the described lands, which lands were actually 
for the first time sold after September 1, 1819. The agents 
of the State contend that it not only applies to the proceeds 
of such subsequent sales, but to all the proceeds of sales 
made before that date, where any of the payments were 
made afterwards. As an original question, I do not propose, 
as I have stated, to express an opinion upon it, the point in- 
volved being, as I think, definitively settled. 

In the first place, before (as will be hereafter particularly 
stated) it was distinctly brought to the attention of the head 
of the department, and by him adjudged, it had been prac- 
tically decided by the course of the accounting officers, under 
laws concerning other States of precisely the same character, 
and through an unbroken series of years. The practice was 
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this—to allow the per-centage upon all receipts of the sales 
realized by the United States, whether such sales were made 
before or after the prescribed period. 

It seems to have been considered that, looking to the spirit 
of the provision and the important objects to be accomplished 
by it—objects as important to the United States as to the par- 
ticular State—the subsequent receipt of the proceeds of the 
sales was what Congress contemplated, irrespective of the 
particular period of the contract of sale. 

For some purposes—and to a certain extent until the pur- 
chase money was paid—the United States continued to be 
the owners of the land agreed to be sold. The legal title re- 
mained of course in them, to become perfect and divested of 
all equity in the purchaser in the contingency of his failing 
to complete his payments. In that event, the land reverted 
to the United States, and became their absolute property. 
It was also perhaps thought—and it may be properly—that 
the day limited was with reference to the receipt of the pro- 
ceeds, and not the mere contract of sale. When sales had 
been made and the amount paid into the treasury, or to be 
paid within the designated period, it might have applied, or 
have been designed to be applicable, to the ordinary wants 
of the government, and relied upon accordingly. Upon such 
amounts, therefore, it was not the purpose of these provisions 
to allow the per-centage. 

But, as regards receipts thereafter to be realized, no such 
reasons perhaps existed—no matter whence realized; whether 
from prior or subsequent sales, could apparently make no dif- 
ference. They were not appropriated to any particular ob- 
jects connected with the ordinary wants of the treasury, and 
could, therefore, be as well subjected to the per-centage as if 
the sales themselves were made after the time prescribed. 
The question, perhaps, was not thought so obvious originally 
by the then accounting officers as it is thought to be by the 
Commissioner. It is unnecessary to decide who is right. 
The former took a different view, and even firmly acted upon 
it. Various accounts were, from time to time, settled in com- 
pliance with it, and, as far as appears, without question, un- 
til the year eighteen hundred and forty-six. In that year, the 
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agent of the State of Ohio applied to have revised and set- 
tled her account with the treasury of the per-centage reserv- 
ed to her by the third clause of the sixth section of the act of 
April 30, 1802. (2 Statutes at Large, 175.) This revision was 
had; but, before being finally acted upon, the then Commis- 
sioner of the General Land Office, James H. Piper, on the 
17th of August in that year, addressed a letter to Mr. Walker, 
the then Secretary of the Treasury, stating distinctly the 
principles which governed the revision, and that one of them 
was this: “When payments were made, before Ohio was ad- 
mitted into the Union, on lands which were fully paid for af- 
ter she was admitted, such prior payments have been excluded 
from the calculation, because, at the inception of the sale, 
Ohio was not a State;” and concluded his letter in these 
words: “ These principles are respectfully submitted for your 
consideration and decision.” 

The point stated, (which I have quoted,) it will be seen, in- 
volves the very one before me, and covers the whole ground 
respectively maintained by the present Commissioner and the 
agent of Alabama. 

Ohio contended that when any portion of the proceeds of a 
sale made before, were received after her admission into the 
Union, she was entitled to the per-centage upon the entire 
proceeds of such sale, and not merely upon the portion after- 
wards paid. The then Commissioner, in conformity with 
the prior usage, allowed it upon the latter portion, but denied 
it upon the former. Mr. Walker approved the decision of 
the Commissioner in this, as well as in the other points sub- 
mitted by him. 

This approval decided, and was intended to decide, the 
very question. The account was then settled accordingly ; 
and afterwards a like settlement was made with the analo- 
gous Claims of the States of Indiana and Hlinois. 

The reservations of this per-centage, made to each of these 
three States by the several acts providing for their admission 
into the Union, were made in terms almost identical with 
those in the Alabama act of March 2, 1849. 

It is, therefore, obvious to my mind, that it would be great 
injustice to apply a different rule in settling with her. 
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Nothing is more to be desired than equality of rights in all 
the relations subsisting between the States and the general 
government. Congress, in these several acts, us well as in 
those for the admission of Louisiana, Mississippi, Missouri, 
Arkansas, Michigan, and Florida, in the reservation made to 
each of them, evidently aimed at such equality. They are in 
all made in nearly the same words. There is certainly no 
diversity which can even be tortured into a different meaning. 

Alabama, as well as the States I have just mentioned, is 
entitled to the reserved per-centage precisely to the same ex- 
tent, and upon the same grounds, as were Ohio, Indiana, and 
Illinois. The decision, therefore, in the settlement with these 
States, gives, as far as the point before me is concerned, the 
law of the claim—and that is, that Alabama is entitled to 
have brought into the account between her and the United 
States all the moneys received by the latter from and after 
the Ist of September, 1819, from the sales of lands in ques- 
tion, whether such sales were, in fact, made before or after 
that date. 

I have the honor to be, very respectfully, sir, your obedient 
Servant, 

REVERDY JOHNSON. 

Hon. Tuomas Ewra, 

Secretary of the Interior. 





MILEAGE OF SENATORS ATTENDING A SPECIAL SESSION. 


The certificate of the presiding officer of the Senate is conclusive evidence in sup- 
port of charges for the payment of mileage to senators made by the Secretary. 
Under the first section of the act of 22d January, 1818, the Secretary of the Senate 
is entitled to credit for payments made to senators for mileage, whether the cer- 

tificate of the presiding officer be conclusive or not. 


ArtTorney GENERAU’s Orrice, 
November 27, 1849. | 


Sir: The questions you have submitted for my opinion in 
the matter of the accounts of Asbury Dickins, as disbursing 
agent of pay and mileage of the senators of the United States 
I have considered with the care due to their importance. 
They are— ; 
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First. Whether by law the certificate of the presiding of- 
ficer of the Senate is conclusive in support of the charges for 
payments made by the Secretary; and, if not, 

Second. Whether, under the first section of the act of the 
22d January, 1818, the Secretary is not entitled to credit for 
the payments of the mileage disallowed by the Comptroller. 

First. This inquiry involves the respective rights of Con- 
gress and of the accounting officers of the treasury. It brings 
more or less into conflict the relative powers of the legislative 
and executive departments, and is, consequently, of much in- 
terest. That Congress should possess, and exclusively pos- 
sess, in some form or other, the right to decide upon the com- 
pensation to be paid to its own members, is apparent from 
the necessity of the power to the perfect independence of the 
body. The sixth section of the first article of the constitution 
therefore provides that “the senators and representatives 
shall receive a compensation for their services to be ascer- 
tained by law, and paid out of the treasury of the United 
States.” 

The absolute right to this compensation, when ascertained, 
and as ascertained, by law, it is not in the power of the Presi- 
dent of the United States, and still less of any subordinate 
executive officer, to defeat or to interfere with. It becomes, 
then, as completely withdrawn from all such power ag it 
would have been had it been given in terms by the constitu- 
tion itself. 

The question, then, is, whether in this case the compensa- 
tion paid to senators by the disbursing agent is not “ascer- 
tained by Jaw,” and, as such, is not to be paid out of the 
treasury. I am clear in the opinion that it is. What the 
constitution requires is, that the law shall ascertain the amount 
of the allowance. It does not prescribe the manner in which 
this shall be done; that is left to the discretion of Congress. 
Whether it is to be accomplished by giving a fixed salary, or 
an allowance varying with the varying circumstances of the 
members, and what conditions, if any, should be attached to 
either mode, are all left to the legislative power. And it is 
also equally obvious that the manner of ascertaining the 
facts which the law may make necessary to the receipt of 
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what it allows, is also to be regulated by thesame power. A 
provision of the latter kind enters into the ascertainment of 
the amount to be paid, and constitutes as much a part of the 
ascertainment as any other provision of the law may contain. 
When the compensation to be received is not a fixed sum to 
be paid to each member, whether he attends or not, or what- 
ever may be his conduct, or wherever may be his residence, 
but is, in whole or in part, conditional upon attendance, resi- 
dence, or other circumstances, such sum is not “ascertatned by 
law” until these conditional circumstances are also under the 
law “ascertained.” The two things must unite before the 
compensation is “ascertained.” Being a senator in such a 
case does not of itself give title te the compensation. That 
may be, and yet nothing be due him under the law. He may 
not have attended the session at ail, and be without legal ex- 
cuse for non-attendance, or he may only partially have attend- 
ed, and be without such excuse for full attendance. In the 
first case he receives no compensation, and in the latter not a 
full one. How, then,is the amount to be decided? Is it not 
in the mode which the law itself points out? Is there any 
amount fixed until that is done? And is not the amount, 
when so fixed, and only when so fixed, the compensation, “ as- 
certained by law,” which the senator is entitled to receive? 
This seems to me to be perfectly evident. 

The question, then, in the case before me, is, how and when, 
by the law, is the compensation to which a senator is under it 
entitled, and to have paid out of the treasury, ascertained ?2 
This depends altogether upon the act of the 22d of January, 
1818, (3 Statutes at Large, 404,) there being no other law re- 
garding it in force. 

The provisions of the act, as far as they relate to this ques- 
tion, are these: The first section says, “ That, at every ses- 
sion of Congress, and every meeting of the Senate in the re- 
cess of Congress, after the third day of March, in the year 
one thousand eight hundred and seventeen, each senator shall 
be entitled to receive eight dollars for every day he has at- 
tended or shall attend the Senate, and shall also be allowed 
eight dollars for every twenty miles of estimated distance by 
the most usual road from his place of residence to the seat of 
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Congress, at the commencement and end of every such session 
and meeting. And in case any member of the Senate has 
been, is, or shall be detained by sickness on his journey to or 
from such session or meeting, or after his arrival has been, is, 
or shall be unable to attend the Senate, he shall be entitled to 
the same daily allowance; and the President of the Senate 
pro tempore, when the Vice President has been or shall be ab- 
sent, or when his office shall be vacant, shall, during the period 
of his services, receive, in addition to his compensation as a 
member of the Senate, eight dollars for every day he has at- 
tended or shall attend the Senate.” 

The third section provides, “That the said compensation 
which shall be due to the members of the Senate shall be cer- 
tified by the President thereof, and shall be passed as public 
accounts, and paid out of the public treasury.” 

I have recited every part of the act which bears at all on 
the question Iam considering. It will be seen that the com- 
pensation of senators is not a fixed and defined sum, payable at 
allevents. As far as the per diem allowance is concerned, it is 
made to depend upon attendance in the body, or sickness, un- 
der such circumstances as the law says excuse a failure to 
attend. In the event of such sickness during the session, the 
daily allowance is to be paid without regard to service; and 
when it occurs in a journey to or from the session or meeting, 
ot during that period, and continues beyond it, it is also to be 
paid without reference to the continuance of the session. The 
compensation, then, in the case of each senator, is not by the 
law itself ascertained, in the sense of the constitution. Facts 
are to be made to appear before that is effected. The law, 
by its own terms merely, ascertains nothing which gives a sen- 
ator a claim to any certain compensation for his services, to 
be paid out of the treasury. 

The inquiry, then, is, how, under the law, is the compensa- 
tion to be ascertained? Is it to be by the Secretary of the 
Treasury, or by any of the subordinate officers of the depart- 
ment? Was it the design of the constitution, or can it have 
been the purpose of the law, to leave a matter su vital to the 
independence of Congress to be decided in that mode ’—to 
have these officers sit in judgment upon a question which, for 
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obvious reasons, should not be submitted even to the highest 
excutive decisoin? It was not; and, in my opinion, it clearly 
was not. The compensation is to be ascertained in the man- 
ner which the act directs, and in no other mode—the one pre- 
scribed by the 3d section. That section is in these words: 
“That the sazd compensation which shall be due to the members 
of the Senate shall be certified by the President thereof, and 
that which shall be due to the representatives and delegates 
shall be certified by the Speaker; and the same shall be pas- 
sed as public accounts, and paid out of the public treasury.” 
The President in the one case and the Speaker in the other 
are alone made the judges by the law of the amount of com- 
pensation due a senator, representative, or delegate. It is 
made their duty, and theirs alone, to certify that amount, 
This duty necessarily involves the right to examine and decide 
upon the law and the fact upon which the claim depends; 
and as the duty is exclusive, the right of such examination 
and decision must also be exclusive. The facts, then, in the 
case of senators—of being senator; attendance in the body; 
the excuse of sickness; place of residence ; estimated distance 
from it to the place of meeting ; and that there was a session 
or meeting of the Senate, all of which enter into the consider- 
ation of the compensation—are submitted to the exclusive 
jurisdiction of the presiding officer of the body. His duty to 
certify would, in my judgment, of itself, if the act contained 
no other provision affecting the question, make the power an 
exclusive one, and the result final. But it does not rest upon 
that alone. The same section of the act declares that. when 
the certificate is had, “the amount due (as certified) shall be 
passed as public accounts, and paid out of the public treasury.” 
Is any discretion here vested in the accounting officers? What 
are they to pass? What are they to pay? Is it not the 
amount certified to be due? The law says so in words. That 
amount, it declares, “ shall be passed ;” that amount “shall be 
paid,” and no other. | 
Has it ever been pretended that the compensation can be 
passed or paid at the treasury without the certificate of the 
presiding officer? How are the officers of the treasury, 
without the certificate, to ascertain the amount? The law 
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providing the compensation, in none of the various acts 
which, from the beginning of the government, have been 
passed upon the subject, vests them with a power te ascer- 
tain it. They are only to allow what the law declares to be 
due; and what it declares to be due, is what the presiding 
officer shal} certify to be due. That, and that alone, is to be 
passed and paid. 


The Comptroller is of opinion that the certificate is only 
prima facie evidence of the amount. Where does he get this 
doctrine? Certainly the act which directs the certificate 
does not so limit it. On the contrary, it declares that the 
amount certified sha]l be passed and paid at the treasury. 
The language is not that it may be passed and paid, but it is 
imperative that it “shall be passed,” and “be pazd.” Is it to 
be found in the words “shall be passed as public accounts ?” 
In my opinion, clearly not. The reference to “public ac- 
counts” has no bearing at all upon the effect of the certificate. 
All accounts at the treasury are to be passed in a defined 
mode, regulated by law. They are to be acted upon by cer- 
tain designated officers. The provision is intended, in @ 
measure, as a check upon the officers themselves. An Audi- 
tor is first to audit the claim; the Comptroller is then to ex- 
amine it, and to certify what is due; and, after other pro- 
ceedings, the Secretary issues a warrant for the amount. 
Now, whether, in the discharge of these separate functions, 
the Auditor, Comptroller, or Secretary acts in the particular 
case judicially, depends upon the character of the claim. If 
it is for a certain sum given by act of Congress to the claim- 
ant, nothing but the existence of the act and the identity of 
the claimant is to be inquired into. Over the amount due, 
the officers have no jurisdiction. So in relation to awards 
under treaty conventions, and the salaries of the several offi- 
cers of the government. The amounts to be passed and paid 
in these instances are not open to dispute; and yet they are 
all to be passed as “public accounts.” But this is because, 
as before stated, the organization of the treasury requires it, 
in order to protect itself from the possible misconduct of the 
accounting officers. <A different doctrine would lead to the 
most absurd results. An act of Congress, an award under 
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& convention, an appointment to office, may not be free 
from objection. The two former may possibly be void, be- 
cause they have been obtained through mistake or fraud, or 
may be unconstitutional; and the latter may be null, because 
of ineligibility to hold the office. What would be said of an ac- 
counting officer, called upon to pass or pay what was due under 
the act or award in the two first cases, or the salary in the latter, 
if he maintained that in each instance the proof was but prima 
facie evidence of the amount claimed, and that he had a right, 
and that it was his duty, to look behind and beyond it; that the 
claim was to be passed as “ public accounts,” and then only 
to be paid at the treasury; and that, it being his particular 
duty to “examine all accounts settled by the Auditor, and cer- 
tify the balances arising thereon to the Register,” he was 
clothed with the power, and that it was his duty, to exercise 
unlimited judicial jurisdiction over the whole subject, and call 
in question the validity of the act, the award, or the appoint- 
ment? All would admit that such a pretence would be simply 
ridiculous ; and yet in these instances the amount due must 
be passed and paid “as public accounts.” That circumstance, 
then, common to every possible claim upon the treasury, does 
not over all claims vest in the Comptroller or other account- 
ing officers judicial power. There are some demands fixed 
and ascertained by Jaw, and over these his duty is altogether 
and necessarily ministerial and executive. To clothe a sub- 
ordinate or any officer with a power to reject a claim fixed or 
ascertained by law, or fixed or ascertained under an authority 
given by law, would be absurd. Jt would be to make the law 
inconsistent with itself. But see the operation of the doctrine 
in the particular case. If it has any foundation, it applies 
With equal force to each portion of the compensation certified 
by the President to be due a senator—the per diem allowance 
as well as mileage—and to all questions of law and fact in- 
volved in it. It also necessarily includes the right to disre- 
gard the certificate of the presiding officer altogether, and to 
examine into the claim as an open one. Each senator, then, 
before he can receive his compensation, is to go before the 
Comptroller or other accounting officer, and establish his title 
in such mode and by such evidence as such officer may de- 
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mand. The law says he is to be “paid out of the public 
treasury” the compensation certified to be due him by the Pre- 
sident of the Senate. The Comptroller’s doctrine is, that that 
amount, the law notwithstanding, is not to be paid until he 
also certifies it to be due, and that, as his certificate is to be 
given only after his examination, he has a right, and it is his 
obligation, to diminish or altogether to reject it, as he may 
think, from al] the evidence before him, is right. Such an 
assumption evidently renders the only certificate which the 
Jaw requires a nullity. Whether the senator receives the 
compensation stated by that to be due him will depend upon 
the opinion of the Comptroller for the time being—as he may 
be strict or otherwise—as he may in his own judgment be 
better competent to decide the questions involved than the 
President of the Senate. As he may have more leisure or 
unimpaired strength, from his days and nights having been 
refreshed by rest or sleep, will he be found repudiating the 
certificate of the President, and deciding the case for himself. 
And if so, what is the extent of his jurisdiction? Is it a right 
merely to diminish the amount certified by the President, or 
to reject it altogether? Or is it not also a right to certify a 
larger amount to be due? If it exists at all, it must be co-ex- 
tensive with the entire claim, and with the entire original 
Jursidiction of the President of the body. It would he unjust 
and absurd in the extreme to hold the certificate of the Pre- 
sident conclusive against the senator, and only prima facie 
evidence against the government. If final at all, it must be 
final absolutely against both parties—senators and govern- 
ment. The doctrine of the Comptroller, then, gives him power 
over the whole subject, as it certainly does if it gives power 
over any part of it. What is the result of this? Each sen- 
ator has a right to appeal from the decision of the President 
of the Senate to the Comptroller, when that decision gives 
him nothing, or gives a smaller sum than he thinks he should 
receive, and to demand of that officer to examine into the 
whole case, and to pass the amount which he may make ap- 
pear to that officer that he is entitled to. In that event, the 
compensation paid him out of the treasury is not the compen- 
sation due him under the law, but a different one. The law 
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says what he is to be paid is what shall be certified by the 
President of the Senate to be due him. It is that sum, and 
only that sum, which is to be passed and paid. Without that 
certificate, looking to the law only, nothing can be passed or 
paid; and when one is given, it is only the sum certified which 
can be passed or paid. The doctrine of the Comptroller ren- 
ders the entire provisions of the third section of the act nuga- 
tory—virtually it repeals it; for whether a senator is to receive, 
without a certificate, and against the decision of the Presi- 
dent, compensation, or a greater or less sum than the certifi- 
cate may state to be due, at least depends on the contingency 
of the Comptroller’s jadgment concurring with the judgment 
of the President. 

The only point, then, that can arise in each case is, is the 
amount claimed ascertained by or under the law? [If it is, it 
is and should be beyond the control of the accounting officers. 

It is no answer to this view of the question, that it leaves 
nothing to the Comptroller to decide, when it is made his duty 
by the third section of the act of September 2, 1789, (1 Stat. 
at Large, 66,) “to examine all accounts settled by the Au- 
ditor, and certify the balances arising thereon to the Regis- 
ter,” or that it leaves nothing to the Auditor to decide, when 
it is made his duty, by the fifth section of the same act, “to 
receive all public accounts, and after examination to certify 
the balance ;” for, although this is certainly true, it avails 
nothing in the argument; the question still reverts, what, in 
the case of any particular account, is either the Comptroller 
or Auditor to examine into and to decide! Is he, whatever 
may be the character of the account and its vouchers, at 
liberty to question every item, and compel the claimant to 
establish it by such proof as he may demand? When, for 
example, the voucher is a judgment or an award made under 
8 treaty convention, or an act passed in pursuance of a con- 
vention or a law granting it, or a proceeding prescribed by a 
law for ascertaining it, and other instances of like character, 
this power and duty of examination is limited to the mere 
authentication of the voucher. The officer has no authority 
to look beyond that, and question the claim in its origin. He 
cannot go behind the judgment, the awards, the law, or the 
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proceeding, and call upon the claimant to establish his 
claim independently. ‘The power and duty, therefore, of 
these officers, like all other powers and duties, are to be ex- 
ercised in subordination to the law. What the law makes 
final is final against them as against others; and their pow- 
ers, whatever they may be, are to be exerted subject to that 
control. The Comptroller and Auditor are still to examine 
and certify the account, and certify the balance; but he is 
to do it legally. What the law declares is not to be ques- 
tioned, he is not to question, but to admit and act upon. 
That Congress may so restrict his powers no one will deny» 
and that many cases exist in which they should be so restric- 
ted is equally manifest. I can conceive none stronger than 
is presented by the case before me. The independence of 
Congress demands that the compensation which its members 
are to receive shall depend upon itself, and in no measure be 
contingent upon the varying judgments or possible capricious 
whims of executive officers. Absolute and entire separation, 
as far as is practicable, of the powers of the legislative and 
executive departments, in a government like ours, is called 
for by the clearest principles of public policy, and is especially 
necessary in a matter so important as compensation for leg- 
islative service. That that should be submitted in any ex- 
tent to executive discretion and consequent control, is at war 
with the first principles, and against the obvious design of 
the constitution. They alike require that in this the legis- 
lature shall be its own judge, and that the functions of the 
executive, if invoked at all, shall be invoked only minister- 
ially. Nor can it be objected that mischief may result from 
this doctrine to the treasury. Even if this was true in any 
other sense than it is true that all power may be abused, it 
proves nothing, if the law makes the certificate conclusive, 
except that the law should be changed. It is not to be obviat- 
ed by an executive remedy. But it is not true that mischief is 
more likely to result from such a certificate than from a cer- 
tificate of the Comptroller or Auditor—nor is it as true. The 
President and Speaker have better means of ascertaining the 
facts, and are under the same injunction to examine and de- 
cide properly. Nor is such a power in their hands more 
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likely, it as likely, to be abused. The President of the Sen- 
ate, elected by the people, or chosen by the body from its 
members, is at least to be esteemed as incapable of official 
abuse as a subordinate officer of the treasury. The Speaker 
stands upon the same elevated level. It is a libel upon either 
of these high officers to suppose him capable of abuse at all. 
It is, if possible, a yet greater libel to suppose him more cap- 
able of abuse than an Auditor or Comptroller; and yet it 
seems to be supposed that the treasury is safe when the lat- 
ter examine and certify a claim, and only in danger when 
the like duty, imposed in the same words, and including the 
same official responsibility, is performed by the former. 

So far ] have considered the question as a new one, unaf- 
fected by usage or other authority. I propose now to examine 
it with the light which these may give. 

In the first place, as far as I am informed, the present is 
the single instance in which the certificate of the presiding 
officer has been totally disregarded. Errors of calculation in 
the summing up of the items of the account making the bal- 
ance certified have been perhaps corrected ; and to that extent 
[have no doubt the correction may be made. But this affirms 
instead of repudiating the certificate. The meaning of the 
certificate is, that the items of the account, where they are 
given, are correct. If by mistakes in computation these are 
made to produce a larger sum than they do produce, the cor- 
rect sum is only to be allowed; for it is that sum which the 
certificate, properly understood, finds to be due. Such errors, 
committed by Comptroller or Auditor, are for the same rea- 
son liable to correction. But this does not in the slightest 
degree impair the general conclusive efficacy of his cer- 
tificate. 

In the second place, there is nothing to satisfy me that any 
other errors than of this kind have ever been corrected. Mr. 
Duvall, then First Comptroller, in his letter of the 6th June, 
1808, to Joseph Wilson, marshal of Connecticut, cited by the 
present Comptroller, specifies no cases of a different character, 
and certainly none in which the certificate as to the items 
was wholly rejected, or, the authority to reject, the question 
being raised, maintained by a final decision of the department. 
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At the most, the usage, whatever it was, assuming Mr. Du- 
vall’s recollection to be accurate, does not appear to have 
been known to or sanctioned by Congress, or to have been 
judicially recognised; and without either, as authority, it is 
entitled to little weight. 

In the third place, the fact, upon the evidence before me 
seems to me to have been otherwise. In answer to a request 
that he would inform me as to the usage, the Secretary of 
the Senate, in a written reply, says: “As far as evidence of 
the practice can be found in the abstracts of compensation of 
members of the Senate, copies of which are preserved in the 
office of the Secretary from the organizing of the govermment, 
it does not appear that the certificate of the President has ever 
been overruled. The personal experience of the Secretary 
enables him to say that no such instance has happened with- 
in the last twelve years; and the recollection of others in 
his office, extending much further back, is to the same effect.” 
Resting, then, merely upon usage, the conclusiveness of the 
cértificate should, I think, be considered as practically estab- 
lished. But it has much more commanding support. An ex- 
tra meeting of the Senate was held on the 4th of March, 
1841, and a senator from Maine had a special allowance made 
him by the presiding officer for full mileage. He had been a 
member of the House during the immediate preceding ses- 
sion of Congress, which terminated on the 3d of the month, 
and as such had received pay to that day inclusive, and also 
mileage for coming to and returning from that session. Two 
questions were submitted to Mr. Legaré, the then Attorney 
General: 

1. Whether, under the facts and circumstances in the case, 
the member was entitled to the mileage claimed ? 

2. The account being certified by th® President of the 
Senate—the officer appointed by law for that purpose— 
whether the accounting officers had a right to look behind the 
certificate, except in case of palpable error or mistake appa- 
rent on the face of the account ? 

Upon the second inquiry, Mr. Legaré’s answer was: “I am 
of opinion that the accounts, under the circumstances, must 
be allowed ;” and after referring to the 6th section of the act 


TO THE SECRETARY OF THE TREASURY. 203 





Mileage of Senators Attending a Special Session. 


of 22d September, 1789, as having furnished the standing 
rule afterwards for the authentication and payment of such 
accounts, added: “ Under this section the certificate of the 
President is a sufficient warrant for payment in the case sub- 
mitted to me. If a vote of the Senate had been formally 
taken upon it, it would have been conclusive of the matter, as 
between that body and the accounting officers in the execu- 
tive department. But the act of 1818 gives the same effect 
lo the certificate of the President, which is the presumed act 
of the Senate pro hac vice.” The Comptroller is under the 
impression that all that Mr. Legaré designed to say was, that 
the certificate was prima facie evidence of the account. 
This isa clear misapprehension: First, because he omitted 
answering the first question, upon the ground that his answer 
to the second “superseded the necessity of expressing an 
opinion upon the first,’ which he could not have said except 
because that answer denied the right of the accounting offi- 
cers “to look behind the certificate.” It was that right, and 
that only, which the second question involved. Secondly, 
because his reply was that the accounts must be, not may be, 
allowed. And, thirdly, because he said that the certificate of 
the President was of the same effect with a formal vote of 
the Senate, and that that “ would have been conclusive of the 
matter.” 

It was, too, in this light received and acted upon by the 
Secretary of the Treasury, Mr. Forward, and the accounting 
officers, and the amount passed and paid. 

The question, then, as far as this office and the treasury 
are concerned, is not open to controversy. It has been adju- 
dicated by the proper law officer of the government. 

That adjudication has received the sanction of the head 
and proper subordinates of the Treasury Department. Like 
accounts since have, without question, and upon the authority 
of that decision, been passed and paid, and under the admin- 
istration of other executive officers of that department. In 
this condition of things, even admitting the doctrine to have 
been originally a doubtful one, as fully as I believe it to have 
been clear, I am decidedly of opinion that no accounting 
officer has a right now to question it. 
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That such questions in the department should, in some 
mode or other, be settled, all must admit; and that, when 
settled, they should not be unsettled by succeeding account- 
ing officers, is equally obvious. The safety of creditors 
and debtors of the government requires this. The interest of 
the government itself demands it. To have the rights and 
duties of either to vary with the changing views of executive 
officers is to leave them, in a great measure, unprotected and 
in doubt. This principle has been so often maintained by my 
predecessors, so constantly acted upon in the treasury, and so 
frequently sanctioned by the judiciary, that it has become an 
axiom in the administration of the government. The gross 
injustice of a different doctrine is strikingly illustrated in the 
present instance. In 1841, the certificate was held by the 
Attorney General to be conclusive, and was so admitted at 
the treasury. In 1843, upon a similar certificate, a claim of 
the same kind was allowed; and again in 1845. Neither 
Secretary, Comptroller, Auditor, nor any other officer of the 
government, called it into doubt. It was received and pro- 
ceeded upon by the department as the settled law. 

The Secretary of the Senate is not advised that a change 
has come over the minds of the accounting officers; on the 
contrary, in good faith, he acts upon the assumption—Congress 
not having legislated—that the law remained unaltered, and 
that his rights and duties were embraced and protected by it. 
In this belief he pays $42,003 20 as agent of the treasury, 
and then, for the first time, is told that the payment was 
without authority, and that he must stand personally charged 
with the amount. Can it be doubted that this is a flagrant 
wrong to the agent, which no just law can ever be supposed 
to contemplate or permit? And yet it necessarily follows 
from the principle which allows accounting officers to disre- 
gard the well considered and settled practice of the depart- 
ment. ; 

Finally, upon the first question, the weight of judicial au- 
thority maintains the opinion that the certificate is conclu- 
sive. 

The fourth section of the act of 8th May, 1792, (1 Statutes 
at Large, 277,) has this provision in relation to the marshal’s 
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accounts: “The same having been examined, and certified by 
the court, or one of the judges of it, in which the service shall 
have been rendered, shall be passed in the usual manner at 
and the amount thereof paid out of, the treasury of the United 
States to the marshal,” &c., 

Without stopping to inquire whether there is any substan- 
tial difference between this and the corresponding provision 
in the act of 1818, what is the judicial opinion of its effect? 
The Comptroller refers to a case decided by Mr. Justice 
Woodbury, reported in 1st Woodbury and Minot, 184; and I 
admit that the judge there held the certificate to be prima 
facie, and not conclusive. But it will be seen that, as far as 
can be ascertained, he stands in this opinion alone among his 
brethren. First, the district judge in Wilcox’s case, in 1808, 
mentioned in the letter of Mr. Duvall, held it conclusive. 
Secondly, the late Mr. Justice Story, in a letter of the 5th 
of November, 1837, to the then marshal of the Massachusetts 
district, (see Reports of Committees, H. R., No. 132, 2d_ses- 
sion 30th Congress, p. 8,) says: “I have always considered the 
true construction of the act of Congress of the 8th of May, 1792, 
(chap. 36, s. 4,) to be that the certificate of the judge, upon 
the examination of the marshal’s accounts, was conclusive, 
and that the items of the charges are not re-examinable in 
any manner whatever by the officers of the Treasury De- 
partment. I adopted this opinion upon full deliberation many 
years ago. Some years since the same question was brought 
before the judges of the Supreme Court of the United States 
for their consideration, upon the instance of some one of the 
Judges. It was then fully considered by all of us; and it was 
the unequivocal opinion of the judges (and my impression is 
that there was an entire unanimity of opinion) that the cer- 
tificate of the judge, upon the accounts of the marshal, was 
conclusive, and could not be re-examined at the Treasury 
Department, but must be passed as of course. I have never 
at any time heard a doubt expressed by any judge that this 
was the true and only legitimate construction of the statute; 
and I have no objection to its being communicated to the 
Treasury Department.” Being informed, since the question 
was submitted to me, that, at a subsequent period to that re- 
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ferred to by Judge Story, and since the appointment of Mr. 

Chief Justice Taney, the point was again brought to the at- 

tention of the judges of the Supreme Court, I wrote the Chief 

Justice upon the subject, and enclosed Judge Story’s letter. 
The following is his reply: 


Battimore, November 17, 1849. 


“Sm: I have received your letter, together with the copy 
of one from the late Mr. Justice Story to Mr. Sibley, dated 
November 5, 1837, concerning the construction of the act of 
1792, (chap. 36, s. 4,) and proceed to answer your inquiry. 

“TI was not on the bench when the opinion referred to by 
Judge Story was expressed by the judges. You wiil observe 
that he states it to have been given some years before the 
date of his letter; and I did not receive my appointment 
until March, 1836. 

“But I remember very well that Judge Story stated to the 
court (I think at the term next following the date of his let- 
ter) that there had been some difficulty in the offices at 
Washington in the settlement of Mr. Sibley’s accounts, and 
that he had written to Mr. Sibley a letter, giving his opinion 
that, under the act of Congress, the certificate of the judge, 
upon the accounts of the marshal, was conclusive, and that 
this had been the opinion of all of the judges of the Supreme 
Court upon a former occasion, when the subject had been 
brought before them. And as several changes had recently 
taken place in the bench, he inquired of us whether we con- 
curred in this opinion, or held a different one. I certainly con- 
curred ; and my tmpression is that there was no difference of 
opinron among us; so that we authorized Judge Story to com- 
municate our opinion to Mr. Sibley. 

“With great respect, I am, sir, your obedient servant, 


“R. B. TANEY. 


“Hon. Revervy Jonnson, 
“ Attorney General United States, Washington.” 


With every possible respect fur the judgment of Mr. Jus- 
tice Woodbury, Jam sure lam upon this evidence justified 
in saying that the weight of the judicial authority is in con- 
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flict with his opinion, and maintains the proposition I have 
endeavored to make good. 

My answer, then, to your first inquiry, is, that, construing 
the act of the 22d of January, 1818, either by itself or with 
the aid of usage or of other authority, “the certificate of the 
presiding officer of the Senate is conclusive evidence in sup- 
port of the charges for payments made by the Secretary of 
the Senate.” 

Second. If the certificate of the presiding officer is not con- 
clusive, is the Secretary of the Senate, under the Ist section 
of the act of the 22d of January, 1818, entitled to credit for 
the payments of mileage disallowed by the Comptroller ? 
The question of law here involved is, whether senators to the 
2d session of the 30th Congress, which terminated on the 3d 
of March, 1849, are entitled to mileage for attending the 
special session, which commenced on the 5th and terminated 
on the 23d of that month ? 

This depends on the true construction of the act, heretofore 
referred to, of the 22d of January, 1818—the only law in 
force relating to the question. And I propose to consider, 
first, its first section by itself, independent of its provisions ; 
second, in connexion with its provisions; and third, upon the 
authority of legislative or other constructions. 

First, for the purpose of this inquiry, it is unnecessary to 
look into the antecedent laws. These will be examined un- 
der the third head. Whether they were different or identical 
with the act of 1818, can be of no importance in an exami- 
nation confined to that act. 

What, then, as regards the question, is the meaning of the 
Ist section of the act, independent of its provisions? Its pro- 
vision, as far as is material to the present purpose, is this: 
“That at every session of Congress, and every meeting of the 
Senate in the recess of Congress, after the 8d of March, 1817, 
each senator shall be entitled to receive eight dollars for 
every day he has already attended, or shall attend, the Senate, 
and shall also be allowed eight dollars for every twenty miles 
of estimated distance by the most usual route from his place 
of residence to the seat of Congress, at the commencement 
and end of every such session and meeting, and that all sums 
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for travel already performed to be due and payable at the 
commencement of this act; and in case any member of the 
Senate has been, is, or shall be detained by sickness on his 
journey to or from such session or meeting, or, after his ar- 
rival, has been, is, or shall be unable to attend the Senate, he 
shall be entitled to the same dazly allowance.” 

First. It is obvious that the same daily allowance here given 
to each senator for his attendance at every session of Con- 
gress, regular or special, is also given for his attendance at 
every meeting of the Senate in the recess of Congress, and 
this wholly irrespective of the termination of the congres- 
sional] session and the commencement of the special meeting. 
It is the session and the attendance which give it in the one 
case—the meeting and the attendance in the other. 

Second. No distinction is made between senators, either with 
regard to mileage or daily allowance. The language is, that 
at every &ssion and every meeting, each senator shall be enti- 
tled to eight dollars per day, and shall also be allowed eight 
dollars for every twenty miles of estimated distance, &c. 

All aré here clearly placed upon the same footing. A con- 
struction which discriminates between them in regard either 
to pay or mileage, or makes the right to either depend upon 
the time of the commencement of the session, or the meeting, 
or upon anything occurring antecedent to such session or 
meeting, finds no warrant in theact. It can only be sustained 
by interpolation. Read the act as it is, and such a construc- 
tion is impossible. It is but by invoking what is supposed to 
have been its design—but by assuming the place of Congress, 
and deciding for oneself what compensation should be allowed, 
and under what circumstances—that we can find authority for 
such an interpolation. 

Third. It is manifest that if actual travel is required to 
give the mileage at a special meeting, it is equally required 
at aregular session. The allowance is given in the first case 
in the same terms as in the last. It is eight dollars “for 
every twenty miles of estimated distance from his place of 
residence to the seat of Congress, at the commencement and 
end of every such session and meeting.” 

The provision is capable of but one meaning. If the title 
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to mileage under it, at the commencement of the meeting, in 
the case of a special meeting, rests upon the senator’s actually 
and purposely travelling the estimated distance to attend the 
meeting, then title to the like mileage in the instance of a 
regular session rests upon the same condition. 

Fourth. The same remark is equally true of the mileage at 
the end of a meeting and at the end of a regular session. Ac- 
tual travel if necessary at all, is necessary in both cases 
alike. 

It seems to me impossible to deny the truth of these propo- 
sitions ; and, if they are true, are they not conclusive of the 
question ? 

The first is conceded by the Comptroller. He gives to each 
senator the same daily allowance or pay for his attendance at 
the special session of the 5th of March that he gives to each 
for his attendance at the regular session. The senators hold- 
ing over after the 3d of March, as well as those who, for the 
first time, attend the seuate at the special session on the 5th, 
have been paid without objection, and properly, the same 
daily allowance, because it is given in the same terms to all 
alike. And yet, as has been seen, the allowance for mileage, 
given to some and refused to others by the Comptroller, is 
also given alike, and in the same comprehensive terms, to 
all. 

The provision is, that each senator, not a particular class, 
is to receive eight dollars for his attendance at every session, 
and at every meeting of the body in the recess of Congress, 
not at any particular session or meeting; and that he shall 
also be allowed eight dollars for every twenty miles of esti- 
mated distance from his place of residence to the seat of Con- 
gress, at the commencement and end of every such session 
and meeting. The latter allowance being provided for each 
in language identical with the allowance for pay, it must, as 
is admitted in the case of pay, be paid to each. The Comp- 
troller’s construction, therefore, conflicts with the plain and 
only meaning of the words used. 

Again: The act says nothing of actual travel in regard to 
the allowance at any session or meeting. That is regulated 
in each case by the estimated distance between the senator’s 
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residence and the seat of Congress, and not by the distance 
actually travelled for the purpose of attendance. With or 
without such actual travel, or any inquiry into the fact, as far 
as the papers before me indicate, the Comptroller has allowed 
full mileage to all senators at the regular session, and to some 
senators such mileage for attending the extra session, whilst 
he has refused it as to that session to all senators at the regu- 
lar session, and on the sole ground that they did not actually 
travel to Washington to attend the special session. This, of 
course, is to discriminate between senators when identity of 
interest exists, if the words of the law are gratified. 

Again: If actual travel is necessary to the allowance for 
the mileage payable at the commencement of every session 
or meeting, it is equally necessary to such allowance payable 
at its end, and should, consequently, be made to appear before 
it is paid—the terms as to this latter mileage being in this 
respect the same with those of the former. And yet full mile- 
age at the end of the regular session is allowed by the Comp- 
troller to all the senators at the session, and full mileage at 
the end of the special session to each senator at that session 
to whom mileage at its commencement has been allowed. 
What the usage has been in this particular J shall hereafter 
state. It is sufficient for my immediate purpose to show that, 
except in the case of senators holding over from the regular 
session—and only in this case in regard to that session—the 
Comptroller has given mileage at the commencement of each 
of the sessions, without regard to actual travel to or from the 
seat of government. The error of the Comptroller is in sup- 
posing that actual travel is necessary. 

If that construction be sound, it is applicable to all mileage 
at every session, general or special, and satisfactory evidence 
of the fact must be given and govern the amount of the al- 
lowance. See the effect of this upon the act. The act says 
each senator, “at the commencement and end of every session 
and meeting, shall be allowed eight dollars for every twenty 
miles of estimated distance,” &c., “from his place of residence 
to the seat of Congress.” The construction says no, this is not 
the rule; the law does not mean what it says; “estimated 
distance” does not regulate the allowance; that of itself is 
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nothing ; “actual travel” is required, and the act is to be read 
as if the words “actually travelled” followed the words “esti- 
mated distance,” and formed part of the act. The answer to 
this is obvious: 

First. That, contrary to every rule of interpretation, it not 
only interpolates terms in the statute unnecessarily, because 
its language is plain, but it defeats the meaning of that lan- 
guage. 

Second. That it substitutes a doubtful and uncertain rule 
for a much more fixed and certain one. Place of residence, 
and its distance from the seat of Congress, can be much more 
easily and surely ascertained than the extent of actual travel. 

Third. That, if actual travel is to be required, the distance 
of the travel should regulate the allowance, and not the dis- 
tance of the residence; that the residence is not to be used 
against the senator to limit the maximum of his allowance, 
and to be disregarded by the government in fixing against 
itself the minimum. 

Fourth. That it assumes the only purpose of the allowance 
to have been to defray the expense of travel, when it was 
notorious in 1818 that such travel did not and would not re- 
quire that amount of allowance, and when the very title of 
the act disproves it. The title is: “An act allowing compen- 
sation to the members of the Senate,” &c. The entire allow- 
ance, then, provided, (pay and mileage,) is allowed “as com- 
pensation” for public service—not merely to defray actual 
expenses. The expenses to which senators would be subjected, 
no doubt entered into the consideration of Congress in fixing 
the compensation, but not exclusively. Sacrifices of time and 
of private business equally entered into it; and all together 
controlled the amount. It is, therefore, an unsound view of 
the act which regards it as merely designed to enable the 
senator to meet actual disbursements. It had the further 
purpose of compensating individual sacrifices of time and 
money made for the public good. 

I come next to examine the section with the provisoes. Do 
these give it a different meaning? The one, and the only 
one, that could be relied upon for that purpose, is the first. 
{t is in these words: “ Provided, always, That no senator shall 


212 HON. REVERDY JOHNSON 





Mileage of Senators Attending a Special Session. 


be allowed a sum exceeding the rate of eight dollars a day 
from the end of one such session or meeting to the time of his 
taking his seat in another”—that is, to put it in different lan- 
guage, “that from the end of such session or meeting to the 
time of his taking a seat in another, no senator shall be al- 
lowed a sum exceeding the rate of eight dollars a day.” 

Suppose this proviso to follow directly that part of the sec- 
tion which I have given under the first head, and that the 
two constituted the whole section: what would be its effect ? 

The Comptroller says that it applies to and limits the 
mileage allowance, and proves the propriety of his construc- 
tion. Would that be its operation, even assuming the entire 
section to be as just supposed? I think not. 

First, because the sum which is limited is that which is to 
be received after the mileage, as well as the pay, is due and 
paid for the preceding session or meeting. That having been 
already earned and received, clearly cannot be taken into the 
estimate of the amount to be drawn. afterwards for services 
afterwards rendered. To do that would be absurd. What 
has been before given is given on account of prior services. 
The country had had the benefit of that service of the senator, 
and had, under the law, paid him for that the amount he re- 
ceived. To charge this sum in whole or in part to his debit, 
in settling with him for future services, would be not less 
unjust than against the plain meaning of the act. And yet 
this is done under the Comptroller’s construction. 

The act declares that at every session or meeting certain pay 
and mileage for attendance shall be received by each senator. 
But the Comptroller says, whether this is to be paid or not, 
depends on what has been paid at the prior session for at- 
tending that session; that if the sum allowed him thereon, 
added to mileage for the succeeding session or meeting, will 
exceed the rate of eight dollars a day from the end of the 
prior session to the time of the senator’s taking his seat in 
the following, such mileage is either to be altogether refused, 
or reduced so as to bring the whole within the limit. 

If this, then, is the effect of the proviso, it contradicts the 
enacting clause, being inconsistent with its plain language, 
But what is its meaning! A word or two will, I think, 
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make this apparent. In the acts of 1789 and 1796 the same 
proviso immediately followed the following part of the en- 
acting clause: “ And in case any member of the Senate shall 
be detained by sickness on his journey to or from any such 
session or meeting, or after his arrival shall be unable to at- 
tend the Senate, he shall be entitled to the same daily allow- 
ance.” The design of this clause was to give the senator 
the same compensation in the contingency stated that he would 
receive if the journey was made, and he had in fact attended 
the Senate, which, without the clause, would not be secured to 
him. The antecedent parts of the sections in each of these acts 
as in the one of 1818, were as to such compensation clear and 
unambiguous. It was to be allowed so much per day “ for 
every day he shall attend the Senate,” and so much “for 
every twenty miles of the estimated distance by the usual 
road from his place of residence to the seat of Congress.” 
The succeeding provision was to secure these to him when 
sickness intervened so as to deprive him of them. It was to 
this stipulation that the proviso in question was in the origi- 
nal acts directly annexed. Its design, therefore, by every 
recognised rule of interpretation, was to qualify and guard 
against the general language of that stipulation. It had no 
applicability to the prior part of the section. That was to 
stand by itself, and unlimited. 

Is there any difference in this respect between the acts re- 
ferred to and that of 18187 I am sure that there is not. In 
the latter law, between the clause as to sickness and the pro- 
viso, is the provision fixing the compensation of the senators 
pro tempore, which, until then, had been done by separate 
legislation. But this in no way changes the effect of the pro- 
viso. That, as before, operates upon the clause as to sickness, 
and not upon the antecedent part of the section. 

A moment’s reflection will show how absurd it would be to 
give it the construction maintained by the Comptroller. The 
first session of the last Congress terminated on the 14th of 
August, and the second commenced on the 4th of the ensuing 
December—an interval of one hundred and eleven days; 
which, at $8 per day, is $888. If the proviso applies to the 
mileage, as he insists, then no senator at the begining of the 
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second session could have received more than that amount. 
The effect of this would have been, as will be seen by refer- 
ring to the estimated distances of their residences from Wash- 
ington, that five of the senators at the beginning of that ses- 
sion would have been entitled to no mzleage, and scventeen 
others, in the place of full mileage, to such sum less the 
difference between $888 and the joint amount of their mile- 
age at the termination of the first session and the commence- 
ment of the second. And yet, manifest as this was, no repre- 
sentative (for the proviso equally applies to members of the 
House) nor senator, neither the Speaker nor the Vice Presi- 
dent, nor any officer of the government, Comptroller or other, 
ever dreamed of denying full mileage in that case to every 
member and senator. Other illustrations of the error of the 
doctrine will readily suggest themselves when it is remember- 
ed that since 1789 several extra sessions of Congress have 
been held, recently after the termination of the immediately 
preceding sessions, and regular second sessions soon after the 
termination of first sessions. By act of Congress, one was 
held on the 22d May, 1809, and terminated the 28th of the next 
month. One on the 24th May, 1818, and terminated the 2d 
August in the same year. By President’s proclamation, one 
on the 4th September, 1837, and terminated the 16th October, 
same year. One on 3Ist May, 1841, and ended the 13th Sep- 
tember in that year. In none of these instances was full 
mileage refused or the title to it doubted, (except in a single 
case to be hereafter adverted to,) although in each it was 
clearly not due, if, according to the views of the Comptroller, 
the proviso applies to mileage at all. 

But there is another view, in my judgment conclusive, and 
which seems to have escaped the Comptroller; and this is, 
that suggested by the last proviso to the first section of the 
act of 1818. It seems to me to demonstrate the error of 
his opinion. The act passed the 22d January, 1818; but it 
applied to “every session of Congress, and every meeting of 
the Senate in the recess of Congress, after the 3d March, 1817.” 
There had been such a meeting of the Senate on the 4th of 
March immediately succeeding the termination of a session 
of Congress. At this extra meeting of the Senate, therefore, 
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no senator would have been entitled to full or to any mileage 
for such meeting, if the amount which he had received at 
the commencement and end of the then closed session of 
Congress was to be considered as affecting his right to such 
mileage, hecause of the limitation in the proviso I have been 
considering—that, if the doctrine I am resisting is a sound 
one, he could not have claimed had the section remained 
Singly with the enacting clause and that proviso. No other 
qualification or restraint was necessary if the proviso em- 
braced mileage. But Congress was not of that apinion. 
They thought that a further qualification was necessary, and 
they made it by a second proviso, just following the first, ex- 
pressly declaring “that no senator shall receive more for 
going to and returning from the meeting of the Senate on 
the 4th day of March last than if this act had not been passed.” 
It isa familiar rule of interpretation that a proviso or ex- 
ception in a statute shows that, in the view of the legisla- 
ture, the subject provided for or excepted would otherwise 
have been included within it. 

The thing here provided against was, that the act was not 
to embrace mileage for going to or returning from the special 
meeting of the Senate of the 4th March, 1817. That was to 
stand as it would have stood if the act had not passed. Now, 
if the first proviso qualified the enacting clause as to mileage, 
then this last qualification in the second proviso was wholly 
unnecessary. Its sole object, therefore, was to make a fur- 
ther qualification not found in the previous part of the act. 

But this second proviso applies only to the special meeting 
of the Senate of the 4th March, 1817. Why was this, if all 
euch special meetings were intended to be execpted? The 
law was designed to be, and is in terms, a perpetual one; 
and consequently, if actual travel was contemplated as ne- 
cessary to give the right to mileage, and as in the case of 
such meetings beginning on the 4th of March, certain to be 
had at least once in four years—senators holding over and in 
attendance at the end of the preceding regular session— 
such actual travel would not be had; if they were not to 
have mileage at these meetings, this second proviso, upon 
every rule of construction, would not have been confined to 
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the meeting of March, 1817, but would have included all 
meetings of that character. The fact, then, of its being so 
confined demonstrates that Congress did not intend to em- 
brace subsequent meetings, as its existence demonstrates that, 
in the judgment of Congress, the first proviso did not embrace 
mileage at all at any session or meeting, regular or special. 

I come now, in the third and last place, to consider the au- 
thority of legislative or other construction. 

It is true that until 1841, in the case of the Hon. George 
Evans, mileage at these special meetings of the Senate had 
never been paid, nor, as far as I am informed, been claimed. 
But it is not true that the claim, in principle, was never made 
or paid. On the contrary, it bas been often asserted and al- 
lowed, and, except in a single case, without question and with 
the sanction of all. 

The act of 1818 is admitted to be, in this particular, identi- 
cal with the acts of 1789 and 1796. Since the first of these 
laws to the present time, extra sessions of Congress have been 
held, at which to all members full mileage was allowed, with- 
out objection from any quarter, although in many instances 
the mileage received at the end of the previous session and 
at the commencement of the particular session, taken to- 
gether, exceeded the limited daily allowance during the inter- 
val; and yet this was all illegal, and a violation of clear duty 
by members, senators, and officers, if the Comptroller’s doc- 
trine is correct. The exception I have alluded to is the pass- 
ing of the act of 6th July, 1797. (1 Statutes at Large, 533.) 
This act is relied upon as a legislative interpretation of the 
proviso J am now considering, and as confirming the views of 
the Comptroller. I admit that this fact would be entitled to 
much weight if it stood unaffected by subsequent construc- 
tion. But it does not so stand. The act of 1797, in words, 
includes only the then special session of Congress, and gives 
full mileage at such session. Now, it is no doubt true that 
the act was passed because it was doubted whether the pro- 
viso in the act of 1789 did not apply to mileage. But it does 
not appear that such doubt ever existed afterwards. On the 
contrary, as before stated, at all subsequent extra and regu- 
lar sessions of Congress full mileage was allowed, without 
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objection, to all, although in the former, and in many of the 
latter instances, it could not have been allowed if the proviso 
embraced mileage. The practical construction, therefore, of 
the law, by every proper department of the government, is, 
except in the single case referred to, against the doctrine of 
the Comptroller. But the doubt leading to the act of 1797 
does not seem to have even previously prevailed. In 1795 a 
special meeting of the Senate was had on the call of Wash- 
ington, beginning on the 8th and terminating on the 26th 
June, in that year. At this meeting, every senator but one— 
and he resided at the seat of government—received, and, as 
far as is known, without question, full mileage; and yet all 
of them except eight had been members of and attended the 
preceding session, ending the 3d March, 1795, and had re- 
ceived full mileage at the beginning and termination of that 
session—the allowance, too, sanctioned by the certificate of 
the then Vice President, John Adams. 

Again: What else is there, in the nature of authority, 
against the view I hold, other than the inference to be drawn 
from the act of 1797, and the omission to claim the mileage 
by senators at such extra meetings of the Senate? Nothing. 
The effect of such omission is no more than that by the uni- 
form construction under which the allowance has been made 
to all, as stated, at sessions of Congress when it could not have 
been done if the proviso included mileage. 

A word or two more on the subject of authority. The 
question was expressly made in Mr. Evans’s case in 1841. 
Mr. Southard, the then President pro tempore, and, as all 
know, an accomplished jurist, after careful examination and 
consultation with the other distinguished lawyers of the body, 
decided it asI do. In 1845—an instance not mentioned by 
the Comptroller—the question again arose in the case of the 
Hon. Dixon H. Lewis, and was ruled in the same way by the 
then presiding officer, (Mr. Mangum,) after having taken time 
until the following session to consider it, and having also 
consulted the most eminent lawyers of the Senate. It was 
also in 1845 again made and again decided in the same way 
by Vice President Dallas, after full deliberation, and sup- 
ported by a luminous opinion; and, at a subsequent period, 
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also so decided by the Hon. David R. Atchison, as President 
pro tempore. And, finally, every member of the body but 
three, distinguished as many of them are at the bar, as well 
as in the council chamber, has received the allowance, after, 
as ] am advised, an examination of the question, and under a 
full conviction that it was due under the law. With all due 
deference to any other authority, I think Iam safe in saying 
that, in the judgment of enlightened men, that which I have 
enumerated should be held conclusive, even if the question, as 
an original one, was doubtful. 

I answer your second inquiry, therefore, by saying that, in 
my opinion, the Secretary of the Senate is, under the first 
section of the act of January 22, 1818, entitled to credit for 
the payments of mileage disallowed by the Comptroller, 
whether the certificate of the presiding officer is conclusive 
or not. 

This opinion has been given more in detail than is my 
habit, because of the character of the questions submitted, 
and of the unaffected solicitude I have felt, convinced as J 
was, after the fullest consideration, that the conduct of the 
senators was correct, to vindicate them, to the extent of my 
ability, from the imputed charge, made now for the first time 
in the history of the government, of receiving public money 
to which they had no title. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

REVERDY JOHNSON. 


Hon. Wituiam M. Mereorrna, 
Secretary of the Treasury. 





DISBURSEMENTS A FOREIGN SQUADRONS. 


The Secretary of the Navy hes authority to arrange with Baring Brothers & Co., 
of London, for the payment of the drafts of disbursing officers attached to foreign 
squadrons. 

Artrorney GENERAL’s Office, 
December 6, 1849. 
Sir: I have examined the copy of the correspondence be- 
tween the Navy Department and Messrs. Baring Brothers & 
Co., of London, who, in July, 1844, were nominated to and 
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confirmed by tne Senate as temporary agents of the depart- 
ment, and have considered the question submitted upon it for 
My opinion, as to the right of the department to enter 
into the agreement appearing in the correspondence for the 
payment of the drafts of disbursing officers attached to for- 
eign squadrons. 

I am at this time so pressed by other official engagements, 
admitting of no delay, that I can only say, in a word, that J 
have no doubt of the authority of the department to make 
such an agreement. The authority cannot possibly be ques- 
tioned, except under the act of the 6th March, 1846, (Session 
acts, p. 91,) to provide for the better organization of the trea- 
sury, and for the collection, safe-keeping, transfer, and dis- 
bursement of the public revenue; and, in my opinion, it is 
not forbidden by that act. 

As the question, however, is an important one, and is, I be- 
lieve, presented for the first time to this office, I will, if you 
desire it, avail myself of the first moment to give my reasons 
in detail. 

In the mean time, I suppose what I now state will answer 
the immediate purpose of your emergency. 

I have the honor to be, with high regard, your ‘obedient 
Servant, 


REVERDY JOHNSON. 
Hon. Wm. B. Preston, 
Secretary of the Navy. 





SALARIES OF TERRITORIAL OFFICERS OF OREGON. 


The salaries of the territorial officers of Oregon date from the time of their ap- 
pointment, but are not payable until they reach the territory and enter upon their 
Official duties. 

ATTORNEY GENERAL’s OFFice, 
December 21, 1849. 
Stu: lL have considered the questions submitted to me, as 
to the time when the salaries of the territorial ofticers of 

Oregon are to be paid. 

This depends upon the 11th section of the act of the 14th 
of August, 1848, entitled “an act to establish the territorial 
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government of Oregon,” and, in my opinion, its proper con- 
struction is, that the salaries date from their respective ap- 
pointments, but that they are not payable until the officers 
reach the territory and there enter upon their official duties. 

J have the honor to be, very respectfully, sir, your obedient 
servant, 

REVERDY JOHNSON. 
Hon. Tuomas Ewine, 
Secretary of the Interior. 


AUTHORITY OF THE COMMISSIONER ‘OF PATENTS. 


The authority vested in the Commissioner of Patents to issue patents for inventions 
exists in full force in each case, for examination and final decision, until the 
patent shall have been actually issued. 

And whatever intervening or interlocutory opinions he may give in the proceedings 
to determine questions of interference prior to the final determination and issu- 
ance of the patent, the subject remains under his control until the issuance, as 
that is the act which finally decides the question. 

The Commissioner has authority, therefore, to permit one of two competing appli- 
cants for a patent for a similar invention to withdraw and refile his application 
after he has expressed an opinion favorable to the priority of the other; and such 
intervening opinion or decision is no bar to the issuance of a patent on the new 
application, if, upon a full examinatton of the whole subject, he considers the 
applicant entitled to it. 


Atrorngy GENERAL’s Office, 
December 22, 1849. 

Sir: ] have carefully considered the questions submitted to 
me in the case of Wade and Mathews, conflicting claimants 
for a patent for applying rosin oil in the manufacture of print- 
ing-ink. 

The facts are these: In 1848, Wade applied for a patent, 
but before it was issued a like application was made by Mr. 
Mathews. An interference was then duly declared, and no- 
tice given, as in such cases required. Neither party being 
present on the day fixed by the notice, and no evidence received, 
the then Commissioner, Mr. Burke, decided the priority of in- 
vention in favor of Wade, because of the priority of his ap- 
plication, and notice given Mathews that unless he appealed 
from the decision by a limited day, a patent would issue ac- 
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cordingly. An appeal was not taken; but before the time 
limited for taking it, Mathews withdrew his application, and 
made his deposite of twenty dollars, and filed a new applica- 
tion in the words of the first. The Commissioner then de- 
clared an interference between this application and that of 
Wade ; and gave notice to the parties, as in case of original 
interference. Wade insists that the decision of the Commis- 
sioner upon the former application is a bar to the present, and 
that he has a right to a patent. 

Your first inquiry is, “Can the unsuccessful party, under 
these circumstances, withdraw his application and refile it. 
and the Commissioner declare an interference?” A proper 
answer to this question depends altogether, I think, upon the 
construction of the 7th and 8th sections of the act of the 4th 
January, 1836, “to promote the progress of the useful arts,” 
&ec. (5 Statutes at Large, 117.) There are no other provis- 
ions affecting it. If by these the entire authority vested in 
the Commissioner is executed when he decides, in a case of 
interference, in favor of either party, and his duty thereafter 
in the issuing of a patent is but ministerial, then the course 
pursued in this instance in declaring a second interference 
was illegal, and Wade is entitled to his patent. 

It is certainly true, that a special authority once fully exer- - 
cised in the way prescribed, is exhausted; and it is equally 
true that it can only be exercised in the way prescribed. It 
is also clear, as a general rule, that in such jurisdictions pow- 
ers not delegated are not to be implied ; but it is equally clear 
that when not expressly prohibited they may be implied, if 
hecessary to the discharge of a power which is delegated. 
No authorities are cited for these propositions, as they are 
familiar and perfectly well settled. What, then, are the pow- 
ers, in a case like the present, of the Commissioner, and when 
are they fully exercised? His power to issue a patent is 
under the 7th section of the act of 1836; and he is only au- 
thorized to issue, when, upon examination, it shall not appear 
to him “that the same had been invented or discovered by 
any other person in this country prior to the alleged invention 
or discovery thereof by the applicant, or that it had been 
patented, or described in any printed publication in this or 
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any foreign country, or had been in public use or on sale, with 
the applicant’s consent or allowance, prior to the application.” 
Being satisfied as to these several facts, and also satisfied that 
the invention is “sufficiently useful and important,” it then be- 
comes his duty to issue a patent. 

Under this provision it is manifest that the whole subject 
rests on the judgment of the Commissioner until the patent is 
actually granted. It is that grant which finally decides the 
question submitted to him; and, by the plain words of the 
Jaw, his authority to make the grant depends upon his being 
satisfied, at the moment he does make it, upon each one of 
the points made by the law necessary to the validity of the 
application. The remainder of this section only provides for 
a mode in which, when the decision is against the applicant, 
he may have it reviewed by another tribunal—being, by that 
act, a board of examiners, and now, under the act of 3d 
March, 1839, section 1], (5 Statutes at Large 353,) the chief 
judge of the District of Columbia. 

As far as this section of the act is eoncerned, it is clear 
that the authority of the Commissioner is not only not ex- 
hausted by any preliminary or intervening opinion he may 
form on the question of title to patent before he issues the 
patent, but that his duty is not performed, and, on the con- 
trary, is violated, if, at the time he issues it, he is not satisfied 
upon the facts necessary, under the law, to the validity of the 
claim. 

Let us see if, in this respect, there is any difference between 
the 7th and 8th sections of the act. I think not. In the &th, 
as well as in the 7th, in my opinion, the power of the Com- 
missioner is not extinguished and the matter put beyond his 
reach, by anything to be done by him, short of the issuing of 
the patent. The proceedings in the present case were had 
under the 8th section. That section provides that, when an 
application for a patent is made “ which, in the opinion of 
the Commissioner, would interfere with any other patent for 
which an application may be pending, or with any unexpired 
patent which shall have been granted, it shall be the duty of 
the Commissioner to give notice thereof to such applicants or 
patentees, as the case may be; and, if either shall be dissatis- 
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fied with the decision of the Commissioner on the question of 
priority of right or invention, on a hearing thereof, he may 
appeal from such decision on the like terms and conditions as 
are provided in the preceding section; and the like proceed- 
ings shall be had to determine which or whether either of the 
applicants is entitled to receive a patent as prayed for.” 

It will be seen that this provision, as: far as the action of 
the Commissioner is concerned, refers to but one of the 
grounds upon which he is to be satisfied under the 7th sec- 
tion, and that but partly; that is to say, the ground of priority 
of invention between the applicant and any other applicant 
whose application is pending, or any unexpired patent. 

All the other conditions required by the prior section are 
here omitted. Was it, then, the purpose of this section to 
limit the authority of the Commissioner, or rather to limit his 
duty, as that was prescribed by the previous section? Under 
that I think it is clear that, to the moment of issuing the pat- 
ent, his authority exists in full force, and his duty in equal 
force, to patent or not, as he may then be satisfied of the title. 
Does this latter section authorize him to issue a patent to one 
who he is not only not satisfied is entitled to it, but who he 
may be satisfied is not entitled to it? I think not. 

The title to patent depends on the 7th section. Its pre. 
visions must be found to give it, and refer to the period when, 
under them, the Commissioner is empowered, and it is made 
his duty, to decide for or against application; he must have 
like authority, and it must be equally his duty, to decide un- 
der the Sth section. If this was not the case, this result would 
follow: that the act, in one section, would make the claim 
depend upon the judgment of the Commissioner at the time 
of issuing the patent; and in the other, though the reason 
were precisely the same, would make it wholly independent 
of what at that time might be his opinion. 

The act is not, I think, liable to such an objection. The 
two sections are to be considered together; although they 
look in part to different states of things, in connexion with 
the application, they look to the same end—the granting the 
patent only to the party entitled to it under the act. The 
latter is not to be construed so as to repeal that part of the 
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former which not only does not empower the Commissioner 
to issue the patent unless he is satisfied upon each of the 
conditions upon which it makes the claim to rest, but, on the 
contrary, makes it his duty, unless so satisfied, to refuse it. 
But what places this view beyond doubt is, that the 8th sec- 
tion contains no authority to issue a patent at all. It has no 
provision which, in words or by implication, can be construed 
to give the power. The patent, then, is issued under the 
authority of the 7th section, and can only go to him who, at 
the time it is issued, the Commissioner is satisfied is entitled 
to it under the terms of the section. These, as already stated, 
so far from authorizing him to grant it when he is not satis- 
fied as to priority of invention, prohibits his granting it. 

The whole object of the 8th section was to hear the ap- 
plicant and another applicant, or a patentee holding an un- 
expired grant for a same invention, as to priority of inven- 
tion between themselves, as one of the means of satisfying 
the Commissioner upon one of the points specified in the pre- 
vious section. But it was not its purpose to limit his au- 
thority as to time, nor to change his duties, as these were 
regulated by that section. They continue, I think, to govern 
both, and are not performed so as to put the subject beyond 
his control until the patent is actually granted. 

Nor do I see that the inconvenience or injustice supposed 
by the course of Wade to result from this construction will 
ensue. It is thought that, by allowing the course adopted in 
this instance, the controversy can never be brought to a close. 
But this is not so. The Commissioner has control of the 
whole matter. When satisfied of the title, he will issue the 
patent, and it is his duty to issue it. 

The permission to withdraw an application in such case 
will be granted or not, as the Commissioner may be so satis- 
fied or not. It is no answer to this to say that it leaves the 
rights of parties to depend upon the discretion of the officer, 
and not upon the Jaw. His discretion is not a loose and un- 
defined one, which he may use merely as he wills or desires. 
It is a legal discretion, or rather a judgment, founded upon 
the law, and only to be exercised when, in his opinion, the 
laws demands it. This demand was made when the Com- 
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missioner was called upon to issue a patent to an applicant 
which he is either satisfied is not entitled to it, or doubts as 
to the title under the only section of the law which gives 
him authority to issue it—the 7th. But if the delay and in- 
convenience suggested might be the consequence in some 
cases, the injustice that might result to the true inventor or 
to the public from the opposite construction commends this 
to adoption. Whilst, in a spirit of true policy, the act carries 
out the constitutional provision for the promotion of “the 
progress of science and useful arts, by securing, for limited 
periods, to authors and inventors, the exc)usive right to their 
respective writings and discoveries,” it at the same time 
guards the public against abuse, by requiring the Commis- 
sioner, at the very last moment, to be satisfied that he is se- 
curing the real author or inventor the exclusive right to his 
own discovery, and not sanctioning an invalid or fictitious 
claim, and thereby furnishing the means of annoying and 
injuring the public. 

Ihave no doubt, therefore, that the Commissioner in the 
present instance, Mr. Burke, had authority to receive the 
second application of Mathews, and that it was his duty so 
to do, under the circumstances; and that the opinion he 
gave upon the former application, no patent having issued 
to Wade, is not a bar to such proceeding. 


I decline, for the present, answering the second question, 
so far as it is not covered by this, as it is not called for by 
the present case. But if you think that an answer is re- 
quired for the proper execution of the duties of the Commis- 
sioner, I will give it, at a moment of more leasure than I 
now have. 

I have the honor to be, sir, with high regard, your obedient 
Servant, 


REVERDY JOHNSON. 


Hon. Taomas Ewine, 
Secretary of the Interior. 
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CLAIMS OF THE CHICKASAWS AND CORCORAN & RIGGS. 


The account of the Chickasawe is to be considered now as having been properly 
opened and restated, and the balance found due by the accounting officers is 
properly chargeable to the appropriation for the subsistence and removal of 
Indians. 

The contract assigned to Corcoran & Riggs is valid, and should be paid out of the 
fund otherwise payable to the Chickasaws. 


Arrorney GENERAL’s OFFICE, 
January 3, 1850. 


sir: In the cases of the claim of the Chickasaw nation 
against the United States, and of Messrs. Corcoran & Riggs, 
as assignees of William M. Gwin, submitted by you to this 
office, I have formed an opinion, after careful consideration, 
which my other engagements prevent my doing more at this 
time than barely stating. Should it be your wish, 1 will 
avail myself of the very first leisure to assign my reasons. 

1. ] am of opinion that the account of the nation is to be 
considered now as having been properly opened and re-stated, 
and that the balance found due by the accounting officers, of 
one hundred and twelve thousand eight hundred and forty- 
two dollars, is properly chargeable to the appropriation for 
the subsistence and removal of Indians. 

2. That the last contract with William M. Gwin, assigned 
to Corcoran & Riggs, is valid, and that out of the fund pay- 
able to the Chickasaws, under the first head, whatever bal- 
ance is due under that contract should be paid to Corcoran & 
Riggs. 

] have the honor to be, very respectfully, sir, your obedient 
servant, 

REVERDY JOHNSON. 

Hon. Tuomas Ewe, 

Secretary of the Interior. 


CLAIM OF THE ADMINISTRATORS OF COMMODORE BARRON. 


The claim of the administrators of Commodore James Barron, commander of the 
State navy of Virginia during the war of the revolution, for commutation pay 
and interest, should be allowed. 
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This opinion is founded upon the judicial decisions of the courts in Virginia, that 
officers of the navy of that State, during the revolutionary war, who served to ita 
close, were equally entitled with officers of their line to commutation pay under 
the act of 1790, and upon reasons stated in other similar cases. 


AtTrogney GeNnERAL’s Ofrice, 
January 31, 1850. 


Sin: At the request of the Secretary of the Interior, com- 
municated to me in an official note of yesterday, that I would 
State to you, “in writing,” the grounds of my decision in the 
Barron case, “that it may serve as a guide for future action,” 
I have the honor to state, that the decision was founded on 
the opinion, that, upon the principles of the judicial decision 
of the Virginia courts, officers of the navy of that State, dur- 
ing the revolutionary war, who served to its close, were 
equally entitled with officers of their line to commutation pay 
under the act of 1790, and upon the grounds stated in the 
several opinions I have given in relation to such pay to offi- 
ers of the line, that their claim is also due by the United 
States, under the act of 5th July, 1832. 

] have the honor to be, very respectfully, sir, your obedient 
Servant, 

REVERDY JOHNSON. 

Mr. Epwarps, 

Commissioner of Pensions. 


ALLOWANCE OF INTEREST ON CLAIMS. 


In the case of the claim for interest of the executor of Gegrge Galphin, deceased , 
who, in his lifetime, and prior to 1773, was a trader with the Creeks and Chero- 
kees, in the then colony of Georgia ; and at the date of the treaty concluded in 
that year between said Indians and the government of Great Britain, ceding a 
large district of country to the latter, in trust, for the payment of their debts to 
traders from the proceeds, &c., a creditor of said Indians to a large amount; 
and who, after the appointment of commissioners by Great Britain to liquidate 
such debts, obtained from them, in 1775, a proper certificate of liquidation of 
his demand, but who, in consequence of his subsequent disloyalty to that govern- 
ment in the revolution which immediately followed, was never paid according to 
the stipulations of the said treaty, but retained such certificate unsatisfied until his 
death ; and which claim was then preferred agninst Georgia, and subsequently 
against the United States, to whom a large tract of said land had been ceded, until 
1848, when Congress ordered it to be paid ; and, pursuant to its order, the prin- 
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cipal was paid by the Secretary of the Treasury—becIDED, that the lands ceded 
by the treaty of 1773 were charged with this debt; that the same was subse- 
quently assumed by the United States; that the claim is analogous to others upon 
which interest has been allowed; and that the claimant is entitled to interest 
from the date of the certificate of said commissioners liquidating the demand. 


Atrorney Generat’s Orfrice, 
February 2, 1850. 

Sm: The question you have submitted to me, upon the 
claim of the executor of George Galphin, under the act of the 
14th of August, 1848, I have examined with all the care due 
to the circumstances attending it—its supposed intrinsic dif- 
ficulty, and the large amount which it involves. 

The opinion I have formed I am clear in; and, although my 
official engagements in the Supreme Court will not enable 
me to give my reasons at length, I do not feel at liberty to 
refuse the request of the claimant, that I would state to you 
the opinion itself. 

The question is, whether interest should be allowed on the 
claim ; and, if it should be, from what period 1 

First. Should it be allowed ? 

I think it should. The material facts are these: George 
Galphin, the testator of the claimant, antecedent to 1773, was 
an authorized trader among the Creek and Cherokee Indians, in 
the colony of Georgia. In that capacity, and as the assignee 
of the claims of other legal traders, he was a creditor of the 
Indians for a large amount. In 1773, under instructions from 
the mother country, the governor of the colony, Sir James 
Wright, negotiated a treaty with the Indians, by which they 
ceded a large extent of territory, now constituting, it is be- 
lieved, two entire counties of the State of Georgia, (Wilkes 
and Lincoln,) and part of two others, (Oglethorpe and Green 5) 
and by an express stipulation, the debts due by the Indians to 
the traders were secured to be paid from the proceeds of the 
lands. 

The treaty was ratified by England in 1775, and a commis- 
sioner duly constituted to liquidate the payment of these 
debts out of the funds so by the treaty provided for that end. 
Under this authority, Galphbin’s claim, and others of like char 
acter, were ascertained, and the amount due to him found to 
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be £9,791 15s. 5d. sterling; and for this sum he obtained a 
proper certificate. The revolutionary war occurring soon 
afterwards, and ending in the independence of the colonies, 
the territory ceded became the property of Georgia. All the 
debts due the traders provided for by the treaty, except Gal- 
phin’s, were afterwards paid, principal and interest, by the 
British government, and his excepted only because of his pa- 
triotic adherence to this country during the war. The others, 
who were loyal to England, were fully indemnified by that 
government, under a just and high sense of the obligation 
imposed upon her by the treaty; although, as to her, the con- 
sideration as to the payment of the debts, in fact, failed, by 
the loss of the entire territory ceded. But as the fault was 
hers, and the traders were innocent as to that result, and did 
all they could as loyal subjects to avert it, she stood between 
them and harm, and fully paid their claims. That Galphin’s 
would also have been paid had he, following the fortunes of 
England, been regardless of the duty which patriotism in 
such an emergency demanded, it is impossible to doubt. 

The loss of his claim is, therefore, to be referred exclusively 
to a cause which should commend it to the favor of the Amer- 
ican government, and induce the government to be, if neces- 
sary, even generous to the claimant, instead of causing it to 
apply to the claim a narrow rule of responsibility, often in its 
effects placing its justice upon a level far below that which 
by the law, as between man and man, is daily declared to be 
the proper and only level of justice. 

These lands were to a considerable extent disposed of by 
Georgia in bounties to the soldiers who achieved our indepen- 
dence, or given by her to settlers to guard her on her frontier 
from Indian outrages. 

From time to time the claim was demanded of Georgia; 
and although its merits were never denied, but, on the con- 
trory, in various ways admitted, it was never paid. 

In 1802 a large tract of country, now comprising the States 
of Alabama and Mississippi, was ceded by Georgia to the 
United States, but until the law of August, 1848, no provision 
was made by the United States for the liquidation of the 
debt. Since that act, it is now too late to dispute the justice 
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of the demand. That question was settled by the law itself— 
looking only to its terms—the memorial which prayed the 
relief, and the report of the committee who reported the bill; 
and if not, is now put beyond all doubt, if any ever existed, 
by the decision of your predecessor, Mr. Walker, in paying the 
principal of the debt. ; 

As | have already said, I am of opinion that interest should 
be allowed, and from the date of the certificate, in 1775. 
My reasons are briefly these: 

1. The effect of the treaty of 1773 was to charge the lands 
themselves with the payment of the debt—principal and 
interest. 

2. This charge in equity remained an incumbrance on the 
lands, in whosesoever hands they might come, except so far as, 
by aright of war, the claims were confiscated. 

3. As against Galphin, that right never existed. He strug- 
gled in common with the patriots of the day in arresting the 
territory from British rule, and insubjecting it to the sov- 
ereignty of Georgia. 

4. That upon the cession by Georgia to the United States, 
in 1802, the latter became liable for the stipulations of the 
treaty of 1773, and bound in law and honor to execute them. 

5. That the minimum of their responsibility being the value 
of the lands, and this being far beyond the amount of the 
claim, with interest, their liability for the entire amount is 
manifest. 

6. That if the British government was liable for the debt, 
as it clearly, under her law, was not, as between her and 
Galphin, because of Galphin’s disloyalty, it was the duty of 
the United States to have prosecuted it upon that govern- 
ment. 

7. That Georgia was responsible originally, as between her- 
self and the claimant; but as the lands were used in a great 
measure for the common benefit of all the States, either as 
means of giving soldiers bounties, or as furnishing a resource 
to guard against Indian ravages, the United States, in 1848, 
when they agrecd to pay this particular claim, agreed to as- 
sume a liability co-extensive with that of Georgia. Jn this 
respect | am unable to distinguish between this case and that 
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of the Virginia commutation cases assumed by the United 
States by the act of July 1882. | 

8. That the allowance of interest in such a case in no way 
conflicts with the prior custom of the government in relation 
to such allowances. That the act of 1848 gives the power to 
allow it cannot be, nor do I understand it to be, denied. 

It is by assuming that there is a settled and almost univer- 
sal rule adverse to such allowances, that the claim is thought 
to be invalid. 

For want of time, I am unable now to go into an examina- 
tion of the cases in which interest has been paid where there 
was no express provision for it in the law embracing the 
claims. As I have already said, I think the Virginia commu- 
tation claims are an answer to the objection; but the claim 
in question stands upon grounds higher and stronger than 
these. 

Here, besides the obligation resulting from assuming, as 
was done by the act of 1848, this debt of Georgia, because of 
the appropriation by her of the lands charged with the debt 
to the common cause, which was all that existed in the Vir- 
ginia cases, there exists this additional ground—that, by tak- 
ing the cession from Georgia, in 1802, we bound ourselves to 
extinguish all outstanding titles to the lands within the limits 
of Georgia, and therefore compelled in good faith to pay this 
debt, which, by a solemn treaty stipulation, was then, and 
must remain until paid, a lien on such lands. And in the last 
place, that, looking to the circumstances preceding the act of 
1848, as stated in the memorial of the claimant, and in the 
report of the Judiciary Committee, and looking to the words 
of the law itself, I have no doubt it was, and should have 
been, the purpose of Congress to pay the interest as well as 
the principal of the claim. 

This, in my opinion, was due to the services and sacrifices 
of the ancestor of the claimant—to the mere legal and equi- 
table responsibility of the United States as trustee of the 
lands charged with the debt—to the obligation to Georgia to 
indemnify her against it, because of her application of the 
lands, as far as disposed of, to the promotion of the common 
cause of the revolution; and, above all, to the duty which 
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Congress must have felt of securing to her own citizens that 
full measure of justice demanded by the treaty stipulation of 
1773, which England, under much less imperative circum- 
stances, so promptly rendered to her subjects. 

As I am not able to find a reason why the interest should 
be made to cease short of the passage of the act of 1848, I 
am, for the reasons already stated, of opinion that it ought to 
be allowed to that date. 

That the amount is a large one, although it calls for, as it 
has received at my hands, a most careful examination, is, of 
course, no reason against its allowance. 


A government never presents itself in a more commanding 
and elevated condition than when it answers fully to all just 
demands. Whilst guarding, as it should, against unjust claims, 
and resorting to all proper precautions to that end, it should, 
with the same care, and with a view alike to its true inter- 
ests and character, sedulously abstain from doing in each case 
anything but full and ample justice. 


It is under a conviction that this will not be done in the 
present instance by anything short of the entire payment of 
the demand, and from a full conviction that the law of 1848 
authorizes and calls for its payment, that I have come to the 
conclusion here stated. 

I have the honor to be, with high regard, your obedient 
servant, 


REVERDY JOHNSON. 


Hon. Wm. M. Mereprra, 
Secretary of the Treasury. 


CLAIM OF THE CHICKASAWS AND CORCORAN & RIGGS. 


On ae reconsideration of the cases of the Chickasaw nation against the United 
States, and of Corcoran & Riggs, assignees of William M. Gwin, there is found 
to exist no reason for changing the opinion expressed on the 3d of January, 1850. 

The account of the Chickasaws is to be considered ag having been properly opened 
and re-stated, and the balance found due by the accounting officers is properly 
chargeable to the appropriation for the subsistence and removal of the In- 


dians. 
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The contract assigned to Corcoran & Riggs is valid, and should be paid out of the 
fand otherwise payable to the Chickasaws. 
AtTorneEY GENERAL’S OrfFice, 
March 7, 1850. 


Sir: In compliance with your request of the 8th January 
last, | have re-examined the cases of the Chickasaw nation 
against the United States, and of Corcoran & Riggs, assignees 
of Wm. M. Gwin, upon which I gave you an opinion on the 
3d of that month, and have most carefully considered the 
additional evidence and the arguments of the counsel for the 
parties concerned, and see no reason to change the opinion 
referred to. 

Indeed, the effect of the recent evidence is to satisfy me 
more fully that that opinion was right, and I therefore again 
advise you accordingly. 

The press of business upon me still continuing, J must wait 
until the final adjournment of the Supreme Court, before I 
can give in detail the reasons which have led me to the con- 
clusion to which I have come; should you then desire it, they 
will be submitted with pleasure. ° 

Ihave the honor to be, with high regard, your obedient 
Servant, 


REVERDY JOHNSON. 


Hon. Tuomas Ewrine, 
Secretary of the Intervor. 


COMPENSATION OF OFFICERS OF THE CUSTOMS. 


Officers of the customs are not entitled to additional compensation under the pro- 
Visions of the 3d section of the act of 7th July, 1838, the same having been ren- 
dered nugatory by the repeal of the act upon which it was based, and the enact- 
ment of another jaw upon the subject. 

The compensation of officers of the customs is fixed by the act of 1840, which con- 
tains new and different provisions. 

ATTORNEY GENERAL’S Office, 


March 18, 1850. 


Sir: I have considered the question you have submitted to 
this office upon the claims of certain officers of the customs 
for additional compensation, under the provisions of the 3d 
Section of the act of the 7th July, 1838, and am of opinion 
that they cannot be allowed. 
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The section of the act referred to was passed, as it purports 
to have been, because of the antecedent act of the 14th July, 
1832. | 

The section of the act of 1838 was “revived and continued 
in force for the year 1840, and until other.vise directed by 
law,” by the 7th section of the private act of 21st July, 1840. 
(5 Statutes at Large—private acts—p. 815.) 

The act of the 14th July, 1832, having been since repealed, 
and of course not now in effect, ] think that the provision 
referred to in the act of 1838, as revived by that of 1840, 
ceases to be in force. It was passed because of the existence 
and operation of the act of 1838. The repeal of that and 
the enactment of the new duty act necessarily annuls the 
provision. 

The compensation to the officers in question is fixed by the 
last act. That, therefore, contains a different provision upon 
the subject. Their compensation is since that period “ other- 
wise directed by law,” within the meaning of these terms in 
the act referred to of 1840, and by the very terms of such act 
the former provision “falls. 

I have the honor to be, sir, with high regard, your obedient 
servant, 


REVERDY JOHNSON. 
Hon. Wu. M. Mereorrns, 


Secretary of the Treasury. 





DISMISSAL OF GENERAL GRATIOT FOR DEFALCATION. 


The case of General Gratiot, who was dismissed the service by order of President 
Van Buren upon a report of his defalcation by the Secretary of War, cannot now 
be reconsidered. 

An officer in default cannot save himself from dismisss) by rendering quarterly ac- 
counts. He is required not only to account but to pay; and a default in either 
subjects him to dismissal. 

The decision of the President in such cases is final. 


ATToRNEY GENERAL’s OFFICE, 
April 8, 1850. 
Sir: The case of General Gratiot, which you have submit- 
ted to this office, [ have considered with all possible care. 
The power of the President on the one hand, and the rights 
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of a distinguished military officer on the other, being in- 
volved, I have delayed an opinion until becoming perfectly 
satisfied of its correctness. My time is now so engaged by 
other official duties that J can do no more than very briefly 
state the reasons which have led to it. They are these: Gen- 
eral Gratiot was dismissed the service by President Van Bu- 
ren’s order of the 4th of December, 1838, upon a report of 
the case by the Secretary of War. The dismissal purports 
to be made under the provisions of the act of 31st January, 
1823. (3 Statutes at Large, 723.) 

I have no doubt that the second section of that act em- 
braces such an officer as General Gratiot then was. It covers 
any and every officer who, having public money in his hands, 
no matter how or for what purpose received, which he has 
no right to retain “as salary, pay, or emoluments.” Such of- 
ficer does not save himself from the dismissal to be made 
under the 3d section, by rendering quarterly accounts. The 
object of the law is not merely to secure such accounts with 
their proper vouchers, &c., but the payment of what was re- 
ceived, less the sum so accounted for. It devolves on the 
party the duty of accounting and paying; and a default in 
either subjects him to the provision of the 3d section—dis- 
missal. To give the President jurisdiction under the act, all 
that is required is, that the officer charged with the direction 
of the department to which the offending officer is responsi- 
ble shall report the fact of default to him. This being done, 
whether he will or not dismiss the alleged offender is sub- 
mitted by the act to his discretion. If he finds the facts to be 
as reported and dismisses, the party is out of the service as 
effectually as if he had never been in it. The judgment is, 
and should be, a final one. Any other construction would lead 
to endless mischief, and render the act comparatively useless. 

It may happen that individual instances of hardship will 
occasionally occur, as it may happen that the President may 
err. But this is an inconvenience which happens in making 
the judyment of any tribunal conclusive. The security of 
the citizen is to be found in the integrity and high character 
of the officer. She good of the country, in the judgment of 
Congress, demanded that such a power shall exist. The con- 
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stant defalcations of the public money, and the insufficiency 
of the usual remedies to guard against them, rendered it ad- 
visable, in the opinion of the legislative department of the 
government, to vest the power of dismissal of all reported 
defaulters in the President. His decision, from the very nature 
and object of the power, must be final. 

I advise you, therefore, that the case of General Gratiot is 
to be considered as concluded and disposed of by President 
Van Buren’s order of the 4th of December, 1838. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 


REVERDY JOHNSON. 


To the Presipenrt. 





PATENT FOR LAND AT THE HOT SPRINGS, IN ARKANSAS. 

A patent should issue to Henry M. Rector pursuant to a certificate issued to him 
on the 24th of November, 1818, and located on Jand at the Hot Springs,in 
Arkansas. 

Arrorney GeNERAL’s OFFICE, 
April 29, 1850. 


Sir: I have carefully considered the claim you have sub- 
mitted to this office, of Henry M. Rector, for a patent under 
a location certificate dated the 24th November, 1818, issued 
to one Francis Langlais, and located on the Hot Springs, in 
Arkansas, on the 27th January, 1819, and am clearly of the 
opinion that the patent should issue. I came to this conclu- 
sion some time since, after full investigation, but delayed ex- 
pressing it to you until I could hear from all parties, or their 
agents, who had an interest adverse to the claim. 

This I have recently done, and, after giving the question a 
second careful consideration, I entertain very decidedly, and 
with a perfect conviction that 1am right, the opinion I at 
first formed. 

The reasons which have led me to it J will give, in detail, 
the moment my duties in the Supreme Court are terminated ; 
but, in the mean time, I advise that the patent be granted. 

I have the honor to be, very respectfully, your obedient 
servant, 


REVERDY JOHNSON. 
Hon. T. Ewrne, 
Secretary of the Intertor. 
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PATENT FOR LAND AT THE HOT SPRINGS, IN ARKANSAS. 


A patent should issue to Henry M. Rector, pursuant to a certificate issued to him 
on the 24th of November, 1818, and located on Jand at the Hot Springs, in 
Arkansas; he being entitled thereto under the act of 19th March, 1843. 


Attorney GENERAL’s Orrice, 
May 2, 1850. 

Siz: In the opinion I sent you the other day, 1 did not state 
the ground on which I mainly formed it. 

This I do now, as far as I have leasure. It is this: that, 
Waiving all the grounds of title in Rector to the patent 
claimed, he is entitled to it by virtue of the act of the 19th 
of March, 1843. As J stated in my note to you of the other 
day, ] repeat, that of the correctness of this view I have not 
the shadow of a doubt, and that I hope the patent may be 
granted. I will avail myself of the first leisure after the 
adjournment of the Supreme Court to assign my reasons at 
length. 

With regard, your obedient servant, 


REVERDY JOHNSON. 
Hon. T. Ewine, 


Secretary of the Interior. 


, 


RIGHTS TO BOUNTY LAND WARRANTS NOT DEVISABLE. 


Soldiers entitled to bounty Jands under the act of 11th February, 1817, but who 
have not received warrants therefor, cannot dispose of their rights to such land 
or crip by will. 

The statute expressly directs, in cases of the death of soldiers before their warrants 
shall have issued, that they shal) be issued in favor of, and enure to, the benefit 
of their families or relations, according to certain rules of priority ; and further 
provides that the land shall not be in any wise affected or charged with, or sub- 
Jected to, the payment of any debt or claim incurred by such soldiers prior to the 
issuing of such certificates or warrants. 


ATTORNEY GENERAL’s Orricr, 
June 28, 1850. 


Sir: The question you have submitted to this oflice, upon 
the 9th section of’ the act of the 11th February, 18.47, (Session 
Laws, p. 125,) has been considered. It is, whether the soldier 
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to whom bounty is promised by this section can dispose of it 
by last will, when he dies before the certificate or warrant 
issues to him? I think not. 

The construction of the Pension Office has, I understand, 
been uniformly in accordance with this view; and,in my 
opinion, that construction is the proper one. Neither the 
words of the law, nor its object, admit of any other. In the 
contingency of the death, which the question assumes, the 
direction of the law is positive that the “certificate or war- 
rant shall be issued in favor and enure to the benefit of his 
(the soldier’s) family or relations,” according to certain pre- 
scribed rules of priority. 

The supplementary act of the 27th of May, 1848, (Session 
Laws, p. 232,) changes these, but not so as to affect this ques- 
tion. 

It also directs that “all sales, mortg ages, powers, or other 
instruments of writing, made or executed prior to the issue of 
such warrant or certificate, shall be null and void to all in- 
tents and purposes whatsoever,” and that the land shal! not, in 
the hands of the family, “be in any wise affected by or charged 
with, or subject to, the payment of any debt or claim incurred by 
the soldier prior to the issuing of such certificate or warrant.” 

The clear design was to secure the bounty to the family of 
the deceased in all cases where that event should occur ante- 
cedent to the actual grant to him of the title. The whole was but 
bounty. It was for Congress to give it at once and absolutely 
to the soldier, or qualifiedly, or conditionally. They have 
manifestly designed to vest the entire bounty in the family in 
all cases of death before, by being actually granted to the 
ancestor, it becomes thereby absolutely vested in him. With 
this view, they not only, in such a contingency, provide that 
the certificate and warrant shall “be issued in favor and en-° 
ure to the benefit” of the family or relatives, but that it shall 
not in any way be responsible in their hands for “any debt 
or claim” of the ancestor, previously incurred, or be affected 
by any kind of contract or conveyance which he may have 
made. Bis y 
- The terms in which this last provision is made are suf- 
ficiently comprehensive to embrace a devise, as well as a dis 
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position, to take effect in the lifetime, and, of course, exclude 
the bounty from its operation. 

I am clear, therefore, in the opinion that the construction 
of the Pension Office is the correct and the only one of which 
the section is susceptible. 


J have the honor to be, very respectfully, your obedient 
servant, 


REVERDY JOUNSON. 


Hon. Tuomas Ewine, 
Secretary of the Intertor. 





TITLE OF THE UNITED STATES TO LAND ON AMELIA ISLAND. 


The proceedings in the circuit court of the county of Nassau, in the State of 
Florida, will have vested the United States with the title to a tract of Jand on 
Amelia island when the conveyance is executed. 


The court had authority to direct the purchase-money to be paid to Mr. Fairbanks, 
the commissioner, for distribution. 


ATTORNEY GENERAL'S OFFICE, 
July 6, 1850. 


Sir: I herewith return the exemplification of the proceed- 
ings had in the circuit court of the county of Nassau, in the 
State of Florida, under the direction of the district attorney, 
in the case of the United States vs. the heirs of John Mc- 
Queen, for the purpose of vesting the title to a certain tract 
of land on Amelia island in the United States, for the purpose 
of erecting a fort thereon; and am of opinion that, under 
these proceedings, when the conveyance directed by the court 
is executed by Mr. Fairbanks, the commissioner appointed for 
that purpose, the title will be vested in the United States. 
The proceedings in the case were had under the authority of 
the act of the General Assembly of Florida of 1845, chapter 
25, as amended by the act of 1849, chapter 265. 

The court has directed the purchase-money to be paid to 
Mr. Fairbanks, as commissioner, who is to distribute it among 
the heirs of McQueen, and to send their receipts to the En. 
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gineer department. I think the court had authority to do this 
under the provisions of the law of 1845, above mentioned. 
I have the honor to be, respectfully, sir, your obedient ser- 
vant, 
REVERDY JOUNSON. 
Hon. Georce W. Crawrorp, 
Secretary of War. 


THE GRANT OF LAND ON DES MOINES RIVER TO IOWA. 


The grant of alternate sections of land on Des Moines river to lowa, by the act of 
Sth August, 1846, extends the entire length of the stream, as well above as be- 


low the Raccoon fork. 
The purpose of the grant was to aid Jowa to improve the navigation of the said 


river from its mouth to the Raccoon fork ; but the grant itself is not limited to 


the section to be thus improved. 

But the question was disposed of by a former Secretary of the Treasury whilst the 
Land Office belonged to his department, and the subject is now res judicata, and 
beyond the control of the Secretary of the Interior. (Bank of the Metropolis vs. 


the United States, 15 Peters, 401.) 


ATTORNEY GENERAL'S OrFrice, 
July 19, 1850. 

Sir: The questions presented in the inatter of the Des 
Moines grant, made to the territory of Jowa by the act of 
Congress of the 8th of August, 1846, upon which, under an 
appeal to your predecessor from the decision of the Secretary 
of the Interior, he required the opinion of this office, are— 

Ist. What is the extent of the grant? and 

2d. Had it been finally adjudicated before the decision ap- 
pealed from was made? 

First, then, is the strip five miles in width on each side of 
the Des Moines river granted, limited in length to what is 
ealled the Raccoon fork; or is the grant co-extensive with the 
length of the river? The grant is made by the first section of 
the act, and is in these words: “There be and hereby 1s 
granted to the Territory of lowa, for the purpose of aiding 
said Territory to improve the navigation of Des Moines river 
from its mouth to the Raccoon fork, (so called,) in said Terri- 
tory, one moiety of the public lands remaining unsold and not 
otherwise disposed of, encumbered, or appropriated, ina strt 
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of five miles in width on each side of said river, to be selected 
by an agent or agents to be appointed by the Governor of said 
Territory, subject to the approval of the Secretary of the 
Treasury of the United States.” The Commissioner of the 
Land Office and the Secretary of the Interior think that the 
Raccoon fork is the limit of the grant, and its northern ter- 
minus. 

Ido not concur in this view. Jn my opinion, the fork is 
mentioned only as the point to which, from the mouth of the 
river, the improvement of the navigation of the river is to be 
made. The true reading of the act, 1 think, is that the land 
is to run the entire length of the river within the then terri- 
tory of Jowa, and the object to be accomplished by it the im- 
provement of the navigation up to the fork. 

The purpose is one thing, the extent of the grant another. 
It is by confounding the two in themselves, as stated in the 
act, Wholly distinct, and considering them as limiting each 
other, that the error of the opposite construction consists. 
They have, in my judgment, nothing to do with each other. 
This will, perhaps, be made the more obvious by transposing 
the language of the act. Place the terms of the grant first, 
and those of the purpose of making it /ast, and the meaning 
is apparent. It would then read, “there be, and hereby is, 
granted to the Territory of lowa one moiety of the public 
lands remaining unsold and not otherwise disposed of, en- 
cumbered, or appropriated, in a strip five miles in width, on 
each side of the Des Moines river, to be selected, &c., * * 
for the purpose of aiding said Territory to improve the navi- 
gation,” of said river, “from its mouth to the Raccoon Fork, 
80 called, in said Territory.” ' 

If these were the terms of the grant, no doubt could exist, 
Ithink, that the only limit of it was the river; and yet I 
cannot see that the meaning is not precisely the same of the 
terms actually adopted. The river limits the grant, although 
& portion only of the river is to be improved. 

The other interpretation requires, to maintain it, that you 
add to the words adopted, escribing the extent of the grant, 
“five miles in width on each side of said river,” the other 
words, “from its mouth to the Raccoon Fork,” previously 
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used but to describe the extent of the improvement. Where 
is the authority for such an interpretation? Where the 
words of a statute are clear, it is contrary to every rule of 
construction to supply others on the conjecture that they 
were accidentally omitted. The inference, when those used 
are unambiguous, is, that the legislature meant precisely, and 
only meant, what they import. 

But the 8d section strengthens, I think, my opinion upon 
the first. By that it is provided “that the said river Des 
Moines be and forever remain a public highway for the use 
of the government of the United States,” &c. What is the 
extent of this stipulation? Is it that the highway on the 
river is restricted to the fork, or co-extensive with the river? 
I think there can be no doubt that the latter is the true 
meaning; and if it be, it is only because there is nothing to 
limit the provision to any part of the river; and yet, the 
words are in this respect the same as those used in the grant 
in the first section. It is supposed that this construction is 
erroneous because, to the report of the committee of the 
House respecting the bill before introduced and referred to 
them, there is attached a letter from the Commissioner of the 
Land Office, stating that it extended to the Raccoon fork. 
When the words of a statute are doubtful, it is legitimate to 
refer to such sources of information. But when it is other- 
wise—when there is no ambiguity, as I think is the case 
within this statute, there is no warrant for qualifying them 
by reports, or speeches, or votes, which may have preceded 
its passage. This doctrine is clearly recognised by the Su- 
preme Court of the United States in the case of Aldridge vs. 
Williams, (3 Howard, 24.) 

Nor is there any thing in the objection that the improve- 
ment is limited, and that that should be held to limit the 
grant. The fact is not so. The lands of the United States 
throughout the extent of the river will feel the benefit of the 
improvement in an enhancement of value. The whole river, 
therefore, participates in the advantage of the work; and, 
‘upon the very policy which has heretofore governed Congress. 
sn such cases, it is fair to presume that the lands granted 
were limited by the whole river, and not by a part of it. 
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Nor do I think that it is consonant with the policy of such 
dispositions of the public lands to bring to the statutes by 
which they were made a narrow construction. It is a large 
and enlightened policy, ever favored by Congress, and should 
be executed even in cases of doubt rather in a large and lib- 
eral than a restricted spirit. 

Secondly, | am of opinion that the question had been finally 
adjudicated by the Secretary of the Treasury before it was 
decided by the Secretary of the Interior. The facts are 
these: The Commissioner of the Land Office, who had orig- 
inally construed the grant as I do, changed his opinion, and 
advertised for sale, in the usual way, the lands above the 
fork. As soon as this was known, the senators and repre- 
sentatives of Iowa, on the 8th of January 1849, on an appeal 
taken to Mr. Walker, “complained of the construction, and 
requested him to give the necessary instructions for the se- 
lection and approval of these lands along the entire route of 
the Des Moines, as contemplated by law,” and the question 
was carefully considered by the Secretary, and decided by 
him on the 2d of March, 1849. On that day he advised those 
gentlemen of the decision, and communicated it on the same 
day to the Commissioner in an official letter, now on file with 
the papers, for, to use the language of the letter, the “in- 
formation and government of that officer” on the subject to 
which it refers. 

From that time to the recent opposite opinion of the 
present Commissioner, the question was considered as closed 
by the decision of Mr. Walker. This appears from the re- 
port of R. M. Young, afterwards transmitted to Congress ; 
and also by a report of the present Commissioner, transmitted 
to the Senate by the Secretary of the Interior on the 21st of 
that month. (Ez. Doc., 1st Sess., 31st Congress, No. 17.) In this 
report, showing the amount of public land granted to Iowa 
among other States, there is attached this note: “ The amount, 
in accordance with the decision of the late Secretary of the 
Treasury of the 2d of March, 1849, will be increased by the 
unadjusted portion of the grant for the improvment of the 
Des Monies river, situated between the Raccoon fork and the 
source of said river, estimated to contain 900,000 acres.” 
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The design of the Secretary himself to have decided it, and 
his belief that he had so decided, appears by a letter from 
him to the senators of the State, now on file, dated the 15th 
instant, and hereunto annexed. Upon the faith of this de- 
termination [am advised that the proper authorities of the 
State have entered into large contracts for the improvement 
of the river ; and it would therefore, I think, be the extreme 
of injustice now to revoke it. And | am, therefore, glad to 
be of the opinion that it cannot be legally revoked. It was 
a final adjudication—so considered by all parties—by the 
Secretary—by the Commissioner of the Land Office; and so 
acted upon by Iowa, whether right or not is now immaterial. 
It is beyond the control of the Secretary of the Interior, the 
successor in this respect of Mr. Walker, and of any other 
executive officer. (Bunk of the Metropolis vs. the United 
States, 15 Peters, 401.) 

[have the honor to be, with high regard, your obedient 
servant, 


REVERDY JOHNSON. 


To the Prestpent. 


OPINIONS 


OF 
HON. JOHN J. CRITTENDEN, OF KENTUCKY: 


APPOINTED JULY 22, 1850. 


ADVANCES FOR CONSTRUCTION OF CERTAIN STEAMSHIPS. 


Congress having {contemplated the construction of five steamships for the mail 
service, and for the ultimate augmentation of the naval armament, and having 
authorized advances to be made therefor only upon each of them after it should 
be launched, and the contractors having received the ratable proportion of the 
amount authorized upon the four of them now afloat, no further advances can 
be legally made until the fifth shall be launched. 

The advances of money authorized were intended to be so made as to insure and 
hasten the building of every one of the five ships contracted for. 


Arrorney GENERAL’s OfFice, 
August 20, 1850. 

Sir: I have had the honor to receive your communication 
of the 16th instant, relative to the claim of E. K. Collins and 
his associates for advances under their contract with the gov- 
ernment, for building certain steamships. 

Without any recapitulation of the case, as stated by you, I 
proceed to answer the question you have submitted. 

From the legislation and contract alluded to in your com- 
munication, it is quite evident that the views of the govern- 
ment were not limited to the mere performance of a certain 
mail service by steamships. Its further object was to provide 
for an eventual augmentation of the navy, by the use of those 
ships, upon the terms stipulated, as part of the naval arma- 
ment of the country, whenever the public exigencies might 
require it. The government had, therefore, an interest in the 
number of those ships, distinct from the mail service. It re- 
quired the building of five, and Collins and his associates stip- 
ulated to build them. The advances of money authorized by 
Congress seem to me to have been so made as to assure and 


hasten the building of every one of the five ships contracted 
for. 
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This intention is effected most directly by apportioning the 
advances to the number that are in the required progress of 
construction. The language of the act of Congress appears 
to me to sustain this construction. It directs that the ad- 
vances be made “ on each of said ships after such ships shall 
have been launched.” 

My opinion and advice, therefore, is, that a ratable propor- 
tion of the total sam authorized having been advanced on the 
four ships that have been launched, no further advance can 
be legally made until the fifth is launched. 

I have the honor to be, very respectfully, sir, your obedient 


servant, 
J. J. CRITTENDEN. 


Hon. Wm. A. Granam, 
Secretary of the Navy. 





CLAIMS OF MAIL CONTRACTORS FOR EXTRA PAY IN CERTAIN 
CASES. 


The claims of mai} contractors for one month’s extra pay, in cases where their con- 
tracts have been annulled and the service discontinued, are to be decided by the 
Postmaster General or by the Auditor of the Treasury for the Post Office De- 
partment, as prescribed by the eighth section of the act of 2d July, 1836. 

The Postmaster General may obtain the opinion of the Attorney General on such 
claims, yet his decision is equally conclusive, whether it shall be in accordance 
with or against such opinion, where one has been obtained. 


ATTORNEY GENERAL’s OFFICE, 
August 24, 1850. 


Sm: There was, some time ago, referred to this office the 
case of Allen & Kitchen, mail contractors, claiming an al- 
lowance of one month’s extra pay in consequence of the dis- 
continuance of their contract or service. The questions of 
law submitted to the Attorney General arise upon a state- 
ment of the case contained in the letter of the Comptroller of 
the Treasury, Mr. Whittlesey, addressed to the Secretary of 
the Treasury, under date the 7th July, 1849. 

From that statement it appears, that, from the time of the 
passage of the act of the 2d of July, 1836, reorganizing the 
Post Office Department, it has been “the practice of every 
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Postmaster General to decide whether a contractor, whose 
contract had been annulled, or whose service under it had 
been dispensed with, was entitled to one month’s extra pay.” 

This practice, I think, is warranted and fully sustained by 
the ninth section of that act; and the Postmaster General 
having decided against the claim in question, his decision is, 
in my opinion, conclusive upon the Comptroller and all other 
accounting officers of the government. 

The Postmaster General, if he thinks proper to do so, may 
require the opinion of the Attorney General to aid him in the 
decision of any question of Jaw that may arise upon such a 
claim; but such a reference is entirely discretionary with 
him; and his decision is equally conclusive, whether made 
with or without such reference, and whether in accordance 
with or against the opinion of the Attorney General, where 
such opinion has been asked and obtained. 

When the Postmaster General does not decide on such 
elaims, they are subject to adjudication and settlement by the 
Auditor of the Treasury for the Pest Office Department, as 
prescribed by the eighth section of the said act of the 2d July, 
1836, 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

J. J. CRITTENDEN. 

Hon. Tuomas Corwin, 

Secretary of the Treasury. 





LANDS CONTAINING IRON ORE NOT “ MINERAL LANDS.” 


Lands containing iron ore merely are not to be considered as “mineral lands” 
within the meaning of the act of lst March, 1847; but they are to be disposed of 
aceording to the laws in relation to the disposition of other public lands. 


AtTorRNEY GeneERAw’s Orrice, 
August 28, 1850. 
Sm: I have received your letter of the 27th instant, pro- 
pounding to me this question, namely: whether, “in view of 
the previous legislation of Congress respecting the mineral 
lands, and the action of the General Land Office, the lan- 
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guage ‘or other valuable ores,’ in the 2d section of the act of 
March 1, 1847, (S. L. 1846—7, page 146,) should be so con- 
strued as to embrace lands containing iron ore.” 

J answer, no. Lands containing “iron ore” merely are not 
to be considered as “mineral lands,” but are to be disposed 
of according to the general law for the disposition of other 
public Jands. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 


J. J. CRITTENDEN. 
Hon. Mr. McK ennon, 
Seeretary of the Interior. 


PENSIONS TO WIDOWS OF REVOLUTIONARY SOLDIERS. 


The representatives of a widow of a revolutionary soldier, who received a pension 
under the act of 7th July, 1838, from the period of her husband’s death to her 
own, have no claim for further payment on the pretence that her pension should 
have commenced at an earlier date. 

The pension having been a personal bounty to the widow herself, and the decision 
fixing the time for its commencement having been acquiesced in by her, it ean~ 
not now be contested by her representatives. 

All that passes to them on the death of a widow receiving a pension is the money 
which shall have actually accrued to her, and remains unpaid, for a pension al- 


lowed. 
Orrice or THE ATTORNEY GENERAL, 
August 28, 1850. 

Sir: In your letter of the 21st instant, you are pleased to 
propose for my advice the following question: “Are the rep- 
resentatives of a widow who died prior to the passage of the 

joint resolution of August 16, 1842, entitled to the benefit of 
the act of July 7, 1838?” 

It would be difficult to answer the question in the general 
and abstract form in which it is put. But you inform me 
that if grows out of the case of Polly Knight, and refer me 
to the report of the Commissioner of Pensions and other pa- 
pers connected with her case. From that report I have been 
enabled to learn the matter of controversy, and the particular 
point to which your general question was intended to apply. 

It appears that Dr. John Knight was a pensioner for revo- 
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lutionary services under the act of the 15th of May, 1828; 
that his pension was paid upto the 12th of March, 1838, 
when he died; that his widow, Polly Knight, under the act 
of July 7, 1838, applied for and obtained a pension in April, 
1839, commencing at the time of his death, according to the 
practice of the Pension Office as it existed at the time; that 
pension was fully paid up to the time of her death, which 
happened before the passage of the resolution of the 16th of 
August, 1812, and before the expiration of the five years for 
which it was granted, computing from the death of her hus- 
band, on the 12th of March, 1838. These are the only facts 
necessary to a decision of the case, according to the views I 
have taken of it. 

Upon the above state of facts, the representatives of Mrs. 
Knight, since her death, contend that she was entitled toa 
pension under the act of 1838; that it ought to have been 
allowed to her from the 4th of March, 1836, and not from the 
death of her husband, on the 12th of March, 1838; and that 
they are now entitled to receive the amount of pension that 
would have accrued to her from the 4th of March, 1886, to 
the 12th of March, 1838. 

The single question is, whether this is a legal and valid 
claim? My opinion is, that it is not, and that the claim 
ought to be disallowed. 

Had Mrs. Knight been entitled to a pension to commence 
from the 4th March, 1836, yet having, during her life, ac- 
quiesced in the decision of the proper officer giving it a dif- 
ferent commencement, her representatives have no right, as 
it seems to me, to contest that maiter after her death. The 
pension was intended as a personal bounty to her, and not | 
as a gratuity to her representatives. All that passed to them 
on her death was a right to have the money which had ac- 
crued under her pension as it had been actually allowed, and 
which remained unpaid at the time of her death. 

I have the honor to be, very respectfully, sir, your obedient 
Servant, 

| J. J. CRITTENDEN. 
Hon. Mr. McKexnoy, 
Secretary of the Intervor. 


250 HON. JOHN J. CRITTENDEN 





Claim of Ross’s Representatives. ' 


COMPENSATION OF PROFESSORS MATHEMATICS IN THE NAVY. 


A professor of mathematics in the navy, who may have been required to perform 
certain duties at the depot of charte and nautical instruments, and who at the 
time was superintendent of meteorological observations by appointment of the 
Secretary of War, at a salary of two thousand dollars,is not entitled at the 
game time to the salary of a professor of mathematics under the act of 3d March, 
1835. 

The salary provided by the act of 3d March, 1835, is due only to professors when 
attached to vessels for sea service, or in a yard. 

He is, however, entitled to a reasonable compensation, over and above his salary in 
the War Department, for services performed in the depot of charts and nantical 
instruments. 


Atrorney GENERAL’s OFFICE, 
September 2, 1850. 


Sir: In answer to the questions propounded in the case 
stated in your letter, ] have only to say, that, in my opinion, 
Mr. Espy is not entitled to the pay of a professor of mathe- 
matics, because he was never “attached to any vessel for 
sea service, or in a yard,” and because that particular service 
is expressly made the indispensable condition of his title to 
the salary ($1,200) of a professor of mathematics. 


But, for the duty or service performed by him at the depot 
of charts and nautica] instruments, under the orders of the 
Secretary of the Navy, he is entitled to a reasonable compen- 
sation, notwithstanding that he was, during the period, em- 
ployed by the Secretary of War in superintending “ meteoro- 
logical observations” for a compensation of $2,000. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 


J. J. CRITTENDEN. 


Hon. Witiiam A. Grauam, 
Secretary of the Navy. 


CLAIM OF ROSS’S REPRESENTATIVES. 


The act of 9th July, 1798, bars the payment to representatives of moneys which 
have remained in the treasury to the credit of their deceased ancestor, unclaimed 
since 17381, 
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Moreover, the legal presumptions arising from the lapse of 20 great a period of 
time render it improper for the Secretary of the Treasury to pay claims of this 
character without special authority from Congress. 


Attorney GENERAL’s OFFICE, 
September 13, 1850. 


Sin: I have examined Mr. Eaton’s statement of the claim 
of Ross’s representatives, which you referred to me a few 
days ago for my opinion. From that statement it appears 
that, since the 2d of April, 1781, D. Ross has remained a 
creditor on the books of the Register of the Treasury for 
nineteen thousand six hundred and sixty-seven dollars. 1 in- 
fer that this credit was for transactions during the war of the 
revolution. The children of Ross now demand payment of 
this claim; and the questions you propound to me are: Ist. 
Is this claim barred by any statute of the United States? 
2d. Is it barred by lapse of time? 

Iam too much pressed by the business of my office to write 
arguments. My opinion is that the claim is barred by the 
act of Congress of the 9th of July, 1798. (1 Story’s Laws, 525.) 
And as to your second question, it seems to me still more 
clear that the long delay which has occurred in this case, 
and the great lapse of time, amounting to near seventy years, 
create such strong legal presumptions against the claim that 
it ought not to be allowed and paid by the officers of the 
treasury without a previous recognition of the debt by Con- 
gress, and authority from them to liquidate and pay it. 

I have the honor to be, with great respect, sir, your obedient 
servant, 

J. J. CRITTENDEN, 


Hon. Tuomas Corwin, 
Secretury of the Treasury. 





RIGHT OF A CHOCTAW RESERVEE TO A PATENT. 


A Choctaw head of a family, entitled, under the 14th article of the treaty of Danc- 
ing Rabbit Creek, to a reservation of land, who gave the notice, made the claim, 
and continued the residence therein required, is entitled to a patent, although the 
agent, whose register a former Executive declared to be the evidence in such 
cases, failed to make the necessary entry, inasmuch as a subsequent agent did 
make entry of the facts and location, and certified them to the General Land 
Office. 
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The treaty, under which the right has accrued, is silent concerning any such regia- 
ter as that required to be kept by the agent. 


Orrice oF THE ATTorNEY GENERAL, 
September 17, 1850. 


Sir: It appears from the files of my office that, as far back 
as February, 1849, the case of Abbah Hotiah, an Indian wo- 
man, claiming a reservation of land under the Choctaw treaty 
of Dancing Rabbit Creek, was submitted for my opinion. 

It appears that she was a Choctaw woman, the head of a 
family, and entitled under the 14th article of that treaty to 
claim a reservation of iand for herself and children; that, 
in due time, she gave notice and made claim to the agent 
as required by the said article; that the agent failed to make 
an entry of this in his register; and that he afterwards died. 
But another agent of the government, authorized for the pur- 
pose, approved of the facts above stated; and, being satisfied 
of the justice of her claim, proceeded to make a location of 
it, which was duly certified and returned to the General Land 
Oflice. The only objection which I] understand now to be 
made to the issuing of a patent on that location is, that the 
name and claim of Abbah Hotiah do not appear on the reg- 
ister of the first-mentioned agent; and that President Jackson 
had made an order that that register should alone be received 
as evidence of such claims. The further fact appears in this 
case that the said Abbah continued to reside on the land for 
five years, as required by the treaty. My opinion is that this 
case does not come within the mischief intended to be guarded 
against by the order of the late President; but that the claim- 
ant has shown herself and her claim to be within the terms 
and the protection of the said treaty; and that she is entitled 
to a patent for the land located for her in virtue of her said 
claim, notwithstanding her name may not have been entered 
by the agent on his list or register. | 

[he treaty is silent as to the making of any such registry 
or list, and the Indians had nothing to do with tlie keeping of it. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 


J. J. CRITTENDEN. 
Hon. A. H. H. Srvart, 


Secretary of the Interior. 
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ADVANCES FOR CONSTRUCTION OF CERTAIN STEAMSHIPS. 


The opinion delivered on the 20th ultimo is reconsidered ; and although the pro- 
visions of the act of 3d August, 1848, are susceptible of a different construction, 
the Attorney General adheres to the construction before given, as being most 
conformable to the language of the said act. 


If, however, the Secretary of the Treasury shall adopt, from equitable considerations 
arising from the fact that the four steamers already built are equal in power and 
tonnage to the five contracted for, and fully adequate to the mail service, or for 
any other reason, a different construction, it may not be improper. 


Arrorney GenerAL’s Orrice, 
September 17, 1850. 


Sim: Agreeably to the request contained in your letter of 
the 12th instant, I have reconsidered the opinion which I 
communicated to you in my letter of the 20th of last month, 
in relation to the case of E. K. Collins and his associates, 
That opinion was founded mainly on the provisions of an act 
of Congress of the 3d of August, 1848, (U. S. Statutes at Large, 
267,) which is not very explicit in its terms nor in its inten- 
tions. I must admit that those provisions are susceptible of 
@ construction different from that which I have given to 
to them, for I know that others, whose judgment is entitled 
the greatest consideration, have so interpreted them as to en- 
title Mr. Collins and his associates, upon the four steamers 
they bave built, to the advance of the whole sum of three 
hundred and eighty-five thousand dollars—that being the 
amount of the annual compensation contracted to be paid for 
carrying the mail. Jam not, therefore, over confident in the 
opinion which I formerly gave you. My construction may be 
too strict, but I must still adhere to it as most conformable, 
in my judgment, to the expressions and letter of the act. Be 
assured, sir, that I feel no pride of opinion on the subject, and 
that ] shall rather be gratified, if, by the adoption of a dif- 
ferent construction of the act in question, or by any equitable 
consideration of the circumstances of the case, you shall think 
it proper to advance, at once, to Mr. Collins and his associates 
the balance of three hundred and eighty-five thousand dollars 
in aid of their great and noble enterprise. The equitable cir- 
cumstances, above alluded to, are, that the four steamers that 
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have been built are equal in power and in tonnage to the five 
that were contracted for, and that they are fully adequate to 
the mail service to be performed. 

J have the honor to be, very respectfully, sir, your obedient 
servant, 

J. J. CRITTENDEN. 
Hon. W. A. Granam, 
Secretary of the Navy. 


CONSTITUTIONALITY OF THE FUGITIVE SLAVE BILL. 


The provisions of the bill, commonly called the fugitive slave bil), and which Com 
gress have submitted to the President for his approval and signature, are not in 
conflict with the provisions of the eonstitution in relation to the writ of habeas 
corpus. 

The expressions used in the last clause of the sixth section that the certificate 
therein alluded to “ shall prevent all molestation” of the persons to whom granted, 
“ by any process issned,” &c., probably mean only what the act of 1793 meant 
by declaring a certificate under that act a sufficient warrant for the removal of 
a fugitive ; and do not mean a suspension of the writ of habeas corpus. 

There is nothing in the act inconsistent with the constitution, nor which is not 
necessary to redeem the pledge which it contains, that fugitive slaves shall be de- 
livered upon the claim of their owners. 


ATTORNEY GENERAL'S OFFice, 
September 18, 1850. 

Sm: I have had the honor to receive your note of this date, 
informing me that the bill commonly called the fugitive slave 
bill, having passed both houses of Congress, had been submit- 
ted to you for your consideration, approval, and signature, 
and requesting my opinion whether the 6th section of that 
act, and especially the last clause of that section, conflicts 
with that provision of the constitution which declares that 
“the privilege of the writ of habeas corpus shall not be sus- 
pended unless when, in cases of rebellion or invasion, the pub- 
lic safety may require it.” 

It is my clear conviction that there is nothing in the last 
clause, ror in any part of the 6th section, nor, indeed, in any 
of the provisions of the act, which suspends, or was intended 
to suspend, the privilege of the writ of habeas corpus, or is 
in any manner in conflict with the constitution. 
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The constitution, in the 2d section of the 4th article, de- 
clares that “no person held to service or labor in one State, 
under the laws thereof, escaping into another, shall, in con- 
sequence of any law or regulation therein, be discharged from 
such service or labor, but shall be delivered up on claim of 
the party to whom such service or labor may be due.” 

It is well known and admitted, historically and judicially, 
that this clause of the constitution was made for the purpose 
of securing to the citizens of the slaveholding States the com- 
plete ownership in their slaves, as property, in any and every 
State or Territory of the Union into which they might escape, 
(Prigg vs. Commonwealth of Pennsylvania, 16 Peters, 539.) 
It devolved on the general government, as a solemn duty, to 
make that security effectual. Their power was not only clear 
and full, but, according to the opinion of the court in the 
above cited case, it was exclusive—the States, severally, be- 
ing under no obligation, and having no power to make laws 
or regulations in respect to the delivery of fugitives. Thus 
the whole power, and with it the whole duty, of carrying into 
effect this important provision of the constitution, was with 
Congress. And, accordingly, soon after the adoption of the 
constitution, the act of the 12th of February, 1793, was passed, 
and that proving unsatisfactory and inefficient, by reason 
(among other causes) of some minor errors in its details, Con- 
gress are now attempting by this bill to discharge a constitu- 
tional obligation, by securing more effectually the delivery of 
fugitive slaves to their owners. The 6th, and most material 
section, in substance declares that the claimant of the fugitive 
slave may arrest and carry him before any one of the officers 
named and described in the bill; and provides that those offi- 
cers, and each of them, shall have judzczal power and juris- 
diction to hear, examine, and decide the case in a summary 
manner—that if, upon such hearing, the claimant, by the re. 
quisite proof, shall establish his claim to the satisfaction of 
the tribunal thus constituted, the said tribunal shall give him 
& certificate, stating therein the substantial facts of the case, 
and authorzing him, with such reasonable force as may be 
necessary, to take and carry said fugitive back to the State 
or Territory whence he or she may have escaped—and then, 
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in conclusion, proceeds as follows: “'The certificates in this 
and the first section mentioned, shall be conclusive of the right 
of the person or persons in whose favor granted to remove 
such fugitive to the State or Territory from which he escaped, 
and shall prevent all molestation of such person or persons 
by any process issued by any court, judge, magistrate, or other 
person whomsoever.” 

There is nothing in all this that does not seem to me to be 
consistent with the constitution, and necessary, indeed, to re- 
deem the pledge which it contains, that such fugitives “shall 
be delivered up on claim” of their owners. 

The Supreme Court of the United States has decided that 
the owner, independent of any aid from State or national leg- 
islation, may, in virtue of the constitution, and his own right 
of property, seize and recapture his fugitive slave in what- 
soever State he may find him, and carry him back to the State 
or Territory from which he escaped. (Prigg vs. Common- 
wealth of Pennsylvania, 16 Peters, 539.) This bill, therefore, 
confers no right on the owner of the fugitive slave. It only 
gives him an appointed and peaceable remedy in place of 
the more exposed and insecure, but not less lawful mode of 
self redress; and as to the fugitive slave, he has no cause to 
complain of this bill—it adds no coertion to that which his 
owner himself might, at his own will, rightfully exercise ; 
and all the proceedings which it institutes are but so much 
of orderly judicial authority interposed between him and his 
owner, and consequently of protection to him, and mitiga- 
tion of the exercise directly by the owner himself of his per- 
sonal authority. This is the constitutional and legal view of 
the subject, as sanctioned by the decisions of the Supreme 
Court, and to that I limit myself. 

The act of the 12th of February, 1793, before alluded to, so 
far as it respects any constitutional question that can arise 
out of this bill, is identical with it. It authorizes the like ar- 
rest of the fugitive slave—the like trial—the like judgment— 
the like certificate, with the like authority to the owner, by 
virtue of that certificate as his warrant, to remove him to the 
State or Territory from which he escaped, and the constitu- 
tionality of that act, in all those particulars, has been affirmed 
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by the adjudications of State tribunals, and of the courts of 
the United States, without a single dissent, so far as I know. 
(Baldwin, C. C. R. 577, 579.) 

I conclude, therefore, that so far as the act of the 12th of 
February, 1793, has been held to be constitutional, this bill 
must also be so regarded ; and that the custody, restraint, and 
removal to which the fugitive slave may be subjected under 
the provisions of this bill, are all lawful, and that the certifi- 
cate to be granted to the owner is te be regarded as the act 
and judgment of a judicial tribunal having competent jurisdic- 
tion. 

With these remarks as to the constitutionality of the gen- 
eral provisions of the bill, and the consequent legality of the 
custody and confinement to which the fugitive slave may be 
subjected under it, I proceed to a brief consideration of the 
more particular question you have propounded in reference 
to the writ of habeas corpus, and of the last clause of the 
6th section, above quoted, which gives rise to that question. 

My opinion, as before expressed, is, that there is nothing in 
that clause or section which conflicts with, or suspends, or 
was intended to suspend, the privilege of the writ of habeas 
corpus. I think so because the bill says not one word about 
that writ—because, by the constitution, Congress is expressly 
forbidden to suspend the privilege of this writ “ unless when 
in cases of rebellion or invasion the public safety may require 
it;” and, therefore, such suspension by this act (there being 
neither rebellion nor invasion) would be a plain and palpable 
violation of the constitution, and no intention to commit such 
@ violation of the constitution, of their duty and their oaths, 
ought to be imputed to them upon mere constructions and im- 
plications—and, thirdly, because there is no incompatibility 
between these provisions of the bill and the privilege of the 
writ of habeas corpus in its utmost constitutional latitude. 

Congress, in the case of fugitive slaves, as in all other cases 
Within the scope of its constitutional authority, has the un- 
questionable right to ordain and prescribe for what causes, to 
what extent, and in what manner persons may be taken into 
custody, detained, or imprisoned. Without this power they 
could not fulfil their constitutional trust, nor perform the ordi- 
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nary and necessary duties of government. It was never 
heard that the exercise of that legislative power was any 
encroachment upon or suspension of the privilege of the writ 
of habeas corpus. It is only by some confusion of ideas that 
such a conflict can be supposed to exist. It is not within the 
province or privilege of this great writ to Joose those whom 
the law has bound. That would be to put a writ granted by 
the law in opposition to the law, to make one part of the law 
destructive of another. This writ follows the law and obeys 
the law. It is issued, upon proper complaint, to make inquiry 
into the causes of commitment or imprisonment, and its sole 
remedial power and purpose is to deliver the party from “all 
manner of éllegal confinement.” (3 Black. Com. 131.) If 
upon application to the court or judge for this writ, or if, 
upon its return, it shall appear that the confinement com- 
plained of was lawful, the writ, in the first instance, would be 
refused, and in the last, the party would be remanded to his 
former lawful custody. 

The condition of one in custody as a fugitive slave is, under 
this law, so far as respects the writ of habeas corpus, precisely 
the same as that of all other prisoners under the laws of the 
United States. The “ privilege” of that writ remains alike 
to all of them, but to be judged of—granted, or refused— 
discharged or enforced—by the proper tribunal, according to 
the circumstances of each case, and as the commitment and 
detention may appear to be legal or illegal. 


The whole effect of the law may be thus briefly stated : 
Congress has constituted a tribunal with exclusive jurisdiction 
to determine summarily, and without appeal, who are fugi- 
tives from service or labor under the 2d section of the 4th 
article of the constitution, and to whom such service or labor 
is due. The judgment of every tribunal! of exclusive juris- 
diction where no appeal lies, is, of necessity, conclusive upon 
every other tribunal. And, therefore, the judgment of the 
tribunal created by this act is conclusive upon all tribunals. 
Wherever this judgment is made to appear it is conclusive 
of the right of the owner to retain in his custody the fugitive 
from his service, and to remove him back to the place or 
State from which he escaped. If it is shown upon the appli- 
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cation of the fugitive for a writ of habeas corpus, it prevents 
the issuing of the writ—if, upon the return, it discharges the 
writ and restores or maintains the custody. 

This view of the law of this case is fully sustained by the 
decision of the Supreme Court of the United States in the 
ease of Tobias Watkins, where the court refused to discharge 
upon the ground that he was in custody under the sentence 
of a court of competent jurisdiction, and that that judgment 
was conclusive upon them. (3 Peters.) 

The expressions used in the last clause of the 6th section, 
that the certificate therein alluded to “shall prevent all mo- 
lestation” of the persons to whom granted “ by any process 
issued,” &c., probably mean only what the act of 1793 meant 
by declaring a certificate under that act a sufficient warrant 
for the removal of a fugitive, and certainly do not mean a 
suspension of the habeas corpus. I conclude by repeating my 
conviction that there is nothing in the bil] in question which 
conflicts with the constitution, or suspends, or was intended 
to suspend, the privilege of the writ of habeas corpus. , 

I have the honor to be, very respectfully, sir, your obedient 
Servant, 


J. J. CRITTENDEN. 


To the Present. 


RESTORATION OF DISMISSED MIDSHIPMEN BY THE PRESIDENT, 


Where several midshipmen had been dismissed by the sentence of a naval court- 
martial, which was approved by President Taylor, who afterwards reconsidered 
his approval and announced his determination to restore them, bat failed to do 80 
before his death, it is within the competency and power of the present Executive 
to restore them to their former rank in the navy, provided it can be done without 
increasing that class of officers beyond the number limited by law. 


AtTorneY GeNnerRAL’s Office, 
September 19, 1850. 


Str: I have received your letter of the 12th instant, and 
the records transmitted with it, of the trial and dismission 
from the service of the several Passed Midshipmen Kell, Roe, 
Hopkins, and Clarke. The sentences against these officers 
are respectively endorsed, “ Approved, Washington, October 
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23, 1849, Z. Taylor ;” and you ask my opinion as to the power 
of the Executive to restore these officers to the navy without 
re-appointing them. It cannot, I think, be assumed as a gen- 
eral proposition, either that the President has a power, un- 
limited as to time or circumstances, to restore an officer who 
has been dismissed from the public service, or that he is in al} 
cases precluded from so doing, from the instant he signs his 
approval of a sentence of dismission. It is not necessary on 
this occasion to attempt to discuss or define the extreme limits 
which restrain his power on the one hand, or on the other 
hand to fix the limits within which it may be his right and 
duty to reconsider and annul executive acts. 


I confine my opinion to this case and its particular circum. 
stances. The letter of the Hon. Mr. Berrien, which is here. 
with transmitted, shows that at a period very soon after his 
approval of the sentence of the court, an application was 
made to President Taylor to reconsider it; that he agreed to 
do so; and that, upon that reconsideration, he had announced 
his determination to an annul his approval, and restore the 
dismissed officers. And that his sudden death, a few days 
afterwards, alone prevented him from doing it. Under these 
circumstances, and considering that the individuals in question 
are midshipmen belonging to a class of warrant officers whose 
restoration can divest no one of any thing that deserves to be 
regarded as an acquired or vested right, it seems to me that 
it is within the competency and power of the President to 
consider or reconsider their case and restore them, if he thinks 
proper, to their rank or grade in the navy, provided it can be 
done without increasing that class of officers beyond the num- 
ber to which it is limited by law. 


I have the honor to be, very respectfully, sir, your obedient 
servant, 


J. J. CRITTENDEN. 


Hon. W. A. Granam, 
Secretary of the Navy. 


TO THE SECRETARY OF THE INTERIOR. 261 





Compensation of the District Attorney of Louisiana. 





COMPENSATION OF THE DISTRICT ATTORNEY OF LOUISIANA. 


The late district attorney in Louisiana is not entitled to ‘extra compensation for 
attending to certain suits instituted against the United States in his district. 

By the acta of 1789, 1824, and 1844, it was the official duty of the district attorney 
to appear and defend the United States in the suita in questson; and whatever 
fees ur compensation he is entitled to for the services, must be taken and consid- 
ered as part of the fees and emoluments of his office, as provided in the ect of 
18th May, 1842. 

The compensation provided by existing laws on the subject may be inadequate, yet 
the law, as it is, must control until Congress shall remedy its defects. 

AttrorneY GENERAL’s OFFICE, 


September 30, 1850. 


Sin: The Hon. Mr. Ewing, then Secretary of the Interior, in 
his letter of the 22d of September, 1849, enclosed to my pre- 
decessor in office, the Hon. Reverdy Johnson, a copy of the 
accounts of Thomas J. Durant, late United States attorney 
for the district of Louisiana, with a statement and letter from 
the First Comptroller of the Treasury, respecting the several 
claims presented by Mr. Durant for adjustment. He added 
that “the statement and letter of the First Comptroller, sub- 
mitted to this department (the Interior) for decision, contain 
questions which have arisen in the adjustment of the ac- 
counts of Mr. Durant; and thereon I respectfully ask your 
opinion.” 

On examination, | find that the statement of the Comptrol- 
ler not only sets forth and classifies all the claims of Mr. Du- 
rant, but decides upon them, and then submits the whole mat- 
ter for the supervision and decision of the Secretary. In this 
State of the case, your predecessor was pleased to ask the 
Opinion of the then Attorney General; and circumstances 
having prevented his compliance, it devolves on me to address 
areply to you. In the case which is thus brought under my 
consideration, nothing has been left undecided. Whatever 
doubts or difficulties there were, have been all resolved by 
the Comptroller to his own satisfaction ; and in this condition 
it is referred to your predecessor, and by him to mine, for a 
general re-examination and re-decision, without any particu- 
lar or definite question being propounded to limit or direct my 
attention. 
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These general references, instead of distinctly stated ques- 
tions of law, would devolve on me labors far beyond the lim- 
its of my legal duties, and which I suppose it would be im- 
possible for any one to perform. Unwilling, however, to add 
to the long delay that has already occurred in this case, I 
shall waive all exception to the manner of its reference, and 
proceed with the utmost brevity to give my opinion upon the 
points made and presented by the Comptroller in his state- 
ment. If there be any other points or question involved, they 
have not been referred to me, and I am to decide those only 
that have been referred by the head of your department. 

I have carefully examined the statement of the Comptroller, 
and the arguments that have been presented and filed in op- 
position to it. By the act of Congress of the 18th of May, 
1842, (5 Stat. at Large, 483,) it is provided that “no district 
attorney shall be allowed, &c., to retain, of the fees and emol- 
uments of his said office, for his own personal compensation, 
&c., a sum exceeding six thousand dollars per year,” &c. 
Subsequently, on the 17th of June, 1844, (5 Stat. at Large, 
676,) Congress passed an act authorizing claimants of land in 
Louisiana, &c., to bring suit against the United States to 
test the validity of their claims, and for that purpose revived 
and re-enacted the act of the 26th May, 1824. (4 Stat. at 
Large, 52.) 

Under these laws a number of suits were brought against 
the United States in the district court of the United States for 
the State of Louisiana, to which Mr. Durant attended as coun- 
sel for the defendants during the period of his official service 
as district attorney. And the principal matter of controversy 
that appears to have arisen in the attempted adjustment of 
his accounts, relates to the compensation to which he is enti- 
tled for his services in those suits. It is contended, on the 
part of Mr. Durant, that the service rendered by him as dis- 
trict attorney in those cases was a special and extraordinary 
service; that he is entitled for it to an extra compensation 
not embraced in, nor affected, nor restricted, by the said act 
of the 18th May, 1842; and that, there being no law of Loui- 
siana fixing fees in like cases, his compensation ought to be 
allowed and adjusted by the accounting officers of the treasury 
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on the principle of a quantum meruit. Proceeding on this 
principle, he has charged for this alleged special service, per- 
formed from the 30th of June, 1848, to the end of his term 
of service on the 26th of May, 1849, the sum of nineteen thous- 
and five hundred and twenty-five dollars. 

This claim the Comptroller has rejected; and, I think, cor- 
rectly rejected. As well by the act of the 24th of September, 
1789, (1 Stat. at Large, 92,) as by the above-cited acts of 1824 
and 1844, it became the duty of Mr. Durant, as district at- 
torney, to appear for and defend the United States in the suits 
inquestion. This has increased his labors and responsibilities ; 
but these labors and responsibilities do not seem inappropriate 
to his office; and Congress have, by the two last-mentioned 
acts, expressly made them part of his official duty, and have 
specified the only additional compensation he is to have for 
those additional services, by providing that “the district attor- 
ney, clerk, marshal, &c., shall severally be allowed: ‘such fees, 
for their services and attendance, as may be allowed by law 
for the like services and attendance in the district court of 
the State,” &c. 

I do not agree, in the decision of the Comptroller, that the 
law of Missouri is to regulate, in such cases, the fees of the 
district attorney of Louisiana, for suits prosecuted and de- 
fended in Louisiana. The true construction of the two acts 
is, I think, to regard the law of Louisiana as regulating his 
fees. If there be no such law of Louisiana, and it is alleged 
there is none, then the criterion or standard, supposed anfl re- 
ferred to by Congress for the liquidation of these fees, has 
failed; and what, then, is the Jegal consequence? Are the 
accounting officers of the treasury to supply this defect of 
law, and, in place of the certain legal rule supposed by Con- 
gress to exist, substitute their own uncertain estimate of the 
value of professional services 7 

Ithink not. The exercise of such a discretion does not 
belong to them. Congress aJone, as it seems to me, can sup- 
ply the omission and furnish the remedy. 

My opinion, therefore, on this whole point of the case is, 
that the services rendered by the district attorney, in the land 
suits alluded to, must be regarded as simply official; that it 
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is altogether immaterial whether those services were required 
by laws passed prior or subsequent to the said act of 1842; 
that whatever fees or compensation he may or might have 
been entitled to for those services, they must be taken and 
considered as part of the “fees and emoluments” of his office, 
as mentioned in said act of the 18th of May, 1842, and sub- 
ject, as such, to its restrictions. I see nothing to object to 
in the conclusions and decisions of the Comptroller, in relation 
to the other points which he has presented in this case. 

The suits above referred to were in number about sixty, and 
of much importance, involving the title to lands of great 
extent and value, and requiring learning and skill in the in- 
vestigation and defence of them on the part of the United 
States. They formed a great accumulation of business in his 
office. The compensation allowed him by existing law, or, at 
least, by what I have felt myself constrained to regard as such, 
may be inadequate to his services. But this is a considera- 
tion into which I am not permitted to go. The law, and the 
law as it is, with whatever defects, must be my guide. To 
Congress alone it belongs to remedy whatever injustice, if any, 
may result from defects of law. 

I have the honor to be, very respectfully, sir, your obedient 
' servant, 

J. J. CRITTENDEN. 
Hon. A. H. H. Stuart, 
Secretary of the Interior. 





ACCRETION AT THE MOUTH OF THE CHICAGO RIVER. 


The accretion of several acres of land at the moath of the Chicago river, formed 
from earth washed there by the waters of Lake Michigan, and deposited against 
a pier constructed by the general government for the improvement of the harbor, 
must be regarded as belonging to the United States. 


ATTORNEY GENERAL’s OFFICE, 
. October 4, 1850. 
Sim: I have examined the case referred to the Attorney 
General, in the letter of your predecessor of the 27th of July, 
1849, and all the documents in relation to it which were trans- 
mitted to this office. 
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It appears that, on the 7th of May, 1831, Robert A. Kinzie 
became the purchaser by entry, at one of the United States 
land offices, of the north fraction of section (10) ten, &c., of 
the surveyed lands of the United States, containing 102,%%, 
acres; that this fractional survey lies at the mouth and on 
the north side of the river Chicago, in the angle formed by 
that river and the shore of Lake Michigan, being bounded 
southerly by the river, and eastwardly by the lake. For this 
land a patent was issued to Kinzie by the United States on 
the 9th of March, 1837. 

In 18338, the United States, for the improvement of the 
harbor at Chicago, erected piers on each side of the mouth of 
that river. The northern pier is in front of the south side of 
Kinzie’s survey, and extends in an eastwardly direction about 
2,600 feet into the lake. 

By washings from the lake, and the deposite of sand, an al- 
luvion has been formed on the northerly side of the last men- 
tioned pier, resting upon and extending along it from the 
mouth of the river to the distance of about 1,400 feet into 
the lake, thence up the lake in front of and adjoining Kinzie’s 
survey, and reaching beyond it. The alluvion contains now 
about 50 acres of land, and is in a triangular form, occupying 
the angle formed by the pier and by the shore of the lake, 
(which was the boundary of Kinzie’s survey,) as it was pre- 
vious to and at the time of the erection of the pier. It com- 
menced forming soon after the erection of the pier, and in 
consequence of it, and has been constantly increasing ever 
Since at the average rate of above 100 feet a year. 

This accretion is claimed by Kinzie and his grantees as 
riparian proprietors. 

The question you propose to me is, whether or not it be- 
longs to the United States. 

Among the papers sent in your letter of the 25th of July, 
1849, was the written opinion of Mr. Archibald Williams, 
Attorney of the United States for the district of Illinois, upon 
the very question of title which is now submitted to me. 

I have carefully examined that opinion—it is distinguished 
by great professional ability, and has my entire concurrence. 
To repeat the arguments and views of Mr. Williams, or to 
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attempt to add to them, would be a useless labor. I herewith 
return you that opinion, with the other papers belonging to 
the case, and refer you to it for any more particular informa- 
tion you may require; and, for a more direct answer to your 
question, will only add, that in my opinion the alluvion or 
accretion in controversy belongs of right to the United States. 

In answer to your other question, [ can only answer you 
unofficially, that I suppose the fee of Mr. Williams for the 
opinion above alluded to ought to be paid out of any existing 
fund applicable to the aid or improvement of the harbor of 
Chicago. 

I have the honor to be, respectfully, sir, your obedient ser- 
vant, 


J. J. CRITTENDEN. 


Hon. Cuarites M. Conran, 
Secretary of War. 





PRIZE AGENTS TO DEPOSITE FUNDS IN THE TREASURY. 


Where a prize agent refuses to deposite certain prize moneys in the treasary, in 
conformity with the act of March 3, 1849, on pretence that the act is not ap- 
plicable to the case, and an Attorney General has decided that he ought to make 
the deposite, it is proper to institute proceedings in the prize court to compel a 
compliance with the law. 


Artorwey GEeNERAL’s OFFICE, 
October 7, 1850. 


Sir: I have received your letter of the 3d of September 
last, relating to the case of Mr. Charles T. Stewart, a prize 
agent, who refuses to deposite in the treasury certain prize 
money in his hands, as required by vour department, in con- 
formity to the 8th section of the “act making appropriations 
for the naval service,” approved March 3, 1849. Without en- 
tering into particular detail or history of the case, it will be 
sufficient for this occasion to state that Mr. Stewart contends 
that the act referred to does not apply to him, or if it did, does 
not bind him, inasmuch as the prize money in question was 
paid to him as the authorized private agent of the parties en- 
titled to it, prior to the passage of said act, and under the 
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order or decree of the prize court, and that therefore he is not 
bound to pay said money into the treasury. 

The same question, attended by the same circumstances, 
arose in the case of Mr. Robert S. Rogers, another prize agent, 
and was referred by the late head of your department to my 
immediate predecessor, who replied in a full and deliberate 
opinion, affirming the validity of the act of Congress and its 
application to the case, In your letter of the 3d ultimo, yon 
request that should I “concur with the opinion of your (my) 
immediate predecessor” I would suggest to the department 
the course proper to be pursued by it in order to compel a 
compliance on the part of Mr. Stewart with the provisions of 
the law.” Without undertakingto decide on the correctness 
of the opinion of my predecessor, it seems to me that it is 
such an authority as makes it the duty of your department 
to endeavor to enforce the law and bring it to the authorita- 
tive test of judicial investigation and decision. That alone 
could satisfactorily solve a difference of opinion between me 
and my predecessor, and I think it is but a due respect to the 
act that such an appeal should be made to the judiciary. 

The course most proper to be pursued for that purpose 
would be, in my opinion, by appropriate motions and orders, 
to be made in the prize court where all the proceedings relating 
to the prize or prizes in question have taken place, to compel 
compliance. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 


J. J. CRITTENDEN. 
Hon. Wm. A. Granam, 


Secretary of the Navy. 





SITE OF LIGHT-HOUSE AT THE MOUTH OF MUSKEGON RIVER. 


The patent and deed of conveyance of certain lands situate at the mouth of the 
Muskegon river, in the State of Michigan, appear to give the United States a 
valid title to the same. 


Orrice or THE ATTORNEY GENERAL, 
October 8, 1850. | 
Sir: I have received your letter of the 7th instant, in which, 
conformably to the joint resolution of Congress of the 11th 
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of September, 1841, you request my opinion as to the valid- 
ity of the title of the United States to the land purchased in 
their name for the site of a light-house at the mouth of the 
Muskegon river, in the State of Michigan. From the title 
papers transmitted with your letters, it appears that the land 
in question is part of a tract of forty-five acres granted by the 
State of Michigan to John Ball, by patent dated 20th Sep- 
tember, 1850, and conveyed by said Ball and wife to the 
United States by deed bearing date the 24th of September, 
1850, and recorded in the office of the register of Ottawa 
county, State of Michigan. 

The patent to Ball and the deed of conveyance from him 
and his wife to the United States are the only title papers 
submitted to me. They furnish a very clear and simple de- 
rivation of what appears to be a valid title in the United 
States to the land in question. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

J. J. CRITTENDEN. 

Hon. Tuomas Corwin, 

Secretary of the Treasury. 


CLAIM OF BOARD OF FOREIGN MISSIONS UNDER TREATY WITH 
THE CHEROKEES. 


The claim of the Board of Commissioners for Foreign Missions for their mis- 
sionary establishments in the country ceded to the United States by the Cherokee 
treaties of 1835-36, cannot be paid and properly charged to the Cherokee na- 
tion, or deducted out of their funds held by the United States, without the adju- 
dication and certificate of the Board of Commissioners provided for in seven- 
teenth article of the treaty. 

The valuation of the agents alone is not sufficient. The agents to make the 
valuations were convenient auxiliaries to the Board of Commissioners appointed 
by the President under the 17th article of the treaty ; but they are not substitutes 
for that board. 

The present claim not having been sanctioned by the adjudication and certifiate of 
the commissioners, ought not to be allowed. 


OFFice of THE ATTORNEY GENERAL, 
October 9, 1850. 


Sir: The question of Jaw upon which my advice and opin- 
ion is requested, arises out of the treaty between the United 
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States and the Cherokee Indians, concluded at New Echota 
in 1835-86. (Statutes at Large, vol. 7, p. 478.) 

“Can the claim of the Board of Commissioners for Foreign 
Missions be legally allowed by the accounting officers of 
the treasury, and charged to the Cherokee nation, without 
the evidence required by the seventeenth article of the treaty 
of 1835?” 

It is argued by the counsellors for the claimant, that the 
valuation by the agents appointed under the ninth article of 
the treaty is sufficient, and renders an adjudication under the 
seventeenth article unnecessary. 

By the treaty, some unliquidated claims are to be paid by 
the United States out of their own proper funds; and other 
descriptions of unliquidated claims are to be paid by the 
United States out of the proper funds of the Cherokees ac- 
cruing to them from the United States by the terms of the 
treaty, to be charged to the Cherokees, as expressed in article 
fifteen. 

By article IX. “the United States agree to appoint suitable 
agents, who shall make a just and fair valuation of all such 
improvements now in possession of the Cherokees as add 
any value to the lands; and also of the ferries owned by 
them, according to their net income, and such improvements 
and ferries from which they have been dispossessed in a law- 
less manner, or under any existing laws of the State wherein 
the same may be situated. The just debts of the Indians 
shall be paid out of any moneys due them for their improve- 
ments and claims.” * * * “The missionary establish- 
ments shall also be valued and appraised in a like manner, 
and the amount of them paid over by the United States to 
the treasurers of the respective missionary societies hy whom 
they have been established and improved, in order to enable 
them to erect such buildings and make such improvements 
among the Cherokees west of the Mississippi as they may 
deem necessary for their benefit.” 

By the twelfth article a committee is appointed “to select 
the missionaries who shall be removed with the nation.” 

By article XVII. “all the claims arising under, or provided 
for, in the several articles of this treaty, shall be examined 

Vou. v—18 
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and adjudicated by such commissioners as shall be appointed 
by the President of the United States, by and with the advice 
and consent of the Senate of the United States, for that pur- 
pose, and their decision shall be final, and on their certificate 
of the amount due to the several claimants, they shall be paid 
by the United States.” 

I am of opinion that no claim on account of the missionary 
establishments provided for in the ninth article, can be pro- 
perly charged to the Cherokee nation, or deducted out of their 
funds held by the United States, without the adjudication and 
certificate of the court of commissioners, as provided for in 
the seventeenth article of the treaty. The claims of such as 
cal] themselves missionaries, or treasurers of missionary socie- 
ties, are not excepted by any thing in the ninth article, out 
of the security provided, by the seventeenth article, for the 
Cherokees against wrongful charges. The agents to make 
the valuations, appointed under the ninth article, were con- 
venient auxiliaries to the Board of Commissioners appointed 
by the President, under the seventeenth article of the treaty, 
but not substitutes for that board. 

My advice and opinion is, that to charge the Cherokee 
nation, and their funds, with the improvements claimed by 
missionaries, upon the mere valuation of the agents appointed 
under the ninth article, not followed up and sanctioned by 
the adjudication and certificate of the Board of Commis- 
sioners appointed under the seventeenth article, would be a 
violation of the terms of the treaty, and that the claim in 
question ought not, therefore, to be allowed. 

] have the honor to be, very respectfully, sir, your obedient 
servant, 


J. J. CRITTENDEN. 


Hon. Tuomas Corwin, 
Secretary of the Treasury. 
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CONTRACT WITH A. G. SLOG FOR TRANSPORTING THE MAIL. 


The compensation to be rendered under the contract with A. G. Sloo, for the trans- 
portation of the mail in steam vessels, ought to be in proportion to the service 
performed and accepted, without regard to the number of steamships employed 
in that service, or that have been built under that contract. 

Inasmuch as Congress have appropriated the money and directed payment to be 
made for said service, payment, notwithstanding certain advances, should be 
made. 

The refunding of the advances must be considered as deferred and left to the future 
discretion of Congress. : 


Atrogney GeNnERAL’s Office, 
October 15, 1850. 


Sir: I have received your letter of the 11th instant, relating 
to questions that have urisen in reference to a settlement of 
accounts under the contract made between A. G. Sloo and 
the Secretary of the Navy, on the 20th of April, 1847, for the 
transportation of the mail in steam vessels. 

To the questions you propound to me, | answer that, in my 
opinion, the compensation to be rendered under that contract 
for the transportation of the mail, ought to be in proportion to 
the service performed and accepted, without regard to the 
number of steamships employed in that service, or that have 
been built under that contract; and, secondly, that inasmuch 
as Congress, notwithstanding the advances of $290,000 made 
on the building of the said steam vessels, have, by their act 
of September last, appropriated the money, and directed pay- 
ment to be made for said service, my opinion is that the pay- 
ment ought to be made, and that the refunding of those ad- 
vances, or the settlement of them, by discount or otherwise, 
must be considered as deferred, and left to the future discre- 
tion of Congress. 

The money was advanced upon a continuing contract; and 
though it might have been inferred, from the terms of the act 
of 1848, that those advances were to be considered and ap- 
plied as payment for the first year’s service, yet, as Congress, 
by its last act, has appropriated money to pay for that service, 
and directed the payment to be made, it cannot, I think, be 
understood otherwise than as a declaration on the part of 
Congress that the payment or settlement of the amount ad- 
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vanced should be deferred. It will be at its discretion to 
require the settlement or payment of it whenever it may think 
proper. For the present, the service must, in my opinion, be 
paid for out of the money appropriated for that purpose. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

J. J. CRITTENDEN. 
Hon. W. A. Grauam, 
Secretary of the Navy. 





CASE OF THE MARSHAL OF THE DISTRICT OF MASSACHUSETTS. 


Although the marshal of Massachusetts might have been more energetic and active, 
perhaps, in executing & warrant for the arrest of Crafts, a fugitive from service, no 
sufficient cause is shown for removing him from office. 

The marshal and his deputies appear to have acted, to a considerable extent, upon 
consultation with the agent of the owner of the fugitive ; who, at the conclusion 
of the examination, observed that he had no complaint to make against them. 


Arrorngy GENERAL’s Office, 
November 25, 1850. 

Sir: As requested by you, I have carefully examined all 
the papers placed in my hands, relating to complaints made 
against Charles Devens, esq., the marshal of the Massachu- 
setts district, for alleged neglect and dereliction of duty, in 
failing to execute a warrant, which came to his hands, for 
the arrest of William Crafts, a fugitive slave. 

These papers, consisting chiefly of the affidavits of Mr- 
Devens, the marshal, his deputy, Mr. P. Riley, James Dickson, 
George T. Curtis, esq., and Willis H. Hughes, agent for the 
owner of the slave, with letters from Mr. Fay and Mr. Curtis, 
are herewith returned. 

Having perused them with care, and certainly without any 
bias or prepossession in favor of the marshal or his deputy, 
J must say that, though I can see no evidence of any partic- 
ular activity and energy on their part, it seems to me there 
does not sufficiently appear any cause for the censure of their 
conduct or the removal of the marshal from office. A more 
commendable activity and energy might probably have been 
exerted by them, but they seem to have acted, to a consider- 
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able extent, upon consultation, and in concert with Mr. 
Hughes, the agent for the owner of the fugitive; and what 
might otherwise appear blameable in them, may have been 
the result of that consultation and concert. In this uncertain 
state of the case, the declaration made by Mr. Hughes at the 
conclusion of the examination, that he “had no complaint to 
make against them,” or words to that effect, is entitled to, 
and has had some influence upon my judgment. 

If I could have discovered any satisfactory evidence of the 
neglect or evasion of duty by these officers in this case, it 
would have been no less consonant with my feelings than 
with my judgment to have recommended their instant dismis- 


sal from the public service. 


I have the honor to be, very respectfully, yours, &c., 
J. J. CRITTENDEN. 


To the Presipent. 





TRANSFERS OF SURPLUS OF APPROPRIATIONS. 


The head of a department ia authorized, by the 23d section of the act of 26th Aa- 
gust, 1842, to transfer the surplus of an appropriation for one or more objects o¢ 
expenditure to supply the deficiency of any other item of appropriation in the same 
department or office. 

The 23d section of the said act is not a temporary, but a permanent enactment, and 
limits tranefers by the heads of departments to the surplus of appropriations, whilst 
the power conferred upon the President extends to entire appropriations. 

This opinion was given in approval of an elaborate argument of the First Comp- 
troller of the Treasury, wherein the subject of executive authority over appropria- 
tions for the different objects of expenditure is fully discussed. 


Arrorney Genera’s Orrice, 
November 26, 1850. 
Siz: I] have examined the question, submitted for my opin- 
ion, upon the construction of the 23d section of the act of the 
26th August, 1842, and also the opinion of Mr. Whittlesey, 
the First Comptroller of the Treasury, upon the subject upon 
which your question for my opinion and advice was endorsed, 
My opinion is, that the 23d section of the act of 1842 is not 
a temporary but a permanent enactment, and that it does 
authorize the head of a department to transfer the surplus of 
an appropriation for one or more objects of expenditure, to 
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supply the deficiency of any other item of appropriation in the 
same department or office. The result of Mr. Whittlesey’s 
conclusion is approved. 

The act of 1809 (2 Vol. Statutes at Large, p. 535, chap. 28, 
proviso to sect. 1) and the subsequent acts regulating the power 
of the President, do not confine his power and authority of 
transferring, to the surplus remaining, after the object of ex- 
penditure for which Congress had made an appropriation has 
been accomplished. 

The act of 1842 confines the authority of the head of the 
department to the transferring of the surplus; a power far 
short of that which is conferred upon the President in rela- 
tion to transfers of appropriations. 

I have the honor to be, very respectfully, yours, &c., 

J. J. CRITTENDEN. 

Hon. Tuomas Corwiy, 

Secretary of the Treasury. 


TRANSFERS OF SURPLUS OF APPROPRIATIONS. 


The 23d section of the act of 26th August, 1842, is a permanent enactment, and 
authorizes the transfer and application of the surplus of appropriations, stand- 
ing to the credit of the War Department, to supply the deficiency of appropria- 
tion for preventing and suppressing Indian hostilities—(See opinion of the 26th 


instant, given to the Seeretary of the Treasury.) 
Orrice of THE ATTORNEY GENERAL, 
November 30, 1850. 

Sir: Your letter of the 21st of this month has been duly 
considered. The twenty-third section of the act of 26th Au- 
gust, 1842, (5 Stat. at Large, chap. 202, p. 533,) is, in my 
opinion, a@ permanent, not a temporary, enactment; and au- 
thorizes the\transfer and application of the surplus of appro- 
priations, standing to the credit of the War Department, (and 
not yet transferred by the Secretary of the Treasury to the 
general account of moneys not appropriated,) to supply the 
deficiency of appropriation in the War Department for pre- 
venting and suppressing Indian hostilities. 

That this twenty-third section is not a temporary, but a 
permanent enactment, is the contemporaneous exposition, 
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That construction has been followed in practice and use by 
the departments, executive and legislative. It is not useful 
now to bring that construction into doubt. The like opinion 
I have expressed more at large to the Secretary of the Treas- 
ury, in my letter of the 26th of this month. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 
7 J. J. CRITTENDEN. 
Hon. C. M. Conran, 

Secretary of War. 


DUTY OF THE PRESIDENT RESPECTING THE DES MOINES 
GRANT, &c. 


The President is under no official obligation to interfere with the disputed question 
as to the legal effect of a decision of a former Secretary of the Treasury, con- 
cerning the extent of the grant of land on the Des Moines river to Iowa. 

Nor to interfere with the subject-matter of the memorial of Fellows & Co., who 
have invoked the aid of the Executive to compel the Secretary of War to file the 
report of arbitrators between the Seneca Indians and themselves. 

The interference of the President with the performance of the particular duties as- 
signed by law to subordinate officers, either on the ground of correcting errors or 
supplying omissions, would, in general, be not only injudicious, but it would in- 
volve him in an invidious task, that would occupy his whole attention, and leave 
him no time for higher official duties —(For information respecting the Des 
Moines grant, see conflicting opinions of Attorney General Johnson of 19th July, 
1850, and of Attorney General Crittenden of 30th June, 1851.) 


Orrice or THE AtTTorney GENERAL, 
December 2, 1850. 

Sin: T have, examined and considered the two cases which 
you lately referred to me. The first, respecting the claims 
of lowa to certain lands in that State, under a grant made 
by the act of Congress of the 8th of August, 1846, (U, 
S. Statutes, p. 77 ;) and the second, being a memorial presented 
to you on the part of Joseph Fellows & Co., invoking you 
to interfere, officially, in their behalf for the decision and set- 
“ement of certain questions and interests which have arisen 
ont of a certain contract and purchases of lands made by 
them from the Seneca tribe of Indians, and set forth and 
sanctioned in a treaty of the United States with said Indians: 
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The question presented in the first case depends upon the 
legal construction of the act of Congress as to the extent of 
the grant to Jowa. It is insisted, on the part of Iowa, that it 
extends from the mouth to the source of the Des Moines river ; 
while it is contended, on the part of the United States, that it 
extends only from the mouth of the river to the point where 
the Raccoon Fork flows into it. According to the first con- 
struction, the grant includes about 900,000 acres more than 
it would include if limited to the Raccoon Fork. The ques- 
tion involved is one of construction only—a mere legal ques- 
tion; and upon it there has been a remarkable difference 
of opinion among some of the highest and most enlightened 
officers of the government—Mr. Walker, late Secretary of 
the Treasury, and Mr. Johnson, late Attorney General, being 
in favor of the more extensive, and Mr. Ewing, late Secre- 
tary of the Interior, and the Commissioner of the General 
Land Office, in favor of the less extensive construction. 

By the terms of the act, Jowa is to have the alternate sec- 
tions of all the lands lying within the prescribed boundary, 
and the privilege is given her to make choice of those sec- 
tions, subject to the approval of the Secretary of the Treas- 
ury. 

You are now applied to, as I understand, to determine this 
disputed question of construction of the act, and also to de- 
termine, perhaps, another question which has arisen in this 
case as to the extent and legal effect of the opinion or decision 
given by Mr. Walker on this subject. 

In the other case—that presented by the memorial of Fel- 
lows & Co.—it appears that, by the terms of contract and 
conveyance made by and between the parties, and recited 
and approved in the treaty before alluded to, a valuation was 
to be made by certain arbitrators of the lands conveyed, and 
of the improvements thereon. That the award soto be made, 
according to the terms stipulated, was to be reported to, “ and 
filed in the Office of the Secretary of the Department of 
War;” and that, within one month after said report was 
filed, the unimproved land was to be surrendered to purchasers, 
and the improved land within two years. The memorial 
states that the arbitrators had made a report of their pro- 
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ceedings and award, and that the same had been presented 
to the Secretary of War, to be filed in his office; but that he 
had refused to receive and file the same, and that thereby the 
rights of the memorialists to the lands, or the possession of 
them, were hindered and delayed. That they had attempted, 
by process of law, to compel the said Secretary to receive 
and file the said report, but that the court have refused to in- 
terfere, and have decided that it was a matter in respect to 
which a discretion had been confided to the Secretary, and 
that the court had no jurisdiction to control him in the exer- 
cise of that discretion. Failing in that attempt to coerce the 
Secretary, the memorialists have now addressed the President, 
and their object seems to be to induce him to interpose, and to 
do what the court refused to do, namely: to compel the Secre- 
tary of War to receive and file said report. 

I have stated above only so much of these cases as was 
necessary to the view I have taken of the subject, and to en- 
able you to exercise your better judgment as to the correctness 
of the conclusions to which ] have come in regard to the 
course proper to be pursued by you, and which I proceed 
briefly to set forth. Neither the act of Congress making the 
grant in question to Jowa, nor the contract of Fellows & 
Co., for the purchase from the Indians, make any reference or 
delegation of authority to the President respecting any of the 
matters now brought before him. 

To other functionaries of the government the settlement 
of all these matters of controversy seem to me more properly 
to belong ; and neither the act of Congress, in the one case, 
nor the treaty and contract of the parties, in the other, pro- 
vide for and appear to have intended or contemplated the in- 
terposition of the President in any manner or respect what- 
ever. The interference of the President with the performance 
of the particular duties assigned by law to subordinate offi- 
cers, either on the ground of correcting errors or supply- 
ing omissions, would, in the general, be exceedingly inju- 
dicious, if at all warrantable, and would, moreover, involve 
him in an endless and invidious task, that would occupy his 
whole attention, and leave him no time for the higher duties 
of his office. 
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His duty in taking care that the laws sre executed, is per- 
formed in such cases by superintending the conduct of those 
subordinate officers so far as to see that they are attentive to 
the duties of their office, and by removing, so far as his power 
of removal extends, such as prove themselves to be dishonest, 
incapable, or negligent. 

I therefore most respectfully submit to the President, as my 
opinion and advice, that he is under no official obligation to 
interfere, and ought not to interfere, in either of the two cases 
above mentioned. If the President, however, should take a 
different view of his duty, ] am prepared, most respectfully 
and cheerfully, to give him my opinion of the merits of each 
of these cases. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 


J. J. CRITTENDEN. 


To the Presivenr. 


CONCERNING COMMISSIONS ON CERTAIN CUSTOMS COLLECTED 
AT CINCINNATI. 


Where a surveyor of the port of Cincinnati neglected to collect certain duties prop- 
erly certified by the collector at New Orleans as due and payable there in cash, 
but permitted the goods upon which they were chargeable to be delivered to the 
importers, he only retaining their bonds, taken pursuant to the act of 2d March, 
1831, and afterwards being found in default at the treasury for such duties, was 
superseded in office, and a portion of such duties subsequently collected and paid 
into the treasury by the successor, to whom the bonds were turned over, and 
the question as to whether either and which of the two surveyors are entitled to 
be credited with commissions on the moneys thus collected, having arisen— 
pecipe?, that the delinquent surveyor is not, but that his successor is, entitled to 
the commissions established by law upon the duties thus collected and paid over. 

Commissions on customs were intended as a compensation for a faithful perform- 
ance of the duty of the officer collecting the revenue, and ate not due to an 
officer who has not collected nor received such revenue, but who, in violation of 
his duty, devolved its collection on his successor. 


Atrorney Generat’s Orrice, 
December 3, 1850. 


Sir: The facts appearing in the reports of the First Auditor 
of the Treasury, and of the Commissioner of Customs, upon 
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which the question of law arises, upon which my opinion is 
requested, are the following: 

Patrick Collins, the surveyor of the port of Cincinnati, being 
in default to the treasury for a large amount of duties ac- 
crued upon foreign goods imported into Cincinnati by the 
way of New Orleans, payable in cash under the tariff of 1842, 
was removed from office, and William K. Bond was appoint- 
ed in his place. The defaulter Collins had, in violation of 
the law, suffered goods imported into Cincinnati to be de- 
livered to the importers without payment of the duties, he 
retaining; the bonds taken by the surveyor of that port, un- 
der the provisions of the act of 2d March, 1831, (Stat. at 
Large, vol. 4, chap. 87, p. 480,) entitled “ An act allowing the 
duties on foreign merchandise imported into Pittsburg, Wheel- 
ing, Cincinnati, Louisville, St. Louis, Nashville, and Natchez, 
to be secured and paid at those places.” The defaulting 
officer Collins turned over to his successor (Bond) the secur- 
ities which had been given by importers, under the said statute 
of 1831, to the amount of about $50,000, of duties accrued, 
upon which the surveyor (Bond) has collected, received, and 
paid into the treasury, the sum of $30,000. The question is, 
shall the commission of three per cent., allowed by law for 
collecting those duties upon foreign merchandise, be allowed 
at the treasury to the credit of ex-officer Collins, or to his 
successor, Bond? The act of 31st July, 1789, (Stat. at Large, 
vol. 1, chap. 5, sec. 29, p. 45,) allowed to the collectors of the 
revenue a commission per centum “on the amount of all 
moneys by them respectively received and paid into the Treas- 
ury of the United States.” 

The act of 4th August, 1790, (Stats. at Large, vol. 1, chap. 
35, sec. 53, p. 172,) increased the commission per centum al- 
lowed to collectors of the revenue, giving to the collectors of 
the districts of New York and Philadelphia three-fourths of 
one per centum, and to the collectors of all the other dis- 
tricts mentioned in that act one per centum, “on the amount 
of all moneys by them respectively received on the said ac- 
count of duties.” 

The act of 3d March, 1797, entitled “ An act to provide 
more effectually for the settlement of accounts between the 
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United States and receivers of public moneys,” (Stats. at Large, 
vol. 1, chap. 20, sec. 1, p. 512,) enacted, “that when any re- 
venue officer shall neglect or refuse to pay into the treasury 
the sum or balance reported to be due the United States, 
upon the adjustment of his accounts,” the Comptroller shall 
intitute suit, “adding to the sum stated to be due on such ac- 
count the commissions of the delinquent, which shall be for- 
feited in every instance when suit is commenced and judg- 
ment obtained thereon, and an interest of six per centum 
per annum from the time of receiving the money until it 
shall be repaid into the treasury.” 

The act of 2d March, 1799, (Stats. at Large, vol. 1, pp. 
707, 708,) chap. 23, sec. 2, allows to the collectors of the re- 
venue, in certain named districts, the rates per centum therein 
stated, and to the collectors in all other districts three per cent. 
“on all moneys by them respectively received on account of 
the duties arising on goods, wares, and merchandise import- 
ed into the United States, and on the tonnage of ships and 
vessels.” Section 4 of that act provides, “that whenever 4 
collector shall die or resign, the commission to which he 
would have been entitled, on the receipt of all duties bonded 
by him, shall be equally divided between the collector re- 
signing, or the legal representative of such deceased col- 
lector, and his successor in office, whose duty it shall be to 
collect the same,” &c. 

By the act approved May 10, 1800, entitled “ An act supple- 
mentary to an act entitled ‘An act to establish the compen- 
sation of officers employed in the collection of duties on im- 
ports and tonnage,” (Stats. at Large, vol. 2, chap. 54, sec. 3, p, 
72,) the collectors of the several districts therein named were 
required to deposite for collection in the bank of the United 
States, or at an office of discount and deposite of said bank, 
“all the bonds taken, or to be taken by them, for duties, by 
virtue of any law of the United States; but on all money 
collected by the said banks the commissions aforesaid are to 
be allowed the said collectors in like manner as if received 
by them.” 

The duties of surveyors of ports generally, and of those to 
which surveyors only are assigned, were prescribed by the 
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2ist section of the act of 1799, (Stats. at Large, vol. 1, chap. 
22, pp. 642, 643,) and the act of 1831, before cited, for the 
following duties on foreign merchandise imported into Cincin- 
nati, éc., to be secured and paid there, required of the surveyor 
at the port of Cincinnati to perform the duties specially en- 
joined by that act, in addition to the customary duties per- 
formed by that officer in other places. When the act of 
1842 went into operation, requiring duties on foreign mer- 
chandise imported into the United States to be paid in cash, 
instead of the former system of credits secured by bonds, it 
became the bounden duty of the surveyor of the port of Cin- 
cinnati, upon receiving from the master of a vessel the man- 
ifest of goods on board, certified by the collector of the port 
of New Orleans, to take care that the owner of the goods, or 
consignee, or agent of the importer, should pay the duties, 
certified by the collector at New Orleans, to him, the surveyor 
at Cincinnati, as due and payable there. 

The bonds taken at Cincinnati by the surveyor (copies 
whereof were certified by him to the collector of New Orleans) 
in double the amount of the estimate of duties made by the 
surveyor at Cincinnati upon the estimate of the cost of the 
goods furnished by the importer, were intended to obtain the 
permit of the collector at New Orleans that the goods should 
be shipped to Cincinnati for the proper payment of the duties 
there instead of at New Orleans. There could not be law- 
fully a cash system for payment of duties at the other ports of 
the United States, and a credit system at the port of Cincin- 
nati. 

As the Surveyor Collins did not receive the duties upon 
the foreign merchandise imported into Cincinnati, but, in vio- 
lation of his official duties, suffered the goods to be delivered 
to the importers before the duties charged upon them were 
paid, he had no lawful claim to a commission, per centum, on 
the amount of those duties received by his successor in his 
office. 

The government had liens upon the goods for the payment 
of the duties thereon. As Collins, the surveyor, parted with 
the goods and lost those liens, without receiving the duties 
charged upon the goods, he was justly chargeable with the 
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amount of those duties, which he should have demanded, the 
payment whereof, in cash, he ought to have enforced by re- 
taining the possession of the goods until payment had been 
made. When he, or his legal representative, shall be credited 
in account at the treasury with the amount which shall be 
collected by his successor in office, the full measure of justice 
will have been meted to the Surveyor Collins and his legal 
representatives. 


The government is not liable to pay double commissions for 
collection of the revenue. Upon a view of all the acts in 
part materia, I am of opinion that the commission established 
by law for the collection of these duties is due to the Sur- 
veyor Bond, who has collected, received, and paid them into 
the treasury ; that the Surveyor Collins, who did not receive, 
did not collect, did not pay them into the treasury, but wholly 
neglected and violated his duty in that respect, had no legal 
claim to the commission. He is not within the letter of the 
law, and certainly is not within the reason, spirit, or equity of 
the law. The commission was intended as a compensation 
for a faithful performance of the duty of the officer in col- 
lecting the revenue, and is not due to an officer who has not 
collected nor received the duties on the goods, but has fla- 
grantly neglected and violated his duty, thereby devolving the 
collection of those duties on his successor in office, to the great 
delay and inconvenience of the government. 

I have the honor to be, very respectfully, sir, your obedient 
servant, | 


J. J. CRITTENDEN. 


Hon. Tuomas Corwin, 
Secretary of the Treasury. 





TRANSFERS OF SURPLUS OF APPROPRIATIONS. 


The third section of the act of the 20th of August, 1842, authorizes the transfer 
and application of the surplus of appropriations, standing to the credit of the War 
Department, end not transferred by the Secretary of the Treasury to the gene- 
ral account of moneys not appropriated, to supply the deficiency of the appro- 
priation for preventing and suppressing Indian hostilities. 
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And such transfer will not conflict with the Ist article, eight section, and twelfth 
paragraph of the constitution of the United States, nor with the 16th section of 
the act of 3d March, 1795. 

Attorney GENERAL’s Ofrice, 
December 6, 1850. 
Str: Yours of the 2d of this month has been received. 
My letter of the 30th of November last was intended to be a 
full answer to your letter to me of the 22d of that month, and 
expressed, first, the opinions that the 3d section of the act of 
the 20th August, 1842, was not atemporary, but a perma- 
nent enactment; secondly, that it authorizes the transfer 
and application of the surplus of appropriations, standing to 
the credit of the War Department, and not yet transferred by 
the Secretary of the Treasury to the general account of mo- 
neys not appropriated, to supply the deficiency of appropria- 
tion in the War Department for preventing and suppressing 
Indian hostilities. In addition, I now give it as my opinion- 
that such transfer will not conflict with the first article, eighth 
section, and twelfth paragraph of the constitution of the Uni 
ted States, nor with the 16th section of the act of 3d March, 
1795. (Statutes at Large, vol. 1, page 437.) 
I have the honor to be, very respectfully, sir, your obedient 
servant, 
J. J. CRITTENDEN. 
Hon. C. M. Conran, 


Secretary of War. 


AUTHORITY OF SECRETARY OF THE INTERIOR RESPECTING 
PATENT OFFICE. 


The authority of the Secretary of the Interior to supervise the Patent Office, com- 
prehends the power to appoint euch temporary clerks to be employed therein as 
shall be authorized by law,and to cause their salaries to be paid out of any money 
appropriated for that purpose. 

The Commissioner of the Patent Office, therefore, is subordinate to, under the su- 
pertendency of, and subject to the control of the Secretary of the Interior, in the 
appointment and payment of such clerks; and his authority is the same, whether 
the money disbursed be appropriated from fees or from the agricultural or any 
other fund. 


Arrorney GEnerAw’s Orrice, 
December 7, 1850. 


Sia: In answer to the questions you have been pleased to 
refer for my opinion, I have the honor to state that, in my 
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judgment, the general supervision and direction over the Pa- 
tent Office, which is vested in you, comprehends the appoint- 
ment of such temporary clerks in that office as are authoriz- 
ed by law, and also the payment of their salary or compensation 
out of any money appropriated for the purpose ; and, of course, 
that the Commissioner of the Patent Office, in the employment 
or appointment of such clerks, and in the disbursement of 
money appropriated for their compensation, acts under the su- 
perintendency, and subject to the control of the Secretary of 
the Interior; and that it makes no difference in the case, 
whether the money so to be disbursed is appropriated out of 
the agricultural fund, the Patent Office fees, or out of any other 
fund. 

Such, ] think, was the design and intention of the several 
acts of Congress in relation to this subject. I have Jooked 
into these acts, but J have no time to give references to 
them, or to write arguments in support of the conclusions to 
which I have come, and which are above stated. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 
J. J. CRITTENDEN. 
Hon. Avexanoer H. H. Sruarr, 

Necretury of the Interior. 


CLAIM OF W. G. AND G. W. EWING AGAINST THE POTTAWA- 
TOMIES. 


Where a claim against the Pottawatomies had been adjudicated and allowed by 
a former Secretary of the Interior, and certificates therefor issued by the Com- 
missioner of Indian Affairs to the original claimants, payable from the an- 
nuities of that tribe in three annual instalments, which were subsequently 
transferred to Suydam, Sage, & Co., and by them to the Merchants’ Bank in 
New York, whose attorney claims rayment; but before the same was made, a 
rehearing was demanded, on behalf of the Indians, on the allegation that they 
were not originally liable to the Ewings for the amount adjudicated to them by 
the said Secretary; and a question having cotemporaneously arisen between the 
Ewings and the said bank, concerning the terms and purposes of their transfer 
of the said certificates—pEcIDED, that the present Secretary of the Interior ought 
to regard the decision of his predecessor, as to the amount due from the Indians, 
as conclusive; and that, if any wrong has been done, the remedy shcald be 
sought of the judiciary; and that payments of the certificates should be with- 


TO THE SECRETARY OF THE INTERIOR. 285 





Claim of W. G. and G. W. Ewing against the Pottawatomies. 





beld until the conflicting claims of the Ewings and Merchants’ Bank shall also 
be settled by the judiciary. 

It is doubtful whether Indian annuities, granted by the government, ought to be 
regarded aa legally assignable, unless made so by law. 


Arrorney GENERAL’s Office, 
January 8, 1851. 


Sir: I had the honor duly to receive your letter of the 28th 
of December last, and regret that my other official engage- 
ments have so long delayed my reply. 

The case you have preposed for my opinion cannot be more 
briefly stated than it is in your letter, which is as follows: “I 
have the honor to request your opinion in the matter of the 
claim of W.G. and G. W. Ewing against the Pottawatomie 
Indians, of which the facts are as follows: This case was ori- 
ginally adjudged on appeal from the decision of the Commis- 
sioner of Indian Affairs by my predecessor, who decided that 
the amount claimed was due by the Indians to the said Ewings, 
and claimed to be paid out of the annuity of that tribe. But, 
in order that too large a sum might not be withheld from 
them at once, he directed that certificates should be issued 
by the Indian office, payable to said Ewings, in one, two, 
and three years, respectively, in about equal instalments. 

“After the certificates were -issued, but before they were 
paid, Judge Joseph Bryan preferred a request, on behalf of the 
Indians, for a rehearing of the case, alleging that it had been 
erroneously decided, and that the Indians were not legally 
liable to the Ewings for the amount adjudicated to them. 
Upon this statement, Mr. Ewing, the late Secretary, suspend- 
ed the payment of the certificates, and fixed a day on which 
both parties might take depositions before the Indians agent 
at Fort Leavenworth. On the day appointed, no testimony 
was taken; but, subsequently, Judge Bryan filed in the de- 
partment an er parte affidavit on behalf of the Indians, and 
desired further time to complete his proof. 

“In the meanwhile, Messrs. W. G. and G. W. Ewing placed 
the certificates in the hands of Messrs. Suydam, Sage, & Co., 
of New York, with whom they had extensive dealings as 
merchants, with the understanding, as they allege, that Suy- 
dam, Sage, & Co., should receive the money and make a cer: 
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tain distribution of it among their (W.G. and G. W. Ewing’s) 
creditors. 

“This understanding is, however, denied by Suydam, Sage, 
& Co., who claim that the certificates were virtually assigned 
to them for their exclusive benefit, as creditors of the Ewings. 
Having become insolvent, while in possession of the certifi- 
cates, Suydam, Sage, & Co., deposited them, as collateral se- 
curity for their own debts, with the Merchants’ Bank of New 
York. This bank now appears, by its attorney, and claims 
the payment to it of the moneys due on the certificates. 

“It is the question now arising between the bank and W. 
G. and G. W. Ewing upon which I desire your opinion: Have 
I any authority to decide upon a question arising between 
individuals only, to which neither the government nor the 
Indians, as the wards of the government, are parties; or 
must I leave the parties to their remedy in the courts of 
law, the accounting officers of the treasury directing the 
actual payment as may seem proper to them?” 

Your predecessor in office having decided that the amount 
claimed was due by the Indians to the said Ewings, and should 
be paid out of the annuity of that tribe, and having caused 
certificates of said debt to be issued to the said Iiwings, my 
opinion is, that those decisions and acts of your predecessor 
ought to be regarded by you as conclusive; and that if any 
wrong has been thereby done tothe Indians, it must be redres- 
sed by the judiciary, upon proper application. I will add, 
however, that I think it very much to be doubted whether the 
Indian annuities granted by this government ought to be re- 
garded as legally assignable, in whole or in part, except where 
expressly made so; or whether the officers of government, in 
making payment of those annuities, ought also to consider 
the claims of intervening voluntary creditors, without some 
legal provision to that effect. As no such question, however, 
is left open in this case, no further remarks need be made 
upon if. 

In the conflict of claims that are urged for the money for 
which certificates were issued to the Ewings, you ought not, 
in my opinion, to take upon yourself the responsibility of deci- 
ding betweenthem. If you should commit a mistake in direc- 
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ting and making payment to the wrong party, the government 
would be bound to repay the money. In this, and such cases, 
I would advise that you should require the adversary claim- 
ants to have their respective rights settled and ascertained 
by the judgment of some competent judicial tribunal, and 
that payment should be withheld till that was done, unless 
the parties would all unite in a proper acquittance to the 
government, in order to have the money paid out of the treas- 
ury into the hands of a common stakeholder, or come to some 
agreement of the like kind, affording equal security. 

I believe that the above embraces all the questions con- 
tained in your letter. 

] have the honor to be, very respectfully, sir, your obedient 
Servant, 

J. J. CRITTENDEN. 
Hon. A. H. H. Srvart, 
Secretary of the Interior. 





DUTY OF THE PRESIDENT RESPECTING DISTRICT MARSHALS. 


Although it is the duty of the President to take care that the laws are faithfully 
executed, it is not, in general, judicious for him to interfere with the functions 
of subordinate officers further than to remove them for any neglect or abuse of 
their official trust. 

He has no proper authority to employ counsel, at the expense of the government, 
to advise, protect, and defend the marshal of the southren district of New York 
in cases arising under the fugitive slave law. 


Arrorney GENERAL'S Orrice, 
January 17, 1851. 


Sim: I had the honor to receive your communication of the 
3lst of December last, requiring my opinion whether there is 
any authority to grant the request made by the marshal of the 
Southern district of the State of New York, in his letter of 
the 30th ultimo to the Hon. Mr. Corwin, Secretary of the Treas- 
ury, and which was enclosed by you for my examination. 
An earlier reply would have been given but for my con- 
stant occupation in the Supreme Court. 

That request, in substance, is, that, in consequence of the 
great difficulty and responsibility which devolves on him in 
the discharge of his official duties under the fugitive slave 
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law, counsel might be employed at the public expense to ad- 
vise, protect, and defend him in cases arising under that law- 

As a general proposition, it appears to me most judi- 
cious for the President, as well as more consistent with the 
form and spirit of our institutions, to forbear from interfe- 
rence with the functions of subordinate public officers, and 
to leave them to the discharge of their proper duties under 
all their legal responsibilities, and subject, also, to removal 
from office for every neglect or abuse of their official trust. 

Such a course, it seems to me, will best tend to promote a 
faithful and efficient administration and execution of the law. 
This principle of non-intervention does not of course apply to 
the employment of counsel in cases to which the United States 
are parties. But the cases alluded to by the marshal are not 
of that description. 

And without enlarging further on the subject, I have the 
honor to state, very respectfully, that I incline to think that, 
in this instance, you have no proper authority to comply with 
the request made by the marshal, and that it would be inex- 
pedient, also, so to do. 

I have the honor to be, very respectfully, sir, your obedient 


servant, 


J. J. CRITTENDEN. 


To the Presipent. 


EXECUTIVE AUTHORITY TO REMOVE THE CHIEF JUSTICE OF 
MINN ESOTA. 

The President of the United States is not only invested with authority to remove 
the Chief Jastice of the Territory of Minnesota from office, but it is his daty to 
do 80 if it appear that he is incompetent and unfit for the place. 

That the President has the constitutional power to remove civil officers appointed 
and commissioned by him, by and with the advice and consent of the Senate, 
where the constitution has not otherwise provided by fixing the tenure during 
good behavior, has been long since settled, and the same has ceased to be a sub- 
ject of controversy or doubt. 

The power is reposed in the President in order that he may enforce the execution 
of the public laws of the country through the agency of competent and faithful 
subordinate officers. 


Atrorney Generat’s Orrice, 
January 23, 1851. 
Sir: Application having been made to you to remove from 
office the chief justice of the Territory of Minnesota, erected 
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by the act of 3d March, 1849, for establishing that territorial 
government, for very serious charges of incapacity, unfitness, 
and want of moral character, you have been pleased to refer 
to me the question whether you have the rightful power to 
do so. 

The act of Congress under which he was appointed enacts, 
in section 9, “that the judicial power of the said Territory 
shall be vested in a supreme court, district courts, probate 
courts, and justices of the peace. The supreme court shall 
consist of a chief justice and two associate justices, * * * 
and they shall hold their offices during the period of four 
years.” And in section 11, it is further enacted “that the gov- 
ernor, secretary, chief justice, and associate justices, attor- 
ney, and marshal, shall be nominated, and, by and with the 
advice and consent of the Senate, appointed by the President 
of the United States.” Upon the face of this statute, the ap- 
pointment of these territorial judges were not for life, nor 
during good behaviour, but for the term of four years only. 
The decision of the Supreme Court of the United States, in 
the case of the American Insurance Company and others vs. 
Cauter, (1 Peters, 546,) is pertinent to the present inquiry. 
Chief Justice Marshall, in delivering the opinion of the court 
in that case, defines what territorial courts are not, and what 
they are, in these words: “These courts, then, are not con- 
stitutional courts, in which the judicial power conferred by 
the constitution on the general government can be deposi- 
ted. They are incapable of receiving it. They are legisla- 
tive courts created in virtue of the general right of sove- 
reignty which exists in the government, or in virtue of that 
clause which enables Congress to make all needful rules and 
regulations respecting the territory belonging to the United 
States.” 

Not being constitutional courts, and the judges not coming 
within the third article of the constitution respecting the 
judicial power and the tenure during good behavior, the 
question is, by what tenure of office do these territoria 
Judges hold? Is there no mode of removing them from office 
but by impeachment by the House of Representatives for, and 
conviction by the Senate of treason, bribery, or other high 
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crimes and misdemeanors? Being civil officers, appointed by 
the President, by and with the advice and consent of the Sen- 
ate, and commissioned by the President, they are not exemp- 
ted from that executive power which, by the constitution, 
is vested in the President of the United States over all civil 
officers appointed by him; and whose tenures of office are 
not made by the constitution itself more stable than during 
the pleasure of the President of the United States. 

That the President has, by the constitution of the United 
States, the power of removing civil officers appointed and 
commissioned by him, by and with the advice and consent of 
the Senate, where the constitution itself has not otherwise 
provided, by fixing the tenure during good behavior, has been 
long since settled, and has ceased to be a subject of contro- 
versy or doubt. 


In the great debate which arose upon that question in 
the House of Representatives, shortly after the adoption of 
the constitution, Mr. Madison is reported to have said: “It is 
absolutely necessary that the President should have the power 
of removing from office; it will make him, in a peculiar man- 
ner, responsible for their conduct, and subject him to impeach- 
ment himself if he suffers them to perpetrate, with impu- 
nity, high crimes or misdemeanors against the United States, 
or neglects to superintend their conduct so as to check their 
excesses. On the constitutionality of the declaration, I have 
no manner of doubt.” 


And the determination of Congress was in accordance with 
his views, and has been since invariably followed in prac- 
tice by every President of the United States. From this 
power the judges appointed for the Territories of the United 
States are not excepted. That these territorial judges were 
appointed under a law which limited their commissions to 
the term of four years, does by no means imply that they 
shall continue in office during that term, howsover they may 
misbehave. An express declaration in the statute that they 
should not, during the term, be removed from oflice, would 
have been in conflict with the constitution, and would have 
precluded either the House of Representatives or the Pre- 
sident from the exercise of their respective powers of impeach- 
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ment or-removal. The law intended no more than that 
these officers should certainly, at the end of that term, be 
either out of office, or subjected again to the scrutiny of the 
Senate upon a renomination. 


When it is proposed that this power of removal shall be ex- 
erted upon a judge appointed for the administration of jus- 
tice to the people of a territorial government, it must be 
admitted that caution and circumspection should be used. 
But the power of removal is vested by the constitution in the 
President of the United States to promote the public welfare, 
toenable him to take care that the laws be faithfully executed, 
to make him responsible if he suffers those to remain in office 
who are manifestly unfit and unworthy of public confidence. 


To answer your inquiry specifically, 1 have only, in conclu- 
sion, to add that, in my opinion, you, as President of the 
United States, have the power to remove from office the 
chief justice of the Territory of Minnesota, for any cause that 
may, in your judgment, require it. 

With very high regard, I have the honor to be, sir, your 
obedient servant, 

J. J. CRITTENDEN. 


To the Paesipent or THE Unitep STATEs. 


LIABILITY OF THE SURETIES OF A RECEIVER OF PUBLIC MONEYS. 


The sureties of a receiver of public moneys appointed by the President durirg a 
recess of the Senate, are fiable for all moneys received by him up to the end of 
the succeeding session of the Seuste, in cases where the receiver shal] not have 
Previously given a new bond as required by law of officers nominated to and 
confirmed by the Senate whilst holding under a temporary appointment. 


The sureties of a receiver of public moneys (who shall have been acting under a 
temporary appointment) appointed by and with the advice of the Senate, are 
liable for all moneys in his hands on the day of the giving of their bond, and 
which he may subsequently receive, to the extent of its penalty. 


If there be an interregnum in the security for the performance of the duties of the 
office of receiver of public moneys, appointed daring a recess, and subsequently 
Dominated to and confirmed by the Senate, by reason cf his neglect to give a new 
bond upon his second appointment until after the adjournment of the Senate, 
neither the sureties in the first nor second bond are liable for the moneys by him 
received during that period. 
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But, under the circumstances of the present case, the account of the receiver should 


be made out for suit up to the end of the session of the Senate next succeeding 
his temporary appointment, against the sureties in the first bond; and ali moneys 
received by him subsequent to that date, should be charged in account for suit 
against the sureties in the second bond, that the whole matter may be brough* 
up for judicial determination. 


Avrorney Generau’s Orrice, 
January 25, 1851. 


Sir: In answer to the questions stated, respecting the lia- 
bilities of the respective sureties of Daniel G. Garnsey, late 
receiver of public moneys at Dixon, Illinois, upon the respec- 
tive bonds under his first and second commissions, I state: 

Ist. That Mr. Garnsey’s commission, dated 22d March, 
1841, by appvintment in the recess of the Senate, to continue 
until the end of the next session of the Senate thereafter, ex- 
pired on the 13th September, 1841, when the said ensuing ses- 
sion of the Senate ended. It was not superseded nor vacated by 
the commission issued to him dated 25th June, 1841, for four 
years from Ist July, 1841, because said Garnsey did not, under 
that second commission, give bond and approved security (as 
required by law) until November, 1841. Having, under his 
first commission, given bond with approved security on the 22d 
March, 18-41,and taken the oath of office required by law, and 
entered upon his duties, he was then an oflicer de jure under 
that commission. Being so, and continuing to act as receiver, 
nothing but due qualification, according to law, under his 
second commission for the same office, would have the effect 
to supersede his first commission. The statute having de- 
clared that every receiver, before he enters upon the duties of 
his office, shall give bond with approved security, it follows 
that the commission of 25th June, 1841, did not of itself au- 
thorize him to enter upon the duties of that commission, nor 
did the commission and oath of office, without the bond with 
approved security, authorize him to act of right under that 
second commission. It is clear that the second commission 
was not a removal of him from office. 


The statutes having required an oath of office, and also bond 
with approved security, before the receiver entered upon the 
duties of the office, an acceptance of that second commission 
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for the office could not be legally made by taking an oath of 
office merely, without the bond and approved security. The 
approved security in this case was, in my opinion, essentially 
necessary to constitute a legal acceptance, a legal qualifica- 
tion, a legal authority to Mr. Garnsey to act as receiver de 
jure under his second commission. 

The opinion of the Supreme Court of the United States in 
the case of the United States vs. Kirkpatrick, (9 Wheat. 734,) 
makes the “acceptance” of the new commission, by and with 
the advice and consent of the Senate, issued to the same col- 
lector who had been appointed in the recess of the Senate, a 
virtual superseding of the former commission. It appears, in 
the opinion of the court, that the collector did give the bond 
and security under his new commission. Therefore, the accep- 
tance there alluded to must be taken to be a legal acceptance, 
which made the collector an officer de jure under his new 
commission, and not merely an officer de fucto. It would be 
an absurdity to make Garnsey, having a legal commission, 
and a legal qualification to constitute him an officer de jure 
until the 13th September of 1841, to be, nevertheless, only 
an officer de fucto from and after the Ist day of July, 184). 
The law will not, by implication, defeat its own purposes, con- 
vert an officer having a lawful, rightful authority to act as re- 
ceiver, into a mere officer de facto, and thereby let go the se- 
curity to the government for the faithful discharge of the 
duties of the office, which otherwise would be subsisting to 
the 13th September, 1841. * * * 

The opinion of one of my predecessors does not state what 
description of officer he alluded to; but I cannot concur that 
Mr. Garnsey could make a legal acceptance of his second com- 
mission so as to supersede the first commission, and the bond 
and security for performance thereof, without giving the bond 
with approved security which was required by law. 

2d. The sureties in Garnsey’s first bond are liable for all 
moneys received by him up to the end of the session of the 
Senate, September 13, 1841, and not beyond. 

ad. From the end of the session of the Senate, 13th Sep- 

tember, 1841, to the giving of the approved bond and security, 
bearing date Ist November, 1841, Garnsey was an officer de 
facto, not de jure. 
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4th. The bond of November 1, 1841, has not a retrospective 
condition, as may be seen on its face. It undertakes only for 
the future. In the case of Armstrong vs. United States 
(Peters’ Circuit Court Reports, p. 46) it was decided that so 
much of the officer’s bond as was retrospective was void, and 
not binding upon his sureties in that bond. 

The bond of November 1, 1841], has not upon its face, nor 
by law, a retrospective operation so as to be coextensive with 
the second commission, and render the sureties liable for 
public moneys misapplied or squandered by the receiver be- 
fore the date of their bond. But for all public moneys in the 
actual possession of the receiver on the first day of November, 
1841, and subsequently misapplied, squandered, and not ac- 
counted for by the receiver, the sureties in the bond of Ist 
November, 1841, would be liable, not exceeding the penalty of 
their bond. 


5th. For moneys received after the 13th September, 1841, 
the sureties in the bond of 13th May, 1841, are not charge- 
able. For public moneys received by Garnsey between the 
13th September, 1841, and the Ist November, 1841, and mis- 
applied, converted to his own use, or squandered before the 
date of the said second bond of Ist November, 1841, the sure- 
ties in neither bond would be liable. But for al! public money 
actually in the hands of the receiver on the said 1st November, 
1841, but subsequently misapplied, or not paid over, the sure- 
ties would be liable, because such after act of the receiver, in 
converting the public money to his own use, or misapplying 
it, would be a breach of the condition of the bond. 


The receiver himself is responsible for all the public mo- 
neys by him received, whether acting as receiver de jure or 
de facto. The difficulty is as to the extent to which the sure- 
ties can be made liable. Under the circumstances, the ac- 
count of the receiver, up to the 13th September, 18-41, should 
be made up for suit against the sureties in the bond of 138th 
May, 1841, and all the moneys received after the 13th Sep- 
tember, 1841, should be charged in account for suit against 
the sureties in the bond of Ist November, 1841. By so pro- 
ceeding, the matters of right and justice between the govern- 
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ment and the sureties of Garnsey will be brought up for 


judicial determination. 
I have the honor to be, very respectfully, sir, your obedient 


Servant, 
J. J. CRITTENDEN. 
Hon. A. H. H. Srvart, 

Secretary of the Interior. 


COMPENSATION OF CLERKS IN THE CENSUS OFFICE. 


The Secretary of the Interior has authority to increase the salary or compensation 
of the clerks employed in the census office, provided that such increase does 
not raise their salaries above either the compensation usually paid for similar 
Services, nor above the sum of one thousand dollars per annum. 

These restrictions and limitations are explicit and peremptory ; but subject to them 
the power of the Secretary of the Interior is discretionary. 


Orrice or THE ATTORNEY GENERAL, 
January 25, 1851. 


Sm: You have been pleased to ask my opinion whether it 
is competent for you to make an increase of the salary of 
any of the subordinate or assistant clerks in the census office. 

] am not informed as to the amount of salary now allow- 
ed to those officers, and can, therefore, only answer your ques- 
tion by stating that, from the 19th section of the act of Con- 
gress providing for the taking of the seventh and subsequent 
censuses of the United States, &c., it appears to me to be 
quite clear that you have the power to increase their salaries, 
provided that such increase does not raise their salaries 
above either “the compensation usually paid for similar ser- 
vices,” or above the sum of one thousand dollars per annum. 

These restrictions or limitations are explicit and peremp- 
tory; but subject to them your power is discretionary. 

I have the honor to be, very respectfully, yours, &c., 

J. J. CRITTENDEN 

Hon. A. H. H. Stuart, 

Secretary of the Interior. 
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GRANITE FOR THE CUSTOM-HOUSE AT NEW ORLEANS. 


The government having stipulated that the granite to be furnished from the quar- 
ries in Quincy, Massachusetts, for the custom-house at New Orleans, should 
be inspected, approved, and the quantity thereof determined by an inspecting 
agent of the United States, to be designated or appointed by the Secretary of the 
Treasury, at Boston or Quincy, cannot now legally insist upon trans‘erring the 
inspection and admeasurement to New Orleans. 

Neither the workmanship nor the admeasurement of the granite was stipulated to 
be adjudged and determined at that place. 

The government is bound and concluded by the admeasurement certified at Boston 
or Quincy, by the agent of the government there; subject, however, to the 
abatement of damage sustained during the voyage, or breakage in Janding on 
the levee, or defect in the quality of the stone when finally delivered. 


Orrick oF THE ATTORNEY GENERAL, 
January 29, 1851. 


Str: In answer to your inquiry contained in your letter of 
the 27th of this month, I state that, upon examination of the 
contract between the United States and Luther Munn, res- 
pecting the delivery by him of the granite for the custom- 
house at New Orleans, I am of opinion that the United States 
are legally bound to pay for so much of this granite as has 
already been delivered, agreeably to the certificate granted to 
the said contractor, by the agent appointed by the Department 
of the Treasury, agreeably to the stipulations of the contract 
for the appointment of such agent; and that the government 
cannot rightfully demand or insist upon any other admeasure- 
ment, unless fraud and collusion on the part of the contrac- 
tor and the agent of the government could be shown—a mat- 
ter which is not suggested, and is not to be presumed. 

The parties, by their written contract, stipulated for a special 
tribunal for measuring and determining the quantity and quali- 
ty of the granite before it was shipped from Boston to New 
Orleans. The contractor, living in Boston, engaged to de- 
liver in New Orleans the requisite quantity of granite, to be 
obtained from the best quarries in Quincy, Massachusetts, 
‘the quality of the material and workmanship thereof” to 
be “approved,” and the quantity determined by the inspecting 
agent of the United States at Boston or Quincy, to be desig- 
nated and appointed by the Secretary of the Treasury,” 
“breakage or damage of any kind occurring to the same 
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during the voyage to New Orleans, or caused in landing said 
stones from the vessels on the levee, or any material defect in 
the quality of the material not discovered by the inspecting 
agent of the United States at Boston or Quincy, as aforesaid,” 
to be determined in New Orleans by the architect and su- 
perintendent of the construction of said custom-house, or by 
either of them when the other is absent. 

To transfer the admeasurement to New Orleans, after the 
agent of the United States had there inspected and measured 
them, and after the contractor had shipped them from Boston, 
and delivered them in New Orleans, would be a very import- 
ant alteration in the terms of the contract, which the United 
States cannot rightfully insist upon. 

Neither the workmanship nor the admeasurement of the 
granite was submitted to be adjudged and determined in New 
Orleans by the terms of the contract. So the government is 
bound and concluded by the admeasurement certified at Bos- 
ton or Quincy, by the agent of the government there; sub- 
ject to the abatement by damage during the voyage, or 
breaking in landing on the levee, or defect in the quality of 
the stone when finally delivered in New Orleans. 

] have the honor to be, very respectfully, sir, your obedient 
Servant, 

J. J. CRITTENDEN, 

Hon. Tuomas Corwin, 

Secretury of the Treasury. 





CLAIM OF THE ADMINISTRATOR OF JOHN RUSH FOR ARREAR- |! 
AGE OF PAY. 


The administrator of John Rush, a sailing-master in the navy, who became insane 
whilst in the service, and was placed on halt-pay in the hospital at Philapelphia, 
where he remained until his death in 1837, but for whom payment was not made 
after the death of his father in 1213, has a just claim on the department for the 
arrearage of pay, although the name of the insane man was dropped from the 
navy register. 

Although the department dropped his name from the naval register after 1813, under 
the supposition of his demise, he was not only in commission as a aailing- 
master until his actual death, but ne was in a condition in which he could 
not have been legally suspended or discharged, on account of his continuing 
insanity. 
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But as there ig no appropriation from which the payment can be made, an estimate 
of this claim should be presented to Congress, and an appropriation asked for 
to enable the department to pay it. 


OFFICE oF THE ATTORNEY GENERAL, 
February 11, 1851. 


Sir: By letter of the Secretary of the Navy, of October 
12, 1849, to my predecessor in office, the opinion of the At- 
torney General was requested on two questions relating to the 
claims of the administrator of John Rush, a sailing-master in 
the navy of the United States, for arrearages of half pay 
claimed as due to the said John Rush at the time of his death. 

Ist. “ As to the validity of the claim.” 

2d.“ As to the authority of the department to pay if, if 
valid, out of current appropriations based on estimates which 
did not include the probable expenditure of this nature.” 

For the facts of the case, the Secretary referred to the file 
of papers enclosed, but particularly to the letter of Mr. Ben- 
jamin Rush to the department, dated March 12, 1849, as_con- 
taining a full statement of the case. 

The facts are the following: John Rush, a sailing-master 
in the navy of the United States, whilst in actual service, was, 
by the visitation of God, affected with insanity. Therefore, 
he was placed in the hospital, in Philadelphia, in September, 
1810, and died therein on the 9th of August, 1837, continu- 
ing all that time without a lucid interval. 

After he was so rendered unfit for actual service on ship- 
board, he was placed, in the year 1810, by Mr. Paul Hamil- 
ton, then Secretary of the Navy, on half-pay, not as a pen- 
sioner, but as an officer on shore entitled to that rate of pay, 
under the act of Congress approved 2Ist April, 1806; which 
enacted in its third section that the officers upon the naval 
peace establishment “shall receive no more than half their 
monthly pay, during the time when they shall not be under 
orders for actual service.” No commission of lunacy or in- 
sanity was ever issued. No committee, to take care of the 
person or estate of the insane John Rush, was ever appointed ; 
he was placed in the hospital, and died there. 

During the lifetime of his father, the celebrated Doctor 
Benjamin Rush, the half-pay to John Rush was, through the 
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instrumentality of the father, paid up to 3lst July, 1813. In 
that year the father died, having, in his testament, directed 
his executrix and executors to apply a part of the income of 
his estate to the maintenance of his insane son John, so long 
as he continued in that condition, “provided the half-pay he 
received from the United States be insufficient for that pur- 
pose.” 

By letter of 13th September, 1812, from the Navy Depart- 
ment, addressed to Doctor Benjamin Rush, in answer to his 
inquiry, how his son John Rush could receive the balance due 
and that might thereafter become due to him, the Secretary 
of the Navy informed the father that, if the state of John 
Rush’s affliction “will not permit his receiving it directly 
himself, any person legally authorized can receive it for him. 
The accounts in the present and in future cases should ke 
made out and transmitted to the accountant of the navy; 
upon receiving such account, the accountant will, without 
delay, take the requisite order upon it.” | 

Subsequently to 31st July, 1813, aud in the lifetime of John 
Rush, no payments were made. It does not appear that any 
account was presented for payment, or that any person was 
legally authorized to demand and receive payment for John 
Rush, who was incapacitated from receiving it himself. In 
consequence of an erroneous premature report of the death of 
John Rush, his name was omitted from the navy register. 

But John Rush never resigned—was never discharged nor 
dismissed from the service. “Nothing has been discovered 
to show that he ever resigned, or that he was ever discharged 
or dismissed from the service.” Such are the facts upon which 
the opinion of the Attorney General is requested, as to the 
legality of the claim, by the administrator of John Rush, for 
half pay to said John, from 31st July, 1813, to his death, on 
the 9th of August, 1837. 

Ist. Upon the first question there is no room for doubt. In 
the application of human law to facts, the maxim is “ Actus 
Dei nemine, facit injuriam.” No court martial could have 
justly pronounced any sentence or order of penalty, forfeiture, 
punishment, disgrace, or Joss of commission or rank in the 
navy, upon the insane John Rush, because of his insanity. It 
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is distinctly stated that the President of the United States 
never did, by any order, written or verbal, dismiss John Rush 
from the service. The unauthorized and mistaken omission 
of his name from the navy register, upon a premature re- 
port of his death, can have no legal effect whatever to de- 
prive him of his just rights as an officer. The payments 
made to him up to 81st July, 1813, and the claims now made 
for arrearages, were not and are not for or on account of a 
pension, but for the current pay established by law for a sail- 
ing master in the navy not under orders for actual service. 
John Rush was, in my opinion, upon the facts presented, a 
sailing-master in the navy, by his commission, continuing to 
his death, and entitled, as such, to his pay from 3list July, 
1813, to 9th August, 1837, as an officer of the navy not under 
orders for actual service. 

Therefore, the claim presented by his administrator is valid. 

2. Upon the second question, 1 am of opinion that, in the 
acts making appropriations for the support and expenditures 
of government for the fiscal years ending 30th June, 1850 and 
1851, there are no words, general or special, which can be 
construed to include the arrearages of pay which accrued to 
Sailing Master Rush in his lifetime as objects of appropriation, 
so as to authorize the Navy Department to pay them. As 
the claim by the administrator of Sailing Master Rush is 
valid against the department, an estimate thereof should be 
made, and appropriation asked, to enable the department to 
pay it. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

J. J. CRITTENDEN. 
Hon. W. A. Grauam, 
Secretury of the Navy. 


COMMISSIONS ON MONEYS COLLECTED BY POSTMASTERS, 


The several acts of Congress, regulating the compensation of postmasters, invest 
the Postmaster General with authority to allow them commissions on all moneys 
by them respectively collected in each quarter of the year. 

And postmasters are entitled to commissions on moneys collected for postage on 
foreign letters, which are payable by treaty to foreign governments, as well as 
upon moneys collected for postage on other matter conveyed in the mails. 
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The amount that may become due to Great Britain for postage on British letters 
collected in the United States, under existing postal arrangements with that gov- 
ernment, cannot be abated by the amonant of compensation which shall be al- 
lowed to postmasters. 


Orrick of THE ATTrorNEY GENERAL, 
February 15, 1851. 


Siz: In answer to the questions propounded in your letter 
of the fifth of this month, ] have the honor to state: 

First. That the 14th section of the act of 3d March, 1825, 
(Statutes at Large, by Peters, vol. 4, chap. 64, p. 105, 106,) in 
allowing to each postmaster “a commission on the postages 
by him collected,” is not restricted in its effects solely to the 
postages upon letters and packets “conveyed in the mail of 
the United States,” mentioned in the preceding thirteenth 
section, but extends to the postages established by the force 
and operation of sections fifteen, eighteen, twenty, and thirty- 
six. In the fourteenth section there are no words of special 
reference and restriction to the preceding thirteenth section; 
on the contrary, the fourteenth section has in one part a re- 
ference to an increased commission to the postmasters of fifty 
per cent. on the moneys arising from “postage of newspa- 
pers,” a subject of revenue to the post office not mentioned 
in the thirteenth section. The words in the fourteenth sec- 
tion, “commission on the postages by him collected,” are 
sufficiently comprehensive to include all the moneys arising 
from the several rates of postages to be received at the post 
offices, in obedience to the several sections of the statute, or 
which might thereafter be established, and with the collec- 
tion whereof the postmasters, respectively, are entrusted and 
made accountable. 

In every statute, comprising many things, and many pro- 
visions, one thing must be set down after another ; necessarily, 
some must precede, and some must succeed; all cannot be 
first, nor all last; but, in whatever order they are set down, 
we are taught, by the highest authorities, that, in the con- 
struction of one part of a statute, every other part ought to 
be taken into consideration; “that the construction be made 
on the entire instrument; and that one part of it doth help 
to expound another. The office of a good expositor is to make 
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construction on all the parts together, and not of one part 
only by itself;” “that the construction be such as that the 
whole, and every part of it, may take effect, and as much 
effect, as may be for the purpose for which it was made.” 
(4 Bac. lib.; Statute 1, p. 645. ILnxncoln College, case 3, Co. 
59, b. 1 Institutes, 381. Touchstone, chap. 5. sec. 4, p. 87.) 

A construction of this statute of 1825, which would restrict 
the commissions of the severa] postmasters solely to the money 
arising from the postages which are enacted in the thirteenth 
section, “upon letters and packets conveyed in the mail of 
the United States,” to the exclusion of commissions on the 
postages enncted by the sixteenth, twentieth, thirtieth, and 
thirty-sixth sections, would not, in my opinion, accord with 
the sense and reason of the law. The statute intended to give 
to each postmaster a compensation “ adequade to his services 
and expenses,” and to that end “gave commissions on the 
postages by him collected,” at rates set down in the statute, 
with a provision in the forty-first section “that whenever the 
annual emoluments of any postmaster, after deducting there- 
from the necessary expenses incidental to his office, shall 
amount to more than two thousand dollars, the surplus shall 
be accounted for,” é&c. To produce that maximum, commis- 
sions at the prescribed rates were authorized upon all the 
various postages established by law. 

Second. The act of lst March, 1847, (Sec. 1, Session Acts by 
Little and Brown, chap. 33, p. 147, 148,) enacts, “that in lieu 
of the commission allowed deputy postmasters, by the four- 
teenth section of the act of third of March, eighteen hundred 
and twenty-five, the Postmaster General may allow on the 
proceeds of their respective offices a commission not exceed- 
ing the following rates on the amount received in any one 
year, or a due proportion thereof for less then a year:” Ona 
sum not exceeding $100, forty per cent.; over first $100, and 
not exceeding $400, thirty-three and a third per cent.; over 
first $400, and not exceeding $2,400, thirty per cent.; over 
$2,100, twelve and a half per cent. “On all sums arising 
from the postages on newspapers, magazines, and pamphilets, 
fifty per cent.; on the amount of postages on letters or packets 
received for distribution, seven per cent.; Provided, that all 


TO THE POSTMASTER GENERAL. 303 


Commissions on Moneys Collected by Postmasters. 





allowances, commissions, or emoluments shall be subject to 
the provisions of the forty-first section of the act” of 1825, 
which fixed the maximum of emoluments at two thousand 
dollars for a year. 

The act of 17th March, 1848, (Sesston Acts by Little and 
Brown, chap. 48, p. 230,) corrected the mistake of the act of 
1847, in the rates by the year, instead of by the guarter; and 
enacted that the rates of commissions authorized to be paid 
to postmasters by the first section of the act of 1847 “shall be 
allowed and paid to them on the amount of postages received 
in each quarter of the year, and in due proportion for any 
period Jess than a quarter.” 

Thus we see that the act of 1825 uses the comprehensive 
words, “commission on the postages by him collected ;” that 
the act of 1847 employs the comprehensive words, “on the 
proceeds of their respective offices, a commission not exceed- 
ing,” &c.; and the act of 1848 directs that the rates of com- 
missions to postmasters, authorized by the first section of the 
act of 1847, shall be allowed and paid to them “on the 
amount of postage received in each quarter of the year.” 

These three statutes, in part materia, explain the intention 
of the legislature, and show that the commissions to post- 
masters are not restricted to any particular class of post- 
ages, but are allowable, on the proceeds of their respective 
offices, on the amount of postage received in each quarter 
of the year. 

The words and proper sense of these statutes allow com- 
missions to the postmasters of the United States on all the 
postages collected at their respective offices, arising under 
the convention between the United States and Great Britain. 

In collecting and accounting for such postages, the post- 
masters of the United States are acting under the authority 
of the laws of the United States; they derive no power or 
authority from any foreign government, or foreign law, to 
demand and receive those postagegs. The portion of such 
pastages which, by the convention between the two gov- 
ernments, is to be accounted for and paid by the United 
States to Great Britain, is no exception, no objection, to the 
commissions to the postmasters of the United ‘ tates, respect- 
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ively, by whom those combined sea and inland postages are 
collected and accounted for to the Postmaster General of the 
United States. For the part to be accounted for to Great 
Britain, the United States have an equivalent in the postages, 
sea and inland, to be collected in the post offices of Great 
Britain, and to be accounted for and paid by that govern- 
ment to the United States. The sum that may become due 
to Great Britain will depend on the postal arrangements be- 
tween the two countries; and, whatever it may be, it cannot 
be abated by the amount of compensation that the govern- 
ment of the United States may please to allow its post- 
masters. 

In conclusion, my opinion is that the Postmaster General 
can, under the authority and requirements of the law, allow 
to each postmaster commissions on alJl postages by him col- 
lected; that each postmaster is entitled to the commissions 
on that portion of the postages by him collected on foreign 
letters, which is by the treaty payable (by the Postmaster 
General) to other governments. 

I have the honor to be, with great respect, sir, your obe- 
dient servant, 

J. J. CRITTENDEN. 

Hon. Naruay K. Hatt, 

Postmaster General of the United States. 


INTEREST ON DEMANDS AGAINST THE BANK OF THE UNITED 
STATES. 


Interest ia not chargeable against the Bank of the United States, nor the trustees 
thereof, upon the demands in question, from and after the lith of July, 1843, 
when the sherifl sold the assets of said bank in satifaction of the demands of che 
United States, until the month of January, 1846, when the funds were invested. 


Orrice or The Arrorney GENERAL, 
March 15, 1851. 
Sir: Your letter of the 13th of this month has been duly 
considered. The history of the case therein alluded to, with 
the agreements between the United States and the Bank of 
the United States, is contained in vol. XI. of Robinson’s Re- 
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ports of Cases decided in the Supreme Court of Louisiana, 
pages 418 to 436. From the principles adjudged in that case 
as the foundation of the decree in favor of the United States 
against the bank, it follows properly and necessarily that no 
interest is chargeable against the Bank of the United States, 
or the trustees thereof, from and after the eleventh day of 
July, 1843, when the sheriff sold the assets of the’ bank in 
satisfaction of the demands of the United States which were 
involved in that suit, until the month of January, 1846, when 
the funds were invested, and bearing interest. 
I have the honor to be, very respectfully, sir, your obedient 
Servant, 


J. J. CRITTENDEN. 


Hon. Tsomas Corwin, 
Secretary of the Treasury. 





BY WHOM INDIAN TREATIES ARE TO BE NEGOTIATED. 


By the act of 27th February, 1851, it was provided that all Indian treaties there- 
after negotiated, should be negotiated only by such officers and agents of the In- 
dian department as the President should designate for that purpose. 

That act applies as well to treaties authorized to be negotiated, but not concluded 
at the date of ita passage, as to those not then authorized. It peremptorily re- 
quired all Indian treaties thereafter to be made to be negotiated by the agents 
and officers designated by the law. 

Hence the commissioners to negotiate treaties with the Mississippi and St. Peter 
Sioux and half breeds for the extinguishment of their title to lands in Minnesota, 
appointed on the lst of February, 1851, were superseded by the said law. 

The third section of the act went into effect immediately upon its passage. 


Orrice or THE ATrorney GENERAL, 
March 18, 1851. 


Sin: I have had the honor to receive your communication 
submitting certain questions stated in the letter of the Hon. 
Richard W. Thompson to you of the date of the 12th instant. 

A brief preliminary statement will show and explain the 
application of those questions. 

The act of Congress of the 30th of September, 1850, enti- 
tled “An act making appropriations for the current and con- 
tingent expenses of the Indian department,” &c., contained 


So 
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the following provisions, namely: “For expenses of treating 
with the Mississippi and St. Peter Sioux for the extinguish- 
ment of their title to lands in Minnesota Territory, fifteen 
thousand dollars.” | 

“For expenses of treating with the Indians and half breeds 
for the extinguishment of the title to their lands on the Red 
river of the North, in the Territory of Minnesota, ten thousand 
dollars.” 

To negotiate the treaties provided for by these enactments, 
R. W. Thompson and Governor Ramsey, of Minnesota, were 
appointed commissioners by the President. Mr. Thompson’s 
commission took effect on the Ist of February, 1851; after 
which time he entered upon the duties assigned him by open- 
ing a correspondence with Governor Ramsey “in relation to 
the necessary preliminary arrangements.” No turther step 
has been taken, nor any negotiation opened with the Indians 
under the commission. 

On the 27th of February, 1851, an act of Congress was 
passed, making “appropriations for the current and contin- 
gent expenses of the Indian department,” &c., “for the year 
ending the 30th June, 1852 ;” and, by the 8d section thereof; 
it is enacted: “ That hereafter all Indian treaties shall be ne- 
gotiated by such officers and agents of the Indian department 
as the President of the United States may designate for that 
purpose; and no officer or agent so employed shall receive 
any additional compensation for such service.” 

It does not appear that Mr. Thompson is one of the “ offi- 
cers or agents of the Indian department,” in the sense of the 
section above quoted; and I am, therefore, to assume that he 
is not. 

Upon this state of the case, Mr. Thompson proposes (and 
you have referred to me) the following questions : 

“Did my commission on the Ist of February so vest in me 
the appointment of commissioner that the same is not affected 
by the act of February 27, 1851?” 

“Does the word ‘hereafter’ in the act of February 27, 1851, 
refer to treaties hereafter to be made, although provided for 
by existing laws; or does it refer only to those treaties which 
shall be hereafter authorized by law to be made ?” 
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“Ig it intended, by the 2d section of the act of February 27, 
1851, that none of the provisions of that act having reference 
to the new mode of conducting Indian affairs shall take effect 
until after the 30th June next; or is it intended that the sin- 
gle provision in regard to making treaties shall take effect 
from its passage, and the remainder after the 30th of June 
next 2” 

It is my opinion, and my answer to those questions, that 
the true intent and meaning of the 3d section of the act of 
the 27th February, 1851, is, that all Indian treaties made after 
the date of that act shall be negotiated by such officers and 
agents of the Indian department as the President may desig- 
nate for the purpose. The language of the act, and the reason 
of it, do not seem to me to admit of any other construction. 

The act makes no difference between treaties authorized 
before or after its passage. They must all—all that are here- 
after to be made—be negotiated by the agents and officers 
designated by the law. To them the President’s selection is 
confined. And Mr. Thompson, not belonging to the class from 
which the selection must be made, his commission of the Ist 
of February is, in my judgment, superseded and annulled by 
the law. 

The 2d section of the act of February, 1851, relates singly 
and alone to “superintendents of Indian affairs,” and can 
have no affect on the construction of the following or 3d sec- 
tion, or the time of its going into operation. Nor is there 
any expression in any part of the act that postpones the op- 
eration of that 3d section. It therefore went into effect im- 
mediately on its passage. 

The above, I believe, will be found to furnish, in substance, 
an answer to all the questions propounded to me; and J have 
the honor to remain, very respectfully, sir, your obedient ser- 
vant, 

J. J. CRITTENDEN. 

Hon. Avex. H. H. Stuart, 

Secretary of the Interior. 
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LAND SCRIP MAY ISSUE TO ADMINISTRATORS IN CERTAIN 
CASES. 


Where a land warrant issued to the administrator de bonis non, of a deceased co)- 
onel of the Virginia Jine, for services redered by him in the revolutionary war; 
and the said administrator proposed to surrender it, and to receive scrip in lieu 
thereof for the benefit of the devisees named in the decedenve will, pursuant to 
the act of Congress for the relief of certain cficera and soldiers of the Virginia 
line and navy and of the continental army —pxrcipep, that as the warrant issued 
to the administrator with the will annexed, for the benefit of the devisees, scrip 
in exchange may issue in the same manner and for the same purpnse.—(See 
opinion of Attorney General Butler, delivered on the 14th of June, 1837.) 


AtTorney GENERAL’s OfFice, 
March 24, 1851. 


Sir: Your letter of the 22d of this month, and the accom- 
panying papers, with the will and testament of Francis Tay- 
Jor, to “the last paragraph on the second page,” whereof you 
particularly solicited the attention of the Attorney General, 
have all be duly considered. 

The facts are that Francis Taylor, of the country of Orange, 
and State of Virginia, made his will and testament, bearing 
date 17th April, 1797; in which, after specific devises of 
lands and moveables, and some pecuniary legacies, with 
other bequests, he declared: “It is my will that atl my other 
lands in Kentucky, and remainder of my military land, not 
hereinbefore devised, shall be sold by some person appointed 
by my executors, and after my debts and legacies shall be 
paid, the money arising from this sate be equally divided 
amongst my brothers—James, Jonathan, Richard, William, 
Charles, Reuben, and Benjamin. 

On 23d December, 1799, the executors—Charles Taylor 
and Reuben Taylor—obtained letters of probate in the county 
court of Orange of the said will and testament of their testa- 
tor, Francis Taylor, deceased. 

On the 25th of September, 1848, William C. Moore, senior, 
obtained letters of administration de bonis non, with the will 
annexed of said Francis Taylor, in the county of Orange. 

On the 4th of February, 1850, in pursuance of the several 
acts of Congress respecting claims for bounty lands for mili- 
tary services, approved 27th January, 1835, July 27, 1842, 
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and 26th June, 1848, respectively, the Department of the In- 
terior caused to be duly issued to said “ William C. Moore, 
senior, administrator de bonis non, with the will annexed of 
Francis Taylor, deceased, for the benefit of the devisees 
named in the said will of Francis Taylor, deceased,” a land 
warrant for two hundred acres on account of the services of 
said Francis Taylor, in the revolutionary war, as a colonel in 
the Virginia line on continental establishment. 

This land warrant, the said William C. Moore, administra- 
tor, &c., now proposes to surrender, and take in exchange 
therefor land scrip, to him, for the benefit of the devisees 
named in the said will, in virtue of the act of Congress “ for 
the relief of certain officers and soldiers of the Virginia line 
and navy, and of the continental army,” approved 30th May, 
1830.—(Statutes at Large, vol. 4, p. 422 to 424.) 

The question submitted for the opinion of the Attorney 
General is, whether the land scrip can be issued “in the name 
of William C. Moore, senior, administrator de bonis non, with 
the will annexed, of Francis Taylor, deceased, for the benefit 
of the devisees named in the said will,” on the application of 
the said administrator, with the will annexed, and the sur- 
render of the said land warrant, No. 2448, for two hundred 
acres so as aforesaid issued to him? It is to be observed that 
the limitation of time for the exchange of the land warrants 
for land scrip, contained in the first section of the said act 
of 30th May, 1830, in relation to bounty in land granted to 
the officers and soldiers, sailors and marines, who were in the 
service of Virginia, on her own State establishment, during 
the revolutionary war, does not apply to such certificates or 
scrip in lieu of Jand warrants for bounties of land granted 
by the United States for services in the continental army 
during the revolutionary war. The opinion of Mr. Attorney 
General Butler to that effect, was given on the 14th of June, 
1837, and printed in the first volume of public Jand laws and 
instructions, collected and published for the use of the Gen- 
eral Land Office and Treasury Department. In accordance 
with this opinion, the practice of the executive officers of the 
government has uniformly been, and now is. So the time of 
this application to surrender this warrant, and get in ex- 
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change therefor the proper certificates or scrip, under the 
provisions of the said act of 1830, constitutes no part, mem- 
ber, or share of the difficulty about which the opinion of the 
Attorney General is now requested. The sole difficulty is, 
whether the certificate or scrip in exchange for the land war- 
rant now proposed to be surrendered can be legally issued to 
the administrator, with the will annexed, for the- benefit of 
the devisees, or must be issued to the heirs of the said Francis 
Taylor. 

The warrant itself, now proposed to be exchanged for scrip, 
was issued legally and properly to the administrator, with the 
will annexed, for the benefit of the devisees named in the 
will. Those devisees were not all the kindred in blood who» 
in case of intestacy, would have been entitled as statutable 
heirs of the said testator, Francis Taylor. The residuary 
clause in the will and testament, directing a sale of all of his 
land in Kentucky, and the remainder of his military lands not 
therein before devised, and the money arising from the sale 
to be applied to the payment of debts and legacies, and the 
surplus to be divided among those of his brothers therein 
specially named as the distributees thereof, shows that said 
Francis Taylor did not die intestate as to any portion of his 
military Jand. Ifthe warrant in question had been issued to 
the heirs of said Francis Taylor, it would have been done in 
contravention of the will of the testator and to some persons 
who were not entitled, under the said testament, to any por- 
tion of that military land. In the manner and form in which 
the warrant was issued to the administrator, with the will 
annexed, for the benefit of the devisees named in the said will, 
it issued in conformity with the testament, and in the most 
convenient and beneficial manner to the parties in interest, 
thereby enabling the administrator, with the will annexed, to 
execute the trust devolved upon him; and the devisees of the 
surplus, after payment of debts and legacies, to come at the 
residuary fund to be divided amongst them. 

The warrant to the administrator in this case was issued 
in conformity with the opinion and advice of Mr. Attorney 
General Taney, (now Chief Justice of the United States,) upon 
a devise and application for a land warrant by the adminis- 
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trator, with the will annexed, in a case in principle and in 
facts similar to the case of the land warrant now under con- 
sideration. But, however that may be, it is clear that as the 
warrant has been actually issued to the administrator, with 
the will annexed, of Francis Taylor, for the benefit of the de- 
visees, so upon the surrender of that warrant the scrip in ex- 
change therefor may be legally issued in the name of William 
C. Moore, senior, administrator de bonis non, with the will 
annexed, of Francis Taylor, deceased, for the benefit of the 
devisees named in the said will. 

That mode of issuing the scrip will best accomplish the in- 
tion of the testator, promote the purposes of substantial jus- 
tice, and consult the true interests of the residuary legatees, 

I have the honor to be, very respectfully sir, your obedient 
Servant, 

J. J. CRITTENDEN. 

Hon. Tuomas Corwin, 

Secretary of the Treasury. 


CONCERNING THE FLOATING DRY-DOCK IN CALIFORNIA. 


The import and intent of the act of 3d March, 1851, in relation to the floating dry- 
dock in California, is that if the individual who were parties to the original con- 
tract are willing to enter into a contract modified as required by the act, and 
will agree to do the work at the estimates made by the Navy Department, and if 
the Secretary considera those estimates to be fair and reasonable, then the Sec- 
retary is required to close the contract upon the terms specified ; and, in that 
case, it will not be necessary to advertise. 

Bat if either the designated contractors shall refuse to agree to do the work at the 
estimates referred to, or if the Secretary shall consider those estimates as unfair 
or unreasonable, the subject is to be thrown open to the competition of bidders by 

an advertised notice of sixty days. 


Arrorney GENERAL’s Orrice, 
March 24, 185}. 


Siz: You have been pleased to request my opinion upon 
the true construction of the following clause of the act of the 
3d of March, 1851, entitled “An act making appropriations 
for the naval service for the year ending the thirtieth of June, 
one thousand eight hundred and fifty-two,” namely: “For the 
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———._ 


floating dry-dock in California, one hundred and fifty thousand 
dollars ; and the Secretary of the Navy is hereby required, so 
to modify the contract, alleged to have been made on the sev- 
enteenth day of January last, as to confine the sum to the 
construction of the floating dock alone, without the basin 
and railway; Provided the contractors will agree to do the 
work at the estimates made by the department, in November 
and December last; and provided the Secretary of the Navy 
considers the said estimates fair and reasonable; and so much 
of said Jaw as authorized the construction of the basin and 
railway, is hereby repealed; Provided, that, before making 
said contract, the Secretary of the Navy shall give at least 
sixty days’ notice by advertisement in the usual way.” 

This part of the act is not perspicuously expressed, and its 
meaning is obscured and perplexed by its various provisos. 
But, upon an attentive and careful examination, the import 
and intent of it seem to be this: 

First, that if the individuals who were parties to the alleged 
contract of the 17th of January last are still willing to enter 
into a contract modified as required by the above clause, and 
will agree to do the work at the estimates made by the Navy 
Department in November and December last, and if, further- 
more, the Secretary considers those estimates to be fair and 
reasonable, then, and in that case only, the Secretary is “ re- 
quired” to close the contract upon the terms specified, and in 
that case no advertising would be necessary. To advertise 
under such circumstances, where Congress had dictated the 
essentials of the contract, and excluded competition, would be 
a folly not to be imputed to the legislature, and the direction 
to advertise does not apply to this state of the case. 

But, secondly, if either the designated contractors shall re- 
fuse to agree to do the work at the estimates referred to, or if 
the Secretary shall consider those estimates as unfair or un- 
reasonable, then the subject is to be thrown open to the com- 
petition of bidders, and the Secretary in that event is required 
to give at least sixty days’ notice by advertisement in the 
usual way. 

This, I think, sir, is the proper construction of the law; and 
it will be found, I believe, to embrace and to be responsive to 


TO THE SECRETARY OF WAR. 313 





Enlistment and Discharge of Minors from the Military Service. 


all the questions you were pleased to propound to me in re- 
lation to the subject. 

[ have the honor to be, very respectfully, sir, your obedient 
servant, 


J. J. CRITTENDEN. 


Hon. Wittram A. Granam, 
Secretary of the Navy. 


ENLISTMENT FOR AND DISCHARGE OF MINORS FROM THE 
MILITARY SERVICE. 


The enlistment of minors over eighteen years of age into the military service, 
without the consent of parents or guardians, having been authorized by the act 
of 10th December, 1814, which repealed so much of the Sth section of the act 
of 20th January, 1813, as required the previous consent in writing of parents, 
guardians, or masters, &c.; the Secretary of War is not required to discharge 
minors who, at the time of enlistment, had no parents or guardians, 

In order to effect the discharge of minors who, having parents or guardians, en- 
listed without their consent, it is necessary that such parents or guardians concur 
in the application. Therefore, minors having parents or guardians, and enlisting 
without their consent, are not entitled during their minority to make proof and 
claim their own discharge. 


ATTorRNEY GENERAL'S OFFICE, 
March 28, 1851. 


Sir: Your letter of the 26th of this month has been duly 
considered. The several acts of April 30, 1790, January 20, 
1813, December 10, 1814, and the act making appropriations 
for the support of the army for the year ending June 30, 1851, 
being in puri materia, are to be taken together to explain the 
intent of the legislature. From these statutes it is clear that 
the enlistment of persons under the age of twenty-one years, 
and over eighteen years of age, was lawful and valid under 
the aforementioned act of December 10, 1814, even without 
the consent of the parent, guardian, or master. That statute, 
in its third section, having expressly repealed so much of the 
fifth section of the said act of 20th January, 1813, as required 
“the consent in writing of his parent, guardian, or master, 
first had and obtained, if any he have,” with a proviso, that, as 
to apprentices indentured to serve for a term of years, and 
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enlisted into the army, his master should be entitled to receive 
the rateable proportions of the money bounty fixed by that 
act. The enlistment of minors being therefore legal and 
binding, the act aforementioned of 1851 docs not require the 
Secretary of War to discharge a minor who, at the time of 
enlistment, had neither parent nor guardian. 

Secondly, you ask whether a minor having a parent or 
guardian, and enlisting without consent, is entitled to make 
proof and claim his own discharge; or whether, on the con- 
trary, the parent or guardian must concur in the application? 
To this ] answer that the parent or guardian of the minor 
must concur in the application for a discharge under the said 
act of 1851. By the enlistment, the minor is JegaJly bound 
to serve the term for which he was enlisted into the army— 
as fully bound as minors are bound by indentures of appren- 
ticeship executed in accordance with the municipal law of 
the State whereof he was a citizen. The minor as a soldier 
is fed, clothed, and paid by the United States. He is in a 
lawful service, without expense to his parent or guardian. 
As an infant under twenty-one years of age, the soldier can- 
not of himself, and without the concurrence of his parent or 
guardian, discharge himself from the service, and from the 
subsistence, pay, and care afforded to him by the government, 
thereby to devolve the care and charge for his maintenance 
on his parent or guardian. The cause of the discharge of 
the minor personally concerns his parent or his guardian. 
That the enlistment of the soldier “was without the consent 
of his parent or guardian” is the cause stated in the statute for 
the discharge of the minor. The parent or guardian must 
make application, and furnish the proof as to the age of the 
soldier at to the time of the enlistment. If the person who 
was a minor at the time of enlistment has since attained to 
his full age of twenty-one years, then he is capable to choose 
and act for himself; to apply for his discharge upon evidence 
that his enlistment was during his minority, and upon the 
allegation that such enlistment was without the consent of 
his parent or guardian, he proving the affirmatives of infancy 
at the time of his enlistment; and that his father was then 
living, or that he then had a guardian, would thereby put the 
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burden of proof that the parent or guardian had consented 
to such enlistment upon the government. 

The act of 1851 has not made it any ground for discharge 
that the enlistment was without the consent of the master 
of an apprentice under twenty-one years of age, bound to 
service for a term of years. In such case the master was 
compensated (by the 3d section of the act of 10th December, 
1814) for the loss of the service of his apprentice by a part 
of the bounty proportioned to the unexpired term for which 
the apprentice had been bound. Now, in time of peace, the 
unconsenting parent or guardian to the enlistment of his in- 
fant son or ward is to be indulged, if so he asks, by the dis- 
charge of the soldier. 

In conciusion, I am of opinion, Ist, that the Secretary of 
War is not bound by the said act of 1851 to discharge a 
minor who, at the time of enlistment, had neither father nor 
guardian; 2d, that a minor having a parent or guardian, and 
enlisting without consent, is not entitled during his minority 
to make proof and claim his own discharge. The parent or 
guardian must concur in the application to discharge the 
minor. 

I have the honor to be, very respectfully, sir, your obedient 
Servant, 

J. J. CRITTENDEN. 

Hon. Cuartes M. Conran, 

Secretary of War. 





ADVERTISING FOR POST OFFICE DEPARTMENT. 


The Postmaster General is not authorized to order advertisements from his depart- 
ment to be published in more than three newspapers in the city of Washington. 


ATTORNEY GENERAL’s Orrice, 
April 9, 1851. 
Sir: In answer to yours of the 7th instant, desiring my opin- 
ion in respect to the right of the Postmaster General to order 
advertisements from his department to be published in more 
than three papers in the city of Washington, viz: the two 
having the largest circulation, and one other to be designated 
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by the President, I am of opinion that, under the 12th sec- 
tion of the naval appropriation act of 3d March, 1845, the 
Post Office Depertment is authorized to advertise in only three 
of the newspapers of this city. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 
J. J. CRITTENDEN. 
Hon. Naruaan K. Hatt, 


Postmaster General. 


TAXATION OF LANDS BELONGING TO THE UNITED STAES. 


As Congress have exclusive jurisdiction over all places purchased by the consent of 
the legislature of the State in which the same shall be, for the erection of forts, 
magazines, arsenals, dock yards, and other needful buildings, it follows that no 
State can have, or can give, any authority to tax them. 

See the case of the United States vs. The Inhabitants of the City of Portland, in the 
the Supreme Court, wherein the judges were equally divided in opinion on the 
question, whether the city of Portland had not the power to tax the land, wharf, 
and buildings erected thereon Jor a custom-house. 


Atrorney GENERAL’s OFFICE, 
April 9, 1851. 

Sir: I have had the honor to receive your letter of this day, 
in which you state: “Taxes on lands belonging to the United 
States, and occupied for military purposes, have, in some of 
the States, been assessed and paid; and as,I understand, such 
payments have been approved by the department in many 
cases, and passed to the credit of the disbursing officer by 
whom they were made, before sanctioning any such pay- 
ments, [ would be gratified to have your opinion as to the 
right of any State or other authorities to tax lands held and 
occupied as above stated.” 

It is declared in the 8th section of the Ist article of the con- 
stitution that Congress shall exercise exclusive legislation 
“over all places purchased by the consent of the legislature 
of the State in which the same shall be, for the erection of 
forts, magazines, arsenals, dock yards, and other needful build- 
ings.” 

In respect to such places, Congress having an exclusive 
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jurisdiction, it must follow that no State can have, or can 
give, any authority to tax them. If the lands alluded to in 
your letter come within that description, they, of course, are 
not taxable. But I can answer you no further, since, at the 
term before the last, the judges of the Supreme Court of the 
United States, in the case of the United States vs. The In- 
habitants of the City of Portland, were equally divided in 
opinion on the question whether the city of Portland had or 
had not the power to tax the land, wharf, and buildings 
erected thereon for a custom-house for the collection district 
of Portland and Falmouth, and owned and used for that and 
no other purpose by the United States. 

Until that court shall be able to find out what the law is, 
it would be worse than idle for me to venture an opinion. 

I have the honor to be, very respectfully, sir, your obedient 
servant, : 

J. J. CRITTENDEN. 
Hon. Cuartes M. Conran, 
Secretary of War. 





COMPENSATION OF PROFESSORS, &c., AT THE MILITARY ACAD- 
EMY. 


The increased compensation allowed by the act of 16th September, 1850, to certain 
professors and teachers at the military academy, commenced with the fiscal year 
ending 30th June, 1851. 


Arrorney GENERAL’s Offices, . 
April 16, 1851. 


Sir: I have had the honor to receive your letter of the 10th 
instant, proposing for my opinion a question connected with 
the business of your department. 

‘The question and the case out of which it arises cannot be 
more briefly stated than in the language of your letter, name- 
ly: “In the act approved September 16, 1850, making appro- 
priations for the support of the military academy for the year 
ending the 30th June, 1851, is contained a provision increas- 
ing and changing the form of the compensation of certain 
professors and teachers at the military academy in the fol- 
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lowing words: Provided, That hereafter, in lieu of the pay 
proper, ordinary rations, forage, and servants, heretofore re- 
ceived under the provisions of the act of April 29, 1812, the 
professors of engineering, philosophy, mathematics, ethics, and 
chemistry shall be entitled to receive two thousand dollars 
each per annum; and the professors of drawing and French, 
fifteen hundred dollars each per annum. 

“ [he question has arisen as to the date when the increased 
compensation allowed by this act should commence—whether 
at the date of the act, or with the commencement of the fiscal 
year for which the appropriations were made. The opinion 
of this department is in favor of the latter construction, for 
reasons set forth in a letter to the Second Comptroller, of 
which I herewith enclose a copy. That officer, however, dis- 
sents; and I have, therefore, the honor to request your opin- 
ion upon the point in question. 

“In addition to the considerations mentioned in my letter 
to the Comptroller, I may direct your attention to the fact 
that the appropriations made by the act are declared to be 
for the year ending the 30th of June, 1851—being the entire 
fiscal year; and that the estimates (which, as they went from 
this department, included the pay and allowances of the pro- 
fessors for that entire year, according to then existing laws) 
were so changed in the act by the addition to one item and 
reduction in others, as to conform in amounts precisely to the 
rates as modified by the proviso, and computed for the whole 
year. If, therefore, the proviso be held not to take effect till 
the date of the act, the appropriation for pay, which was in- 
creased, will be in excess, while the appropriations for sub- 
sistence, forage, and servants, which were reduced to the ex- 
tent of the professors’ allowances for the entire year, will be 
deficient to the amount required from the Ist of July to the 
16th of September. If, on the contrary, the operation of the 
proviso be held to cover the whole period for which the ap- 
propriations were made, the appropriations will be, as above 
stated, just sufficient to pay the legal allowances.” 

Such is your statement of the question and the case. Its 
solution depends on the proper construction of the act of the 
16th September, 1850. I have carefully examined that act. 
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its ambiguity results from the proviso recited in your letter, 
and relates to the time at which the change made in the 
compensation of the professors of engineering, &c., shall take 
effect. If a construction was to be made from this provision 
alone, without reference to other parts of the act, and its gen- 
eral character and purpose, the conclusion would appear 
quite inevitable that the word “hereafter” could have no 
other relation than to the future. But when the whole act is 
taken into consideration, with the facts stated in your letter, 
it seems to me quite plain that the proviso was intended to 
cover the whole of the current fiscal year; and that the 
altered compensation provided thereby for the professors of 
engineering, &c., must be taken and computed as commenc- 
ing at the beginning of that year, to wit: the Ist of July, 
1850. The increase made in the appropriation for pay, and 
the reduction in that for subsistence, forage, and servants, 
corresponding exactly with that construction, demonstrates, 
as I think, its correctness, and shows that it was the intention 
of Congress that the proviso should apply to and embrace the 
whole of the then current fiscal year. The verbal difficulty 
presented in this case hy the word “hereafter” must give 
way to the clear intentions of Congress as gathered from the 
body of the act. 

If it were worth the investigation, it would be quite easy, I 
apprehend, to show how that word came to be so used in the 
act as to appear at all in conflict with the construction here 
given to the proviso. In the regular course, the act making 
appropriations fer the fiscal year ought to have been passed 
before the commencement of the year, and was, in all proba- 
bility, introduced before that time, and then very properly 
containing the word “hereafter” in this proviso, as meaning 
the coming year for which it was making appropriations. 
Circumstances delayed the passage of the bill till that coming 
year had arrived, and some months of it had passed; and it 
was then enacted without any critical examination of the 
change of relation or effect which the lapse of time might 
have given to this or any particular word. 

But however this may be, I concur in the opinion you have 
intimated as the proper construction of the act in question, 
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and have the honor to remain, very respectfully, sir, your obe- 
dient servant, 
J. J. CRITTENDEN. 
Hon. Cuarues M. Conran, 
Secretary of War. 


PAYMENT OF CERTAIN MONEYS TO THE CHEROKEES. 


The moneys appropriated by the acts of 30th September, 1850, and 27th February, 
1851, are to be paid to the Indians referred to in the 12th and 15th articles of 
the treaty of 1835, and in the 9th and 10th articles of the treaty of 1846, conclu- 
ded with the Cherokees. 

The distribution isto be made per capita and equally among all the individuals 
residing east, and also all those residing west, other than the “ old settlers” found 
to be in existance at the time of the distribution—each being considered as enti- 
tled in his own right, and not by representation of another who is dead ; and the 
payment of these distributive shares is to be made to the individuals entitled, if 
of competent age—the shares of children to be paid to the heads of families to 
which they belong, whether those heads of families be male or female, father or 
mother, or persons standing in loco parentis. 

The whole number of the Cherokees to whom payments are to be made per capita, 
and the identity of the persons to whom distribution is to be made, are questions 
of fact to be examined and determined in such manner as the Secretary of the 
Interior, by and with the advice and consent of the President of the United States, 
shall deem discreet. 

The moneys appropriated by the act of 30th September, 1850, are to be distributed 
per capita among the Cherokees west of the Mississippi, who emigrated prior to 
the treaty of 1835, to be ascertained and identified by a committee of five per- 
sons, to be appointed by the President of the United States from the party of 
“old settlers,” and acting in conjunction with an agent of the United States. 

The removal of those Indians yet remaining east of the Mississippi, otherwise en- 
titled to distribution, cannot be properly required as a condition precedent to 
payment. 


AtrornEy GENERAL’s OFFICE, 
April 16, 1851. 


Sm: The siestion: stated by the Commissioner of Indian 
Affairs, and by you referred to me for my opinion and advice, 
have received due consideration. My answers are the fol- 
lowing: The first question relates to the appropriation of 
$189,422 76, with interest, contained in the act of 30th Sep- 
tember, 1850, making appropriations for the current and con- 
tingent expenses of the Indian Department. This appropria- 
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tion is made with this proviso: “That in no case shall 
any money, hereby appropriated, be paid to any agent of said 
Indians, or to any other person or persons than the Indians to 
whom it is due per capita ;” and this appropriation was made 
to fulfil the award of the Senate of the 5th September, 1850, 
under the eleventh article of the treaty of August, 1846, be- 
tween the United States and the Cherokee Indians. 

The first question is: Who are the Indians to whom the 
money is due, and how shall they be ascertained and iden- 
tified? The third question has reference to the appropriation 
contained in the act approved 27th February, 1851, to supply 
deficiencies in the appropriations for the service of the fiscal 
year ending 30th June, 1851: “For payment to the Cherokee 
nation the sum of $724,603 37, and interest on the above sum 
at the rate of five per centum per annum, from 12th June, 
1838, until paid. But no interest shall be paid after the first 
of April, 1851, if any portion of the money is then left un- 
drawn by the said Cherokees: provided, however, that the sum 
now appropriated shall be in full satisfaction and a final set- 
tlement of all claims and demands, whatsoever, of the Che- 
rokee nation against the United States under any treaty here- 
tofore made with the Cherokees; and the said Cherokee 
nation shall, on the payment of said sum of money, execute 
and deliver to the United States a full and final discharge for 
all claims and demands whatsoever on the United States, ex- 
cept for such annuities in money or specific articles of property 
as the United States may be bound to pay to said Cherokee 
nation; and except also such moneys and lands, if any, as the 
United States may hold in trust for said Cherokees: and pro- 
vided, further, that the money appropriated in this item shall 
he paid in strict conformity with the treaty with said Indians 
of 6th August, 1846.” 

Upon this the questions are: Who are the nation within 
the meaning of the act; and may payment be made to the 
authorities of the nation as its representative? If not, who are 
entitled to the money? How shall they be ascertained and 
identified ? And how shall they be paid? 

The two appropriations of one hundred and eighty-nine 
thousand four hundred and twenty-two seventy-six one-hun- 
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dredths dollars, and of seven hundred and twenty-four thou- 
sand six hundred and three thirty-seven one-hundredth dollars, 
(making the aggregate of nine hundred and fourteen thou- 
sand and twenty-six thirteen one-hundredths dollars,) relate to 
the same class of Indians; and, therefore, the questions upon 
these two appropriations are answered tegether. 

The Indians alluded to, in the appropriation of the sum of 
one hundred and eighty-nine thousand four hundred and 
twenty-two seventy-six one-hundredths dollars, are the same 
who are alluded to in the ninth article of the treaty of 6th of 
August, 1846, which refers to the treaty of 29th December, 
1835, and supplement thereto of 1836. The Indians alluded 
to in the appropriation of the sum of seven hundred and twen- 
ty-four thousand six hundred and three thirty-seven one-hun- 
dredths dollars, are those alluded to in the same ninth article 
of the treaty of 6th of August, 1846, made between the United 
States and the Cherokee Indians. 

The treaty of 29th December, 1835, (mentioned in the ninth 
article of the treaty of 1846,) by article fifteenth, stipulated 
that, after deducting from the purchase-money (to be paid by 
the United States to the Cherokees for the Jands ceded by the 
Cherokees to the United States) the amount expended by the 
United States for the purposes enumerated in that fifteenth 
article, the balance, whatever the same may be, shall “be 
equally divided between all the people. belonging to the 
Cherokee nation east, according to the census just completed, 
and such Cherokees as have removed west since June, 1833, 
who are entitled, by the terms of their enrollment and re- 
moval, to all the benefits resulting from the final treaty be- 
tween the United States and the Cherokees east.” And, by 
the twelfth article of the treaty of 1835, “those individuals 
and families of the Cherokee nation that are averse to a re- 
moval to the Cherokee country west of the Mississippi, and 
are desirous to become citizens of the States where they re- 
side, and such as are qualified to take care of themselves 
and their property, shall be entitled to receive their due por- 
tion of all the personal benefits accruing under this treaty 
for their claims, improvements, and per capita, as soon as a0 
appropriation is made for this treaty.” 
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The ninth and tenth articles of the treaty of 1846 allude 
to the balance of money, and to the persons mentioned in the 
fifteenth article of the treaty of 1835, and to the persons re- 
ferred to in the twelfth article of the said treaty of 1835, 
hereinbefore quoted. These ninth and tenth articles of the 
treaty of 1846 are in these words and figures: 

“Article IX. The United States agree to make a fair and 
just settlement of all moneys due to the Cherokees, and sub- 
ject to the per capita division under the treaty of 29th De- 
cember, 1835; which said settlement shall exhibit all money 
properly expended under said treaty, and shall embrace all 
sums paid for improvements, ferries, spoliations, removal, and 
subsistence, and commutation therefor, &c. The aggregate 
of which said several sums shall be deducted from the sum 
of six millions six hundred and forty-seven thousand and six- 
ty-seven dollars, and the balance thus found to be due shal] 
be paid over per capita, in equal amounts, to all those indi- 
viduals, heads of families, or their legal representatives, en- 
titled to receive the same under the treaty of 1835, and the 
‘supplement of 1836, being all those Cherokees residing east 
at the date of said treaty and the supplement thereto. 

“Articte X. It is expressly agreed that nothing in the fore- 
going treaty contained shall be so construed as in any man- 
ner to take away or abridge any rights or claims which the 
Cherokees now residing in States east of the Mississippi river 
had, or may have, untler the treaty of 1835, and the supple- 
ment thereto.” 

As two articles in the same treaty may be explained one 
by another, so two different treaties having relation to the 
same subjects, the latter referring to the former, are to: be 
expounded and explained one by another. 

The provisions of the articles twelve and fifteen of the 
treaty of 1835, and of the articles nine and ten of the treaty 
of 1848, are on the same subjects, and have intimate relation 
to each other. The latter treaty has express reference to the 
former, and the latter is manifestly intended to carry into ex- 
ecution, in substance, justice, and equity, the division per 
copita intended to have been speedily made under the treaty 
of 1835 and supplement of 1836, subject to some particular 
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modifications rendered prudent and proper by the circnm- 
stances and great length of time which had transpired be- 
tween the treaty of 1835 and that of August,1846, during all 
which time the division per capita had remained unexecuted. 

According to the true intent and meaning, the just and 
equitable exposition of these treaties of 1835, supplement of 
1836, and treaty of 1846, taken together as one whole, and 
comparing their several parts, thereby to find the sense of the 
contracting parties as directed by the established rules for 
construing treaties and all other instruments, I am of opinion 
that all the Cherokees who remained east of the river Missis- 
sippi until the treaty of 6th of May, 1828, and supplement of 
1833, and who thereafter, and before the date of the treaty of 
1835, had removed west under “terms of their enrollment and 
removal,” entitling them “to all the benefits resulting from 
the final treaty between the United States and the Cherokees 
east,” were entitled, by the fifteenth article of the treaty of 
1835, to participate in the distribution of the balance of the 
purchase-money provided in that article; as, also, those of the 
Cherokees who, at the date of the treaty of 29th December, 
1835, were residing within the limits of Georgia, North Caro- 
lina, Tennessee, or Alabama, or east of the river Mississippi; 
and, also, those Cherokees who, at the date of the treaty of 
6th August, 1846, were residing east of the Mississippi river. 

As to those Cherokees before mentioned, who had removed 
west before the treaty of 1835, they are provided for in the 
treaty of 1846 by being placed in the class of the old settlers, 
or western Cherokees, by the express stipulation of the 4th 
article of that treaty, and are entitled to participate in the 
fund provided for in the 5th article of the treaty, which is 
the sum of five hundred and thirty-two thousand eight hun- 
dred and ninety-six ninety one-hundredths dollars, appropri- 
ated by the act of 30th September, 1851, and mentioned as 
the foundation of the second question stated by the Commis- 
sioner of Indian Affairs. This class of Cherokees, so re- 
moving west after June, 1833, and before the treaty of 1835, 
so included in the class of the “ western Cherokees,” or ‘ old 
settlers,” so entitled to participate, under the 4th and 5th 
articles of the treaty of 1846, in the distribution of the sum 


TO THE SECRETARY OF THE INTERIOR. 325 





Payment of Certain Moneys to the Cherokees. 


of five hundred and thirty-two thousand eight hundred and 
ninety-six ninety one-hundredths dollars, appropriated for the 
“old settlers,” are consequently not entitled to any portion of 
the two appropriations of one hundred and eighty-nine thou- 
sand six hundred and twenty-two seventy-six one-hundredths 
dollars, and seven hundred and twenty-four thousand six hun- 
dred and three thirty-seven one-hundredths dollars, which are 
the subjects of the first and third questions stated by the Com- 
missioner of Indian Affairs. 

The Cherokees who were residing east of the Mississippi 
river at the date of the treaty of 1835, and who elected to 
reside there, and continued so to reside, and were so residing 
at the date of the treaty of 1846, together with all those 
Cherokees who, at the date of the treaty of 1835, were re- 
siding east of the Mississippi, constituting the Cherokee na- 
tion east, but who removed west after the treaty of 1835, are, 
as one class, entitled to the distribution of the aforesaid sums 
of one hundred and eighty-nine thousand four hundred and 
twenty-two seventy-six one-hundredths dollars and seven 
hundred and twenty-four thousand six hundred and three 
thirty-seven one-hundredths dollars, which are the subjects of 
the first and third questions propounded by the Commissioner 
of Indian Affairs: 

The treaty of 1846 does not, expressly nor by implication, 
abrogate any of the interests of the Cherokees in the distri- 
bution per capita, provided for in the articles twelve and fif- 
teen of the treaty of 1835. The treaty of 1846 intends to 
provide for satisfaction of those claims; not to forfeit, repeal, 
or annul any of them. | 

~ Here I will mention (once for all, and to prevent any con- 
fusion or misunderstanding) that the appropriations of the 
several sums involved in the first, second, and third questions, 
of one hundred and eighty-nine thousand four hundred and 
twenty-two seventy-six one-hundredths dollars, and seven 
hundred and twenty-four thousand six hundred and three 
thirty-seven. one-hundredths dollars, and five hundred and 
thirty-two thousand eight hundred and ninety-six ninety one- 
hundredths dollars, and the questions as to the disbursements 
of those appropriations, are totally disentangled from any 
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questions, or facts, or subjects of the charges or allowances 
for removing from the east to the west side of the Mississippi 
river, or for subsistance or commutation therefor. They are 
the sums constituting the balance of the purchase-money for 
the lands ceded to the United States, found due by the United 
States upon the adjustment of the accounts as provided for 
in the 9th article of the treaty of 1846; all moneys for im- 
provements, ferries, spoliations, removal and subsistence, and 
commutation therefor, debts and claims upon the Cherokee 
nation of Indians, for the additional quantity of land ceded to 
said nation, and the several sums provided in the several 
articles of the treaty to be invested as the general funds of 
the nation, and also all sums properly allowed and paid un- 
der the provisions of the treaty of 1835, have been deducted 
out of the purchase-money for the lands ceded to the United 
States by the treaty of 1835; the balance so found due by 
the United States was, by the treaty of 1846, to be distributed 
to the Cherokees in portions between the “old settlers” or 
“western Cherokees,” and the other Cherokees, per capita, to 
the individuals of each class. The three appropriations under 
consideration make up that “balance,” and the acts making 
the appropriations have apportioned it between the “old set- 
tlers” and the others, in the manner agreed by the treaty of 1846. 

In further explanation of the rights and interests of the 
Cherokees east and of the Cherokees west, or “old settlers,” it 
is to be recollected that, by the treaties between the United 
States and the Cherokee nation of 1817 and 1819, the Chero- 
kees became severed into two tribes—the eastern tribe re- 
maining on the east side of the river Mississippi, within the 
chartered limits of the States of Georgia, North Carolina, 
Tennessee, and Alabama; the western tribe removing to 
their country west of the river Mississippi, on the waters of 
the Arkansas and White rivers. The land on the east side 
of the Mississippi river—the common property of the whole 
Cherokee nation—was, by those treaties, partitioned between 
the two tribes. The western Cherokees exchanged their por- 
tion of that land with the United States for Jand on the Ar- 
kansas and White rivers, acre for acre. The residue of the 
Cherokee country, on the eastern side of the Mississippi, not 
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ceded to the United States by those treaties, thereby belonged 
to the eastern tribe of the Cherokees, with an engagement, in 
the fifth article of the treaty of 1819, that “all white people 
who have intruded, or may hereafter intrude, on the lands 
reserved for the Cherokees, shall be removed by the United 
States, and proceeded against according to the provisions of 
the act passed the 30th of March, in the year 1802, entitled 
‘An act to regulate trade and intercourse with the Indian 
tribes, and preserve peace on the frontiers.’ ” 

By these measures the eastern tribe of Cherokees—the oc- 
cupants of a very valuable country lying within the bounda- | 
ries of the several States before mentioned—were averse to 
ceding any more of their country to the United States. But 
to the United States it became a matter of very great im- 
portance to remove the Cherokees from the States before 
mentioned, and to extinguish the Indian title to those iands. 
To that end the United States made a treaty with the west- 
ern Cherokees on the 6th of May, 1828, and a supplement in 
the year 1833, in which (among other things) it was agreed 
that the Cherokees west would receive such of their brethren 
east of the Mississippi as should desire to remove and join 
the western tribe. To induce the Cherokees east to remove 
west, the United States, by the eighth article of the treaty of 
1828, (continued unrevoked by that af 1833,) agreed to pay 
to each Cherokee residing east of the Mississippi who should 
remove west, “a just compensation for the property he may 
abandon ;” besides which, other inducements were held out, of 
articles to be delivered for himself and family, if he had one, 
“on enrolling himself for emigration,” together with provis- 
ions, transportation, and subsistence for twelve months after 
arrival:in the Cherokee country west. 

Under the provisions of this treaty of 1828 and supplement 
of 1833, the United States caused their agent in the Cherokee 
country east to open a book for enrolling the names of the 
Cherokees who were willing to remove to the west, containing 
the terms of enrollment and removal, by which each Cherokee 
was to be entitled “to all the benefits resulting from the final 
treaty between the United States and the Cherokees east.” 

That class of Cherokees, by the terms of enrollment and 
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removal, had strong claims upon the United States to protect 
their interest, to have their portions per capita of the balance 
of the purchase-money to be distributed, according to the 
twelfth and fifteenth articles of the treaty of 1835; and they 
have been provided for and secured by the fourth and fifth 
articles of the treaty of 1846. 

Those who remained on the east side of the Mississippi 
river after the treaty of 1835 and supplement of 1836, did so, 
no doubt, under the belief that they were licensed to remain 
by the terms of the twelfth article of that treaty. 

That article, as it seems to me, includes and secures, in the 
division per capita, not only the interests of those individuals 
and heads of families of the Cherokee nation who, previous to 
the treaty of 1835, had taken up an actual residence within 
the States of North Carolina, Tennessee, Georgia, or Ala- 
bama, and who were averse tu a removal from their respective 
domicils, and desired to become citizens of the States wherein 
they so respectively actually resided at the date of the treaty, 
but those, also, of requisite qualifications, who might choose 
to remain and become citizens of one of those States. 

It is now alleged that some of those who did so remain de- 
serted from the emigrating party, and did not possess the 
qualifications that would have entitled them to remain; and 
that they ought, therefore, to be now excluded from any share 
of the distribution to be made. 

The qualification required was expressed in these terms: 
that they were “qualified to take care of themselves and their 
property.” It may be that some not thus qualified did remain 
contrary to the terms of the treaty, and have become mingled 
with those that were entitled to remain, and did remain. But, 
as it would be difficult now to make any discrimination, or to 
enforce a forfeiture upon the very loose and uncertain terms 
of their not possessing the required qualification, and as the 
tenth article of the treaty of 1846, which recognises the rights 
of those residing east of the Mississippi river, makes no dis- 
crimination, and excludes none on account of their having 
remained in supposed violation of the treaty, I think it is now 
too late to question their rights on that ground; and, conse- 
quently, they must be admitted among the distributees. 
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In the foregoing remarks I have expressed my opinion upon 
the questions as to the different branches and classes of the 
Cherokees among which distribution is to be made. Another 
question arises as to the distribution, and the manner of it, 
among the individuals composing each of those branches or 
classes. 

A “census just completed” is alluded to in the treaty of 
1835 as exhibiting the names of all to whom distribution was 
to have been made; and it has been insisted that those alone 
were entitled, and that their heirs and representatives were 
entitled, per stirpes, only to the share of their ancestor. It is 
hardly necessary to inquire whether that would have been 
the proper rule of distribution if the provisions of the treaty 
of 1835 had remained unaltered. But it was altered by the 
treaty of 1846, which, dropping any reference to the census, 
directs the distribution to be made, so far as regards the 
Cherokee nation east, “per capita in equal amounts to the 
individuals, heads of families, or their legal representatives,” 
&c. Payment is to be made “per capita in equal amounts,” 
&ec. The appropriations of one hundred and eighty-nine 
thousand four hundred and twenty-two seventy-six one-hun- 
dredths dollars and seven hundred and twenty-four thousand 
six hundred and three thirty-seven one-hundredths, are por- 
tions of the sum thus to be distributed according to the treaty. 
The act making the appropriations directs, as to the first sum, 
that it shall in no case be paid to any agent, or to any other 
person or persons, than to the Indian or Indians “to whom it 
is due per capita ;” and as to the second sum, that it “shall be 
paid in strict conformity with the treaty with said Indians of 
the 6th of August, 1846.” Under these provisions, my opinion 
is, that the distribution is to be made per capita and equally 
among all the individuals residing east, and also all those 
residing west, other than the “old settlers” found to be in 
existence at the time of the distribution—each being consid- 
ered as entitled in his own right, and not by representation 
of another who is dead; and the payment of these distributive 
shares should be made to the individual entitled, if of compe- 
tent age—the shares of children to be paid to the heads of 
families to which they belong, whether those heads of tami- 
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lies be male or female, father or mother, or persons standing 
in loco parentis. 

In this mode, I believe the intentions of all parties will be 
substantially carried into effect, and the just purposes of the 
government of the United States fulfilled. 

The language and phrases used in these treaties must be 
understood in reference to the subject-matter, and to the con- 
dition of the people to which they relate. 

To attempt to apply to those Indians any nice doctrines of 
distribution, as ordered by this or that of the several States 
of our Union, of vested rights, of rights vested in each individ- 
ual Indian at the date of the one or the other of these treaties, 
and thence to be traced and claimed, per stirpes, through a 
line of regular decent, inheritance, or representation of persons 
“born in lawful wedlock,” are ideas inapplicable to the known 
condition of an Indian tribe. The attempt to act upon them, 
in this instance, would lead to endless difficulty, delay, and 
confusion, and would, moreover, violate the substantial pur- 
poses and intentions of the treaties and the laws. 

In respect to the land ceded, and the price to be paid for 
it, the Indian had no heir or representative, (so to speak,) 
but his nation; and no interest that he had in the one or the 
other, when living, passed on his death to his child or to his 
administrator. There was nothing to pass; for his interest 
as a person in life and being became extinct with him, and 
lapsed to his tribe; his children can claim only as members 
of that tribe in common with all the other members. 

These remarks apply also to the fund to be distributed to 
the “old settlers” or “western Cherokees.” 

In reference to the appropriation of the sum of seven hun- 
dred and twenty-four thousand six hundred and three thirty- 
seven one-hundredths dollars, the Commissioner of Indian Af- 
fairs asks: “May payment be made to the authorities of the 
nation as its representatives ?” 

The purview or body of the statute directs that the payment 
be made to the Cherokee nation, with a proviso that the pay- 
ment shall be made “in strict conformity with the treaty, 
which stipulates that the money shall be paid over to the 
individuals of the Cherokee nation “per capita in equal 
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amounts.” ‘“ Where the proviso of a statute is directly re- 
pugnant to the purview, the proviso shall stand and be a re- 
peal of the purview, as it speaks the last intention of the 
makers; and it was compared at the bar to a will in which 
the latter part, if inconsistent with the former, shall supersede 
and revoke it.” (Attorney General vs. Governor § Co. of 
Chelsea Waterworks, Fitzgibbon, 195 ; XLX. Viner Statutes, (E. 
6,) pl. 105, page 522; LV. Bacon ab. Statute, (I,) plea 20, page 
646; Kent’s Commentaries, vol. 1, p. 463; Dwarris on the 
Statutes, part 2, p. 650.) 

The case of the Attorney General vs. the Chelsea Water- 
works Company was adjudged in 1729; thenceforth, during 
the hundred years and more which have elapsed, that rule 
has remained unquestioned and unshaken by any contrary 
decision. Jt has been handed down to us by Viner, Bacon, 
Kent, and others, as an established rule for the construction 
of statutes. I cannot refuse to respect and follow it. 


The proviso must prevail. The payment must be to the 
individuals of the Cherokee nation per capita, not to the au- 
thorities of the nation. | 

If payments be made to all the individuals of the nation per 
capita, the faith of the treaties will be preserved, the purview 
of the statute as well as the proviso will be obeyed; for pay- 
ment per capita to every individual composing the nation 
will be payment to the nation, but payment only to the con- 
stituted authorities of the nation will not be payment to all 
the individuals per capita who compose the nation. 

Ordinarily a debt due to a nation, by a treaty, ought to be 
paid to the constituted anthorities of the nation; but where 
the treaty and the law appropriating the money both direct 
the payment to all the individuals of the nation per capita, 
the treaty and the statute must prevail. 

In answer to the question, how shall the individuals “be 
ascertained and identified?” I can only say, in addition to 
that which I have said already, that the whole number of the 
Cherokees to whom payments are to be made per cupiia, and 
the identity of the persons to whom distribution is to be made, 
are questions of fact to be examined and determined in such 
manner as the Secretary of the Interior, by and with the ad- 
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vice and consent of the President of the United States, shall 
deem discreet. 

The second question stated by the Commissioner of Indian 
Affairs grows out of the appropriation contained in the act 
of 30th September, 1850, of five hundred and thirty-two thous- 
and eight hundred and ninety-six ninety one-hundredths 
dollars, with interest, “to the old settlers, or western Cherokees, 
in full satisfaction of all demands under the provisions of the 
treaty of 6th of August, 1846, according to the principles es- 
tablished in the 4th article thereof,” &c., “ provided, that in 
no case sha]] any money hereby appropriated be paid to any 
agent of said Indians, or to any person or persons other than 
the Indian or Indians to whom it is due.” 

Who are the Indians to whom the money is due; bow shall 
they be ascertained and identified ; and how paid? 

Answer. The 4th and 5th articles of the treaty of 1846 ex- 
plains who are the persons intended as the “old settlers” or 
“western Cherokees,” and how they are to be ascertained and 
identified, and paid. They “shall embrace all those Cherokees 
west of the Mississippi, who emigrated prior to the treaty of 
1835 ;” so says the 4th article. They are to be ascertained and 
identitied “by a committee of five persons” to be appointed 
“by the President of the United States, from the party of old 
settlers,” and acting “in conjunction with an agent of the 
United States;” so says the 5th article. They are to be paid 
“ner capita,” the money is to be “paid out to each individual 
or head of family belonging to that party,” it must “ be paid 
directly to the person entitled to it by the agent of the United 
States authorized to make such payments;” “the per capita 
allowance to be paid, as aforesaid, shall not be assignable ;” 
so says the Sth article of the treaty referred to in the act 
making the appropriation. 

As to the payments to be made per sere: and to heads of 
families, I refer to what I have said on the subject in answer 


to the first and third questions. 


Question fourth: “If any of the Cherokees who have never 
removed west of the Mississippi river are entitled, may they 
be required to emigrate as a condition precedent to their 
being paid ?” 
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Answer. The treaty of 1835, article 12, conceded the rights 
of individuals and families of Cherokees, who were averse to 
a removal to the Cherokee country west of the river Missis- 
sippi, to remain east, and to receive their due portions of the 
money to be distributed per capita. The treaty of 1846, arti- 
cle 10, recognised these claims of the Cherokees then, at the 
date of the treaty, residing east of the Mississippi river. On 
this subject I have herein before expressed my views. To 
require those Indians so residing east of the river Mississippi 
at the date of the treaty of August, 1846, to remove to the 
Cherokee country wést, as a condition precedent to their being 
paid their dividends per captta of the balance of the purchase- 
money fer the lands east of the Mississippi river ceded by 
their nation to the United States, would be without any au- 
thority of law, and a breach of the faith of the treaties of 
1835 and of 1846, as ] think and firmly believe. 

I have the honor to be, sir, very respectfully, your obedient 
Servant, = 


J. J. CRITTENDEN. 


Hon. A. H. H. Sroart, 
Secretary of the Intervor. 





POWER OF THE SECRETARY OF THE TREASURY RESPECTING 
CERfAIN FLORIDA CLAIMS. 


Claims upon the government for injuries sustained by Spanish officers and indi- 
vidual Spanigh inhabitants, during the military operations of the American army 
in Florida, preferred under the 9th article of the treaty between the United States 
and Spain, are required to be established judicially; yet the acts of Congress, 
passed to carry that article of the treaty into effect, do not make the decisions of 
the judges of the superior courts at St. Augustine and Pensacola conclusive in 
reapect to them. 

Congress, in providing a tribunal for the adjudication of these claims, deemed it 
compatible with the public interest to repose a part of the judicial authority in the 
judges of the territorial courts, and a part of it in the Secretary of the Treasury. 

The judges were required to report their decisions and the evidence on which they 
were founded to a tribunal of revision—to the Secretary of the Treasury—whe, 
on being satisfied of their justice and of their being within the provisions of the 
treaty, is required to pay them. 

The tribunal created for the adjadication, therefore, consists of the jaiges and the 
Secretary. 

Von. v—22 
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It was not the intention of Congress to limit the revisory power of the Secretary 
of the Treasury to questions of jurisdiction, but to extend it to the merits. 


The acts of Congress are not in conflict with the treaty with Spain; bat, if they 
are, the treaty must yield to them. 

If the revisory power cannot be lawfully exercised, the Secretary’s authority to pay 
is invalid. 

The Secretary of the Treasury cannot allow the interest on these claime, awarded 
by the Florida judges, consistently with the long settled construction of acts of 
Congress applicable to the subject. 


A long series of uniform decisions, adverse to the allowance of interest on this 
species of claims, must be respected as having the effect and force of law. 
See opinion of Attorney General Crittenden on the same subject, in vol. 3, p. 635. 


Orrice or THE AtTTorNEY GENERAL, 
April 16, 1851. 


Six: Certain questions of law arising upon claims under 
a clause of the 9th article of the treaty of 22d February, 
1819, between the United States and Spain, and the acts of 
Congress to carry it into effect, were propounded to the At- 
torney General by the Secretary of the Treasury in Feb- 
-ruary, 1849, and which, it seems, have remained unanswered 
by my predecessor in office, to which my attention has been 
called by the agent of the claimants. 

The clause of the treaty stipulates that “the United States 
will cause satisfaction to be made for injuries, if any, which, 
by process of law, shall be established to have been suffered 
by the Spanish officers and individual Spanish inhabitants by 
the late operations of the American army in Florida.” (8 
Statutes at Large, 260.) 

On the 3d March, 1823, Congress passed an act entitled 
“An act to carry into effect the 9th article of the treaty con- 
cluded between the United States and Spain, the 22d day of 
February, 1819,” wherein it was enacted (section 1) “That 
the judges of the superior courts established at St. Augustine 
and Pensacola, respectively, shall be, and they are hereby, au- 
thorized and directed to receive and adjust all claims, arising 
within their respective jurisdictions, of the inhabitants of 
said territory, or their representatives, agreeably to the pro- 
visions of the 9th article of the treaty with Spain, by which 
the said territory was ceded to the United States. 

“Section 2, That in aJl cases in which said judges shall de- 
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cide in favor of the claimants, the decisions, with the evidence 
on which they were founded, shall be, by the said judges, re- 
ported to the Secretary of the Treasury, who, on being satis- 
fied that the same is just and equitable within the provisions 
of the said treaty, shall pay the amount thereof to the person 
or persons in whose favor the same is adjudged, out of any 
money in the treasury not otherwise apppropriated.”—(3 
Statutes at Large, 768.) 

By another act, approved the 26th June, 1834, entitled 
“An act for the relief of certain inhabitants of East Florida,” 
it was enacted (section !) “That the Secretary of the Treasury 
be, and he is hereby, authorized and directed to pay, out of 
any money in the treasury not otherwise appropriated, the 
amount awarded by the judge of the superior court at St. 
Augustine, in the Territory of Florida, under the authority of 
the act of Congress approved 3d March, 1823, for losses oc- 
casioned in East Florida by the troops in the service of the 
United States, in the years 1812 and 1813, in all cases where 
the decision of the said judge shall be deemed by the Secre- 
tary of the Treasury to be just: Provided, That no award 
shall be paid except in the case of those who, at the time of 
suffering the loss, were actually subjects of the Spanish gov- 
ernment. And provided, also, That no award be paid for 
depredations committed in East Florida previous to the en- 
trance into that province of the agent or troops of the United 
States. 

“Section 2. That the judge of the superior court of St. Au- 
gastine be, and he is hereby, authorized to receive, examine 
and adjudge all cases of claims for losses occasioned by the 
troops aforesaid in 1812 and 1813, not heretofore presented to 
the said judge, or in which the evidence was withheld in con- 
Sequence of the decision of the Secretary of the Treasury 
that such claims were not provided for by the treaty of Feb- 
ruary 22, 1819, between the United States and Spain: Pvo- 
vided, That such claims be presented to the said judge in the 
space of one year from the passage of this act: Provided, 
also, That the authority herein given shall be subject to the re- 
strictions created by the provisos to the preceding section.” 

In administering these two statutes, the judges have al- 
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lowed in West Florida eighteen claims, whereon the Secre- 
tary of the Treasury has paid what he deemed just and equi- 
table to the amount of twenty-seven thousand nine hundred 
and fifteen dollars and thirty-seven cents ; and in Kast Florida 
two hundred and thirty-six claims, whereon the Secretary has 
paid what he deemed just and equitable to the amount of one 
million seventy-four thousand nine hundred and forty-eight 
dollars and sixty-one cents, making in West and East Florida 
an aggregate of one million one hundred and two thousand 
eight hundred and sixty-three dollars and ninety-eight cents. 

The first claim paid at the treasury was on the 8th March, 
1825; the last claim paid was on the 30th July, 1850. 

The judges reported to the Secretary of the Treasury the 
claims as made, the proof, the sums disallowed, and the sums 
allowed to the claimants respectively. Judge Smith in no 
instance allowed any interest. Judge Reid allowed running 
interest to be computed at the rate of five per cent. per an- 
num. Judge Bronson allowed interest to be computed at the 
rate of five per cent. per annum from a day stated to another 
day stated in his reports on the respective claims. 


The Secretary of the Treasury exercised the power to 
review the decisions of the judges. In some instances the 
awards in favor of the claimants were totally rejected by the 
Secretary ; in numerous instances the sums awarded by the 
judges were greatly curtailed; in. others the claims were re- 
mitted to the judges for further evidence ; in every instance 
wherein the judges had reported in favor of interest the Secre- 
tary disallowed it; in no case was any interest allowed by the 
Secretary. 

On the claims alluded to in the act of 1834, as rejected by 
the Secretary, because, in his opinion, the depredations in 
1812 anc 1813 were not within the provisions of the treaty, 
no interest had been awarded by the judge. 

Upon these awards certified to the Secretary of the Treasury, 
the claimants now demand at the treasury (in addition to the 
sums allowed by the Secretary, and paid to them respectively) 
the sums of principal and interest which have been disal- 
lowed by the Secretary of the Treasury ; whereupon the fol- 
lowing questions have been propounded by the Secretary of 
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the Treasury (Mr. Walker) to the Attorney General for his 
opinion : 

ist. Whether the provisions of the treaty require the losses 
or injuries for which satisfaction is provided to be established 
judicially? And, if so, whether decrees of the judges as to 
the amount or extent of said losses or injuries, as to cases 
within the provisions of the treaty, are final? 

2d. Whether the measure or rate of compensation adopted 
and applied by the judges in these cases, namely: to add to 
the value of the property at the time of its loss interest, as 
& compensation for the loss or deprivation of its use, is or is 
not in accordance with the laws and usages of nations as 
the rule of redress for such injuries, and can be allowed and 
paid by this department under the acts of Congress applica- 
ble to this subject ? 

Having carefully considered this case, and examined with 
attention and respect the very able and Jearned arguments of 
counsel for the claimants, I will proceed to answer in their 
order the questions which have been propounded, as above 
stated, by the Secretary of the Treasury. 

First. The answer to the first question depends on the in- 
terpretation to be given to the words “by process of law,” as 
used in the treaty. 


The phrase is one long familiar in our jurisprudence, and 
in that use has acquired a peculiar, formal, and technical 
signification, which its words, in their natural import, would 
hardly convey to any but professional men. The counsel for 
the claimants have attempted, by argument and authority, to 
show its definition and meaning as legally and technically 
understood in our municipal code; and, having thus fixed a 
meaning to it when used as a technical term of our own law, 
they transfer that meaning to the language of the treaty, and 
thus derive from a technical phrase of our own law a rule 
for the construction of a public treaty. 

I do not deem it necessary here to state either the definition 
which the counsel for the claimants have thus given, or the 
consequences they deduce from it. It is sufficient to say that, 
however correct it may be as a legal definition of a technical 
phrase of our own law, it cannot be allowed to apply to this 
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treaty, or to control its interpretation. If this were permit- 
ted, then the lex loci of one of the parties, unknown perhaps 
to the other, would be made to govern the meaning of treaties, 
in violation of the most indisputable principles of public 
law. The compacts of nations can be governed only by the 
laws of nations, and these require that the language of such 
compacts should be interpreted according to its proper gen- 
eral sense, as understood by the civilized world, and regard- 
less, of course, of any different or special signification which 
local Jaws or local usage may have given to any of its words 
or terms. A high confirmation of this doctrine may be found 
in the written argument filed in this case by one of the coun- 
sel of the claimants, in which he lays it down as a “general 
proposition, equally certain and well established, that the 
terms and the language used in a treaty are always to be 
interpreted according to the laws of nations, and not accord- 
ing to any municipal code.” 

I concur in this proposition, and rely on it as a refutation, 
if not an abandonment, of all the arguments employed or at- 
tempts made, to construe this treaty by definitions or rules 
derived from our local law. For it is a consequence most clear 
and palpable, from that proposition, that these words “by 
process of law,” “as terms used” in this treaty, must be inter- 
preted according to the laws of nations, and not according to 
our municipal code. 

Rejecting, then, all definition and construction derivable 
only from our municipal code, we return to the inquiry, what 
is the proper interpretation to be given to the terms “by pro- 
cess of law,” as used in the text of this treaty? 

My opinion is, that they do imply and mean some legal pro- 
ceeding—some mode of judicature in and by which the in- 
juries, alluded to in the same clause of the treaty might be 
“established,” and the damages resulting from them awarded 
or adjudged to the injured parties. I therefore answer the 
Secretary’s first question affirmatively, and say that, according 
to the provisions of the treaty, it is required that the injuries 
for which the United States are to make eetieiacuen shall be 
established “judicially.” 

Secondly. The second question, supposing the first to have 
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been answered in the affirmative, which is, that said injuries 
are to be established “ judicially,” proceeds thus: “and if so, 
whether decrees of the judges, as to the amount or extent of 
said losses or injuries, as to cases within the provisions of the 
treaty, are final ?” 

If, by the word “judges,” as used in this question, it was in- 
tended to include all that were designated and authorized by 
law to judge these cases, then I should answer that their de- 
crees were final. But that was not the purpose of the ques- 
tion. The inquiry is, whether the decrees of the judges of the 
supreme courts of Florida, respectively, are final, “as to the 
amount and extent of said losses or injuries,” &c., without 
the concurrence or sanction of the Secretary of the Treasury, 
and without being subject to any revisory power or control 
by him? My opinion is, that such decrees are not final; that 
they are not conclusive upon the Secretary of the Treasury, 
but may be reversed and controlled or disregarded by him. 

The correctness of this opinion depends on the proper con- 
struction and understanding of the acts of 1823 and 1834, 
which have been before recited at large. 


It is not contested that, according to the provisions of the 
treaty, Congress was bound to furnish for the injured persons 
provided for in that instrument, a suitable remedy by some 
legal proceeding and some mode of judicature in and by which 
their injuries might be established, and due satisfaction award- 
ed them. To fulfil that obligation, the two acts before men- 
tioned were passed for the express purpose of carrying into 
effect the provisions of the treaty now in question. 

By these statutes, taken and construed together as they 
ought to be, the judges of the superior courts established ‘at 
St. Augustine and Pensacola, (they being territorial judges 
and courts before these appointed and established by the gen- 
eral government for the Territory of Florida,) were respec- 
tively authorized and directed to receive, adjust, and adjudge 
all claims arising within their respective jurisdictions, &c., 
agreeably to the provisions of the treaty, and to report. their ~ 
decisions in favor of claimants, “with the evidence on which 
they were founded,” to the Secretary of the Treasury, “ who, 
on being satisfied that the same is just and equitable, within 
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the provisions of the said treaty, shall pay the amount there- 
of,” &c. 

Such, then, is the tribunal which the United States have 
created for the adjudication of these claims. Had the gov- 
ernment power to create it, and confer on it such a juris- 
diction ¢ 

Certainly it is not one of the constitutional courts of the 
United States, whose power and existence emanate directly 
from the constitution. The judges of constitutional courts 
must be nominated by the President to the Senate, and, with 
their advice and consent, commissioned “ to hold their offices 
during good behaviour.” But the government, in virtue of its 
general sovereignty, and in the execution of its general pow- 
ers, may, when the occasion in its judgment so requires, cre- 
ate legislative courts in contradistinction to those which are 
constitutional, and invest them with any judicial power other 
than that defined in the 3d article of the constitution. This 
doctrine, in principle and substance, and almost in the very 
language in which it is here expressed, is taken from the de- 
cision of the Supreme Court, pronounced by Chief Justice 
Marshal, in the case of the American Insurance Company, 
é&c., vs. Cauter. ~ (1 Peters, 546.) 

It cannot, I presume, be contended that the power. to decide 
on the claims in question is any part of that judicial power 
defined in the constitution, and to be conferred alone on the 
constitutional courts of the United States. | 

The claimants will hardly contend for such a conclusion— 
a conclusion which would invalidate and annul, as unconsti- 
tutional, the very tribuna) whose decisions in their favor any 
are now insisting on as valid and final. 

I will, therefore, assume that the government had the con- 
stitutional power and right to create some special legislative 
tribunal or court, with jurisdiction to decideon there claims; 
and, if so, why not the very tribunal and court which they 
have created 1 

Such courts are the mere creatures of legislation, and their 
jadrisdiction being such as may, consistently with the constitu- 
tion, be conferred upon them; the government that makes them 
may make them according to its own wisdom or its will. It 
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may organize them as it pleases, make whom it likes judges, 
by what tenure of office it chooses, and prescribe the manner 
in which their jurisdiction shall be exercised—giving the pri- 
mary exercise or the qualified exercise of it to one, and the 
revisory or absolute exercise of it to another. And, moreover, 
it may assign to al] the acts or decrees of these courts, or of 
any of its judges, their force and effect. All this the govern- 
ment may do for the plainest and best of reasons; namely, 
that the constitution, in these respects, imposes no restraints 
upon its power. 


It has been said that the remedy given, and the court or 
tribunal established for its administration by the acts of Con- 
gress, are not suitable to the case, nor in accordance with the 
provisions of the treaty. If this were so, it would not autho- 
rize any one acting under these statutes to correct their errors 
or supply their defects. That must be the work of legisla- 
tion; and as to the suitableness of the remedy or the tribunal, 
it is of but little consequence what we may think of it. It 
was left by the treaty to Congress to decide the question of 
suitableness and all things else in regard to the remedy; and, 
by its acts, Congress have decided it. I know of no appeal 
from that decision, unless it be to Congress itself. 

The remedy and the tribunal may not be the very best that 
could have been devised ; but I do not perceive that they are 
unsuited to the case, or a departure from any fair or proper 
_ interpretation of the treaty. It has been admitted that, accord- 
ing to the treaty, a remedy ought to be given by Jaw, and in 
some mode of judicature to the parties injured. Such a 
remedy has been given, and a special tribunal established, to 
administer that remedy—a tribunal which, though not in its 
formation a constitutional court, is yet a court—its powers 
and proceedings judicial—exercised in the course prescribed 
by laws made for the purpose, and, therefore, “by process of 
law,” as those terms in the treaty, I think, are to be under- 
stood. The course, too, of this tribunal, in its primary and 
most important proceedings, was so prescribed as to be most 
convenient and favorable to the claimants. These proceedings 
were to be had in Florida where the injuries, if any, occurred, 
aud where the claimants and their witnesses resided. They 
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were, moreover, ex parte proceedings; the laws not providing 
for the employment of any agent or counsel on the part of the 
government, nor even requiring of the claimants to notify the 
government of their pendency in any form or manner. Under 
such circumstances, it seems to me that it can furnish no 
cause of reasonable complaint to any that the government, 
before consenting to be hound and concluded by decisions or 
decrees rendered upon such loose and ex parte proceedings, 
should have provided, in some suitable way, for the review 
and correction of them. 

The public security demanded such a provision; and, | 
think, that none will deny the competency of the government 
to make it, who admit its competency to create such tribunals 
and authorize such proceedings and decrees. 

In this instance the government, by the above recited acts 
of 1828 and 1834, have conferred or attempted to confer such 
a revisory power upon the Secretary of the Treasury; and the 
only questions made hy the counsel for the claimants relate 
to the extent of the power so conferred, and to the propriety 
and constitutionality of conferring it on an executive officer, 
as they denominated the Secretary of the Treasury. I do not 
understand them as denying that Congress had the right to 
establish such a supervisory power, and to give it whatever 
extent was deemed proper. They only question the extent 
and manner in which it has been here granted and invested. 

They contend, first, that by the proper construction of the 
acts of Congress, the supervisory power of the Secretary of 
the Treasury is limited to the preliminary question of juris- 
diction ; namely, to inquire and to decide whether the case 
was one within the jurisdiction of ‘the judge who had adjudi- 
cated it; and that consequently, where the case was found 
to be within his jurisdiction, the decree or award of the judge 
was not further subject to the review of the Secretary, but 
was, in all things, ard especially as to the amount or sum 
awarded, final and conclusive on the Secretary, and that he 
was bound to pay it. 

I cannot concur in this limited construction. It seems to me 
to be against the intention and language of the acts in ques- 
tion. If it were the intention of Congress to limit the super- 
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visory power of the Secretary to the mere legal question of ju- 
risdiction, the language they have used is quite inappropriate 
and strange. That language directs that the Secretary shall 
pay, “on being satisfied that the same [the decision of the 
judges} is just and equitable, within the provisions of said 
treaty.” The terms “just and equitable” seem to be pecularly 
applicable to the merits of the case, rather than to the mere 
question of jurisdiction. The Secretary must be satisfied that 
the “decision” of the judges is “ just and equitable,” and to ena- 
ble him to review it, the evidence on which that “ decision” was 
founded is to be referred to him. Under such a provision as 
this, it seems to me impossible to consider the Secretary’s 
power of supervision as limited to the question of jurisdiction 
—a question preliminary, and not involving the merits of the 
case, itS justice-and equity; and yet its justice and equity are 
the very considerations to which his attention and supervision 
are directed. | 

There was certainly as much reason for a supervisory 
power in respect to the merits of the case as to the question 
of jurisdiction. The expressions of the acts correspond with 
what seems to me to be the reason and intention of the acts; 
and, in my judgment, it is clear that the supervisory power 
. of the Secretary is co-extensive with that of the Florida 
judges, and embraces all questions‘of jurisdiction and merits 
involved in the decisions of those judges. 

If this be not the proper construction, then that whole sec- 
tion. of the act creating and conferring this supervisory power 
was nugatory and useless; for, according to the arguments 
and admissions of the counsel for the claimants, the decisions 
of the Florida judges, being the decisions of courts or tribu- 
nals of special and limited jurisdiction, were null and void, 
and to be so treated and regarded by all, unless their jurisdic- 
tton appeared on the face of their proceedings. No act of 
Congress was, therefore, necessary to authorize the Secretary, 
or any one else, to disregard such decisions that were in 
themselves null and void; and the construction, therefore, 
which would limit his revision to the question of jurisdiction 
would refase any effect to the provision of an act of Congress, 
and impute to that body the folly of a vain and nugatory 
legislation. 


é 
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J may add that the construction which I have here given 
to that part or section of the acts now in question, is that 
which has been received and acted upon from the first, and 
for a quarter of a century past. During that period, succes- 
sive Secretaries of the Treasury have assumed and exercised 
the power of revising the decisions in question upon their 
merits; and in respect to the amounts awarded, paying so 
much only as seemed to them to be “just and equitable.” In 
my opinion, the construction so received and acted upon was 
correct. 

But the counsel of the claimants contend, secondly, that 
“such a construction of this section” (the section conferring 
on the Secretary the power of revision) “as would confer 
this power on the Secretary of the Treasury, cannot be re- 
ceived and enforced without overturning the plainest princi- 
ples of constitutional and public law. If the section cannot 
be made to bear another construction, then it must be wholly 
rejected, as being inconsistent with the treaty, and, therefore, 
repugnant to the constitution of the United States.” 

By the treaty, the injury “of the suffering party is to be 
established by process of law.” It is absurd to say that this 


provision would be satisfied by a decision of the Secretary of 


the Treasury. 

‘Such a decision is no process of law.” 

Such is the confident and imposing statement made by the 
counsel of the claimants. 

I must say, with great respect, that it seems to me to be 
erroneous in all its conclusions. 

It assumes that the section in question, according to the 
construction which has been given to it, and has long pre- 
vailed, is inconsistent with the treaty—therefore repugnant to 
the constitution, and to be wholly rejected as null and void, 
because of its unconstitutionality. 

I cannot admit either the premises or the conclusion. 

For the present, and for the sake of the argument, let it be 
taken for granted that this section of the act of Congress does 
conflict with the treaty, and then it may be asked, how and 
why is it that the act of Congress, subsequent in date to 
the treaty, is to fall null and void in that conflict? The con- 
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stitution of the United States does not affect the question— 
hag nothing to do with it. Its only provision relating to the 
matter is that “this constitution, and the laws of the United 
States which shall be made in pursuance thereof, and all 
treaties made, or which shall be made, under the authority of 
the United States, shall be the supreme law of the land.” 

An act of Congress, then, is as much a supreme law of the 
land as a treaty. They are placed on the same footing, and 
no preference or superiority is given to the one over the other. 
The last expression, then, of the law giving power must pre- 
vail; and just for the same reason, and on the same principle, 
that a subsequent act must prevail and have effect, though 
inconsistent with a prior act; so must an act of Congress 
have effect, though inconsistent with a prior treaty. 

I am not insensible to the sanctity of treaties, and appreci- 
ate the public importance of their faithful observance. But 
their moral effect, and their obligation under the laws of na- 
tions, is not now the subject of consideration. The question 
before us involves the legal effect of treaties under our con- 
stitution, and the political powers of this government in re- 
spect to them. To say that a treaty annuls every act of 
Congress that comes in conflict with it, is to place the whole 
political power of the government in perpetual subjection to 
it. The supreme political and legislative power of this coun- 
try is placed in the hands of the government of the United 
States, under the constitution, and its acts are uncontrollable, 
except only by that constitution; and that constitution does 
not say that Congress shall pass no law inconsistent with a 
treaty, and it would have been a strange anomaly if it had 
imposed any such probibition. 

There may be cases of treaties so injurious, or which may 
become so by change of circumstances, that it may be the 
right and duty of the government to renounce or disregard 
them. Every government must judge and determine for 
itself the proper occasion for the exercise of such a power; 
and such a power, I suppose, is impliedly reserved by every 
party to a treaty, and I hope and believe belongs inalienably 
to the government of the United States. It is true that such 
& power may be abused, so may the treaty-making power 
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and allother powers. But for our security against such abuse, 
we may and must rely on the integrity, wisdom, and goed faith 
of our government. 

I will pursue this subject no further than to state distinetly 
that, in my judgment, if there be in this case such a conflict 
as the counsel for the claimants suppose, between the acts of 
Congress and the treaty, the treaty must yield to the acts, and 
not the acts to the treaty; and ] cannot but think that the 
very distinguished counsel who has advanced the contrary | 
opinion would surrender it upon further reflection. There is 
certainly no one whose judgment, on a constitutional ques- 
tion, is entitled to more deference and respect. . + 

It remains for me to notice that other proposition of the 
counsel for the claimants: that the said acts of Congress, con- 
strued as they have been, to give to the Secretary of the Treas- 
ury a general supervisory power over the decisions of the 
Florida judges, is inconsistent with the treaty. . 

The argument to support this proposition is that, “by the 
treaty, the injury of the suffering party is to be established by 
process of law,” and “that it is absurd to say that this pro- 
vision would be satisfied by a Greeioe of the Secretary of the 
Treasury.” 

The ‘counsel for the claimants have neither given nor at- 
tempted to give any other definition of the words, “ by pro- 
cess of law,” than that particular and technical one which it 
bears in our municipal code. J] bave endeavored to show, and, 
I think, satisfactorily, that no such technical or municipal rule 
can be applied to the construction of a treaty. Besides this 
rejected definition, or municipal rule of construction, they 
have not attempted to give in any other way the meaning of 
the phrase in question, or its general sense, as used in the 
treaty. 

Taken in that general sense in which the language of trea- 
ties must be regarded, and taken in connexion with the clause 


_of which it forms a part, I have supposed that the government 


of the United States was thereby bound to create some legal 
proceeding—some judicature, in and by which the injured 
parties might be furnished with the means of having their 
claims established and adjudicated ; and that the terms “ by 
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process of law,” meant therefore such legal proceedings and 
judicature. What that legal proceeding, or that judicature 
should be, was left entirely to the discretion of the govern- 
ment, and to its plenary power. It had the right to create, for 
the purpose, a special and extraordinary tribunal apart from 
the constitutional courts of the country, and to prescribe its 
course of proceeding, the extent of its authority, its mode of 
action, and the efficacy of its decisions, choosing whomsoever 
it might think proper for the judges or members of that court 
or tribunal. AJ! these rights are but undeniable parts of the 
proposition that the government, in virtue of its general 
_ right of sovereignty, and in the execution of its general pow- 
ers, may create such special legislative courts, on proper oc- 
casions, and with jurisdiction properly defined and guarded, SO 
as not to interfere with the constitutional judicial power. 

The counsel for the claimants do not, as I understand them, 
contest either this power of the government, or that this was 
& proper occasion for its exercise. It seems to me, however, 
to be incontestible as well as uncontested. If, therefore, the 
government was left free by the constitution, and the treaty, 
with unlimited power and discretion to prescribe by law the 
order of proceeding and the tribunal, its composition, and 
course of adjudication, how can it be said that they have 
transcended their power or violated the treaty by the acts 
referred to? If the government was free to constitute the 
proceeding and tribunal as it pleased, why might it not ap- 


point the Secretary of the Treasury, as well as the judges of 


the. superior courts of Florida ? 

If, in the special judicature established to decide on these 
claims, the government had thought proper to vest in one 
judge an original power to investigate and decide these claims, 
and in another judge the power to revise those decisions, this 
could hardly have been considered as absurd, and would 
hardly have been so denominated. The absurdity, if any, 
must then consist in vesting that power of revision in the 
‘Secretary of the Treasury. The objection isto him; and my 
answer to it is, that the government had the power to vest 
that jurisdiction in whom they pleased, and having vested it 
in the Secretary, his appointment is valid, however injudi- 
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cious, or even absurd the selection may have been. It is not 
for me to vindicate the wisdom of the government. The 
question under discussion regards the legal validity of its 
acts, and that depends only upon its power. And it had, in 
my opinion, power to select the Secretary and vest him with 
the revisory power in question. He was, as respects those 
claims, just as much a judge as were the judges of the supe- 
rior courts of Florida. Their jurisdiction was a thing sepa- 
rate and apart from their duties and their powers as Secre- 
tary and as judges of those superior courts. It was a differ- 
ent trust and a special delegation to them, and their designa- 
tion, by official titles, was only another mode of desctibing 
and identifying their persons. The decisions of the Florida 
judges on these claims derived no sanction or authority from 
their official character as such, for they acted in these mat- 
ters solely and exclusively under the delegation of those acts 
of Congress, and from them their decisions derive their whole 
force and character. 


The Secretary of the Treasury derives his authority to re- 
vise those decisions from the same source, and, in respect to 
the subjects submitted to their jurisdiction, is just as much a 
judge as they are judges. The same law that made them 
judges of these matters, made him also a judge; and his pro- 
ceedings, therefore, in respect to these cases, is just as much 
a matter of legal and judicial proceeding as theirs; and there 
is no more incongruity in making him a revisory judge over 
their proceedings than there would have been if, instead of 
being described in the acts of their appointment as judges of 
the superior courts of Florida, they had been described as 
Colonel A. and Major B. of the Florida militia; and their de- 
cisions derive no more judicial sanction from their being 
called judges, than they would have derived of military sanc- 
tion from their military denominations. They are, in truth, 
special judges under these special laws—the Secretary and 
the Florida judges standing on the same footing, and deriving 
their official character and their official authority, so far as 
concerns the present subject, from the very same legislative 
act. The very same acts which make judges of the persons 
to whom original jurisdiction of these cases is given, equally 
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make him a judge to whom the supervisory jurisdiction is 
given. Their other official titles weigh nothing; and it isa 
play on words and names to represent the supervision of the 
Secretary as that of an executive officer over the proceedings 
of a judicial officer. If it were an objection to the Secre- 
tary’s exercising such a function, that he held his office at 
the pleasure of the President, and was removable at his 
will, so did the judges of the superior courts of Florida hold 
their office; they, too, were removable at the pleasure or 
discretion of the President. 

But I am pursuing this subject too far. The treaty has left 
it entirely to the government of the United States to consti- 
tute the tribunal that was to decide those cases as it pleased, 
without restriction or limitation; and I cannot, therefore, see 
how the tribunal or court which has been created can be in- 
consistent with the treaty that gave that unlimited power. 

But what would the claimants be profited if the arguments 
of their counsel were successful in establishing that so much 
of the act as gave a general supervisory power to the Secre- 
tary, was to be rejected for inconsistency with the treaty or 
the constitution ? 

The authority given the Secretary to pay is so coupled with 
the authority to receive, and made so dependent upon it, that 
the authority to pay must cease with the authority to revise. 
No authority is given simply to pay the decisions of the 
Florida judges. There must be a revision and approval of 
those decisions before there is any authority to pay. 

If that supervision is by any cause prevented, the author- 
ity that was to arise out of it cannot take effect. And if I 
am correct in this, the success of the argument would be the 
defeat of the application to the Secretary for payment. 

With these remarks and explanations, my answer to the 
question under consideration is, that the decrees alluded to 
are not final, but are subject to the general revisory power of 
the Secretary of the Treasury. 

For the remaining question, I answer, that, so far as I am 
informed, no uniform or settled rule was observed in the de- 
cisions of the Florida judges, in respect to the measure of 
satisfaction awarded by them. 

VoL. v—23 
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What in each case ought to be the measure of satisfaction, 
according to the laws and usages of nations, is a question of 
great extent, and not free from difficulty or dispute. The 
United States having claimed from Great Britain compensa- 
tion, under the treaty of Ghent, for slaves and other property 
carried away at the close of the war of 1815, and Great 
Britain denying her liability, it was agreed to refer the ques- 
tion to the decision of the Emperor of Russia, who decided 
in favor of the United States, that a just “indemnification ” 
for the slaves and property taken away should be made upon 
this award, or rather upon a convention of the two countries 
to carry it into effect; a dispute arose as to the measure of 
indemnification, or, in other words, whether it did not require 
interest to be paid on the value of the slaves, as well as that 
value itself. The government of the United States insisted 
that interest was a part of the indemnification, but this was 
controverted by the British government, and the question was 
only settled between them by compromise. Pending that con- 
troversy, the distinguished Attorney General, Mr. Wirt, was 
then called on by the then Secretary of State for his opinion 
on the question. Mr. Wirt, referring to decisions of Sir John 
Nichol and Sir William Scott, in the English courts of ad- 
mirality, as maintaining the same, gives it as his opinion 
that the interest, according to the usage of nations, is a neces- 
sary part of the just indemnification awarded by the Emperor 
of Russia. In respect to the question of interest, there is a 
strong analogy between that case and the one now under con- 
sideration. 7 

And this opinion of Mr. Wirt seems to be in accordance, also, 
with the general doctrine of “national law,” as understood 
and stated by Rutherford in his Institutes, (vol. 1, page 405.) 

The moral philosophy, however, of such writers, goes far 
beyond the bounds of any recognised legal obligation, and 
their speculations on ethics are but partially adopted into 
the Jaw of nations, or into any municipal code. The dispute 
between this government and that of Great Britain resulted 
in no decision of the question. They persisted in their differ- 
ent opinions, and the contested question of interest was only 
settled by compromise. 
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I confess that I know of no actual precedents between na- 
tion and nation that settle the question the one way or the 
other. But this I do know, that there is no class of questions 
which have been more frequently presented to the courts of 
England and the United States, than those which respect the 
allowance of interest, or some compensation in lieu of it; and 
none in respect to which, whether considered as questions of 
law or equity, there has been more controversy, or more var- 
ious or contradictory decisions. And it may be said, J think, 
without fear of contradiction, that there in scarcely any sub- 
ject of litigation in regard to which more is left to depend 
upon circumstances and the arbitrament of the judge. It 
would not be difficult, ] believe, te illustrate all this more 
fully, but I shall content myself, on this occasion, by referring 
to the celebrated letter of Mr. Jefferson to the British Minis- 
ter, Mr. Hammond, on the subject of interest claimed by Brit- 
ish creditors from their American debtors, after the close of 
the revolutionary war, A reference to and an extract form it 
will be found in the 2d volume of Dallas’s Reports, page 
104, &c. 

Considered, however, as a general question, depending on 
principles of law, I confess that I am now strongly inclined to 
concur in the opinion of Mr. Wirt, that indemnification, or 
satisfaction for property illegally taken or destroyed, includes 
not only its value, but inderest upon that value, as an equiv- 
alent for the loss of the use of that property; and I should 
probably advise you, in the particular cases now before you, 
to adopt that measure of compensation, if a different rule in 
respect to the allowance of interest in the same class of cases 
had not been so thoroughly and long established in your de- 
partment as to make it, in my judgment, binding upon you. 
The respect which is given to precedents, and their force and 
effect, are too familiar in our laws and courts of justice to 
require any discussion. I readily admit that this doctrine has 
its limits ; and that, like every doctrine of the law, however 
sound, it may be carried to unwarrantable extremities. 

But, on tke other hand, it is not to be denied that a long 
Series of uniform decisions on the same point becomes conclu- 
sive evidence of the law, and has, therefore, the effect and 
force of law. 


\| 


— 
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It is a wise doctrine, founded upon reason and experience. 
Its maxim is stare decisis. It was, as he himself expresses, 
the “ wish” and the “comfort” of that enlightened and cele- 
brated English judge, Lord Kenyon, to follow in the “ foot- 
steps” of his “ predecessors,” and to stand super antiquus vias. 
And these expressions are recited with approbation by our 
no less distinguished countryman, Chancellor Kent, in his 
commentaries, (vol. 1, p. 477.) 

It is true that this is a doctrine which belongs more partic- 
ularly to courts of law; but in its reasons and principles it 
has some application to all official public transactions, and 
tends to give stability, uniformity, and certainty to the ad- 
ministration of law by the executive department of govern- 
ment. And it is more especially applicable to the official 
functions and duties which former Secretaries of the Treasury 
have exercised, and which you are now called upon to per- 
form in relation to the subject in question, because they are 
in their nature judicial. 

What, then, has been the course of decision by your prede- 
cessors on this subject? And what is its proper and Jegiti- 
mate effect? 

Of the claims provided for by the treaty and by the acts of 
Congress before mentioned, it appears that,during the last 
twenty-five or twenty-six years, more than two hundred have 
been from time to time adjudicated by the Florida judges, 
and presented at the Treasury Department for revision and 


payment by the Secretary; that, in the great majority of 


cases, interest was allowed by those judges in their decrees 


and awards; and that, in every such instance during that 


whole period of time, the claim for interest has been decided 
against and rejected by every Secretary of the Treasury. 
These Secretaries were by law made special judges in this 
matter, with final jurisdiction. Their decisions must be pre- 
sumed to have been made with deliberation, and upon due 
consideration of the before mentioned acts of Congress and 
of the treaty, so far as it was, by reference, made part of 
them. 

The opinions of several Attorneys General who were offi- 
cially called on for their advice, have sanctioned those decis- 
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ions, without the dissent of any one of them, so far as] am 
informed. 

Some years ago, Mr. Attorney General Nelson, in an opin- 
ion given by him on this very subject, declared this question 
of interest not open for discussion. He considered it then as 
settled, by previous decisions and practice, that no interest 
was to be allowed. 

In that opinion I concur. It has ever since been followed; 
and, if any number of decisions by your predecessors, with 
any sanction of time and practice, can establish a ruling 
precedent, or settle a legal question of construction, such a 
precedent and construction must be considered as established 
and settled in this instance. And it seems to me, sir, that 
the rule of deciding, which has been so often repeated and so 
firmly established, ought to be regarded by you as a binding 
authority. 

It results from these views, that the interest which may 
have been awarded in the decisions of the Florida judges 
cannot be allowed by you, or paid by the Treasury Depart- 
ment, consistently with the long settled construction of the acts 
of Congress applicable to this subject ; and that it ought not 
therefore, to be so allowed or paid. 

The case of the administrator of Reddin Blunt, which you 
lately referred to me for my opinion, is so identical with the 
case above discussed that it need not be further adverted to 
than to say, that the views and opinions which I have ex- 
pressed are considered by me as equally applicable to both 
cases, 


If, owing either to the law or to the construction and admin- 
istration of the law, any injustice has been done to these claim- 
ants, Congress can give adequate redress; and it is much 
better it should be left to their high and unquestionable 
power, than that you should exercise any doubtful authority 
or discretion in granting that redress by a departure from the 
settled and unvarying course of your predecessors. 

If Congress shall be satisfied that any wrong has been done 
or any error committed, they will doubtless correct it in that 
liberal and indulgent spirit with which public treaties are 
and ought to be regarded. 
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I wish it to be understood that I give no opinion as to the 
constitutionality of the particular mode in which the special 
judges of the claims were appointed or designated, namely : 
by an act of Congress. 

No exception has been taken to it by the claimants, nor 
any question proposed to me involving its consideration. For 
that reason, and because that act has been so long recognised 
and acted under, I have forborne to consider or to express 
any opinion upon the point alluded to. 

It is a matter of regret to me that these remarks have been 
drawn out to such a length. You will be able, I hope, to find 
in them distinct and intelligible answers to all questions pro- 
pounded by the late Secretary, Mr. Walker, and by yourself. 


I have endeavored to consider this subject, and the able 
arguments of the counsel for the claimants, with all the care 
and impartiality of which Iam capable. J] am no controver- 
sialist in this matter. The questions which have been sub- 
mitted to me are mere questions of law, and my answers are 
but the strict result of that law as I understand it. 

In conclusion, I have only to add, that, feeling a just diffi- 
dence in myself, it is a gratification to me to know that the 
opinions I have here expressed are but advisory, and that in 
your better judgment a security will be found against apy 
errors J may have committed. 


I have the honor to be, very respectfully, sir, your obedient 
servant, 


J. J. CRITTENDEN. 


Hon. Wm. A. Granam, 
Acting Secretary of the Treasury. 


APPROPRIATION FOR THE POST OFFICE DEPARTMENT. 


The appropriation of thirty-five thousand dollars for defraying expenses on account 
of mail depredations and for special agents, contained in the act of Congress 
passed 3d March, 1851, is for the fiscal year commencing on the Ist of July» 
1851, and ending on the 30th June, 1852. 

And as that amount is all that was appropriated for mail depredations and special 
agents, the Postmaster General is not authorized to apply the whole of it to the 
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payment of special agents to the exclusion of such expenses as may be incidental 
to mail depredationes; but he should apportion and apply it to both objects, ac- 
cording to his judgment and discretion. 


AtTrorneEY GENERAL’s Office, 
April 18, 1851. 

Sir: I have had the honor to receive your letter of the 17th 
instant, submitting for my opinion several questions relating 
to the construction of an act of Congress passed the 3d day of 
March, 1851, entitled “An act making appropriations for the 
service of the Post Office Department during the fiscal year 
ending the 30th of June, 1852, and for other purposes.” 

That act contains the following appropriation: “For mail 
depredations and special agents, thirty-five thousand dollars,” 
Your first question is, What year is designated by the lan- 
guage “present year” in this law !—whether the present cal- 
endar year, the present fiscal year, or the next fiscal year? 
My opinion is, that the words mentioned must be understood 
as referring to and meaning the fiscal year for which Con- 
gress was by that act legislating and making appropriations, 
namely: the year commencing the Ist of July, 1851, and end- 
ing the 30th of June, 1852. 

Your second question is, Whether the words “this purpose” 
relate to the annual salary alone of special agents, or whether 
they limit the entire expenditure, under the general head of 
mail depredations and special agents, including the travelling 
and other incidental expenses of such agents, and expendi- 
tures made by postmasters, to thirty-five thousand dollars for 
the year? My reply to this question is, that, as the sum of 
thirty-five thousand dollars is appropriated, and is all that is 
appropriated, for mail depredations and special agents, you 
are not, as [ think, authorized to apply the whole amount to 
one of the specified objects in exclusion of the other—to the 
payment of salaries to those special agents to the exclusion 
of such expenses as may be otherwise incidental to “mail 
depredations.” 

The whole sum is appropriated for the whole service, in- 
cluding the travelling expenses of agents, and all other inci- 
dental expenditures ; and it is left to the Postmaster General 
to apportion and apply it to the several objects included 
within that service, according to his judgment and discretion. 
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The pressure of other business compels me to be very brief; 
but I hope that I have said enough to make my answers to 
your questions distinct and intelligible. 


I have the honor to be, very respectfully, sir, your obedient 
servant, 
J. J. CRITTENDEN. 
Hon. Nartnuan K. Hatt, 
Postmaster General, 


INTEREST ON ADVANCES FOR TRANSPORTING THE MAILS. 


The moneys advanced to the contractors for transporting the mails from New York 
to Chagres were so advanced as a favor and bounty to the enterprise, without 
provision for interest or repayment until the passage of the act of 3d March’ 
185). 

Under that act interest at the rate of six per cent. per annum is to be computed 
and charged, but only from the date of its passage. 

The titne when the service is to be understood as having commenced, under the 
contract with A. G. Sloo, is more a question of fact than of law, and ought to 
be determined by the parties. 


Orrice or THE ATToRNEY GENEBAL, 
Aprul 22, 1851. 

Sir: I have had the honor to receive your letter of the 19th 
instant, propounding certain questions arising out of the case 
of George Law and others, on which you are pleased to re- 
quest my opinion. The case and questions cannot, perhaps, 
be more briefly described than in the following extract from 
your letter, to wit: “Enclosed herewith you will find a copy 
of the contract of George Law and others, assignees of A. G. 
Sloo, for the transportation of the mail in steamships between 
New York and Chagres, and also a copy of a mortgage or 
deed of trust, executed by the said Law and others, to secure 
to the United States the advance of one year’s mail pay, to 
wit: The sum of two hundred and ninety thousand dollars, 
under the act approved 3d August, 1848. These contractors 
have been performing service in three ships since the Ist of 
December, 1848. In stating their account under the acts of 
Congress approved 28th September, 1850, and 3d March, 1851, 
to both of which your attention is invited, it becomes neces- 
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sary to settle two points, namely: Ist. From what date inte- 
rest is to be charged by the government on the advance above 
mentioned, and whether any interest which had accrued be- 
fore the date of the act last mentioned, is to be considered as 
released by the provisions of that act. 2d. From what date 
is the ten years of service to be understood as having com- 
menced. The contractors insist that it must be only from the 
first of October, 1849, when they commenced the performance 
of full service, while it is suggested that it may be from the 
first of December, 1848, when they commenced the perform- 
ance of partial service under their contract. Jnasmuch as con- 
siderable amounts depend on the decision of these questions, 
Ihave to ask the favor of your opinion upon them at your 
early convenience.” 

I have examined the several acts of Congress referred to 
by you, being all, I believe, that have any bearing on the sub- 
ject. From all these it appears that the advance of money 
alluded to in your first question was made by the government 
to encourage and promote an enterprise in which private in- 
terests were combined with objects of public policy. It was 
a favor and bounty upon the enterprise. No time was spe- 
cified for the repayment of the money by the act of Congress 
which authorized and directed its advance, and the law was 
silent as to any charge or interest on the amount advanced. 
So the matter remained till the act of the 3d of March, 1851, 
by which it was provided that the Secretary of the Navy 
should require said money to be refunded by deductions of ten 
per cent. annually from the compensation to which the con- 
tractors would be entitled for the transportation of the mail; 
and that interest, at the rate of six per cent. per annum, 
should be paid: on the balance (balance of the money ad- 
vanced) still due “from and after the passage of this act.” 

This, as it appears to me, makes a plain case, and enables 
me, without a doubt, to answer your first question by stating 
that interest is chargeable only from the 3d day of March; 
1851—the date of the passage of the act last mentioned. I 
can discover nothing in the contract or mortgage that can af- 
fect the result at which I have arrived by construction of the 
acts of Congress above referred to. 
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Your second question admits of more doubt. “From what 
date the ten years of service is to be understood as having 
commenced,” is more a question of fact than of law, and very 
proper to be adjusted between the department and the con- 
tractors, who ought best to know the facts and the meaning 
of their own contract, out of which the question arises. J am 
not prepared at present to give any further advice on the sub- 
ject, and am led to believe that it has hecome unimportant by 
having heard that the difficulty growing out of this question 
-has been settled in your department. 

If, however, this information which I have received be in- 
correct, and you shall fail to adjust the difficulty, it will give 
me pleasure to render any assistance that my opinions can 
afford, by answering any further questions which you may 
think proper to propose to me. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

J. J. CRITTENDEN, 

Hon. W. A. Granam, 

Secretary of the Navy. 





THE FRANKING PRIVILEGE OF SENATORS AND REPRESENTA- 
TIVES. 


The franking privilege of Senators and Representatives in Congress commences 
with the term for which they are respectively elected, or from the period of their 
election, in cases where that occurs after the commencement of a term. 

The privilege is given to them as members of Congress during their terms of ser- 
vice, without any reference to the time when they take their seats or the oath of 
office. 

So far as relates to this purpose, they are members of Congress by their election 
and acceptance. 


Orrice or THE ATTORNEY GENERAL, 
April 23, 1851. 


Sir: I have received your letter of the 21st instant, and, in 
reply to the question you have been pleased to submit to me, 
J have the honor to state that, after examining the various 
acts of Congress to which you refer, and which, I believe, are 
all that relate to the subject, my mind has been brought to 
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the conclusion that the franking privilege of members of 
Congress (Senators and Representatives) commences with 
the term for which they were respectively elected, or from 
the period of their election, where that occurred after the 
commencement of the term for which they were elected. So 
far as relates to this purpose, they are members of Congress 
by their election and acceptance before taking their seats or 
oaths of office, and the privilege is given to them as mem- 
bers, during their term of service, &c., without any reference 
to the time when they take their seats or the oath of office. 

To illustrate this, take the case of the Hon. Hamilton Fish, 
lately elected a Senator from the State of New York. If he 
had been elected before the 4th of last March, when the term 
of his predecessor expired, he was entitled to the franking 
privilege from that day; and if elected after that day, then 
from the period of his election and acceptance. And the lat- 
ter is to be presumed unless there be known circumstances 
to repel the presumption. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

J. J. CRITTENDEN, 
Hon. Narnan K. Hatt, 


Postmaster General. 


THE GOVERNOR AND LEGISLATIVE ASSEMBLY OF OREGON. 


By the act of 14th August, 1848, establishing a territorial government in Oregon, 
the legislative power and authority were vested in a legislative assembly, consisting 
of a council and house of representatives; and the concurrence in, and approval 
of, the acts of that body by the governor was not made necessary. 

That act conferred authority upon the legislative assembly to locate the seat of 
government for the Territory. 

By the act of 11th June, 1850, making appropriations for public buildings in that Ter- 
ritory, the governor was invested with a concurrent and equal authority with the 
legislative assembly in the application of the money. 

Any law enacted by the legislative assembly of Oregon, which embraces more than 
one subject, is in violation of the act of Congress establishing that Territory, and is 
utterly null and void. 

OrricE of THE ATTORNEY GENERAL, 
April 23, 1851. 


Sin: The papers lately received from the Hon. John P. 
Gaines, which I communicated to you, and which you were 
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pleased to refer to me for my opinion thereon, have been care- 
fully examined and considered. 

They consist, lst, of what purports to be an act of the leg- 
islative assembly of the Territory of Oregon; 2d, a message 
from Governor Gaines to that assembly, bearing date 3d of 
February, 1851, expressing, for reasons given, his dissent to 
that act, and his refusal to participate in its execution; and, 
3d, an opinion of the United States attorney for that Ter- 
ritory, given on the application of the Governor, against the 
validity of the said act. 

The only acts of Congress which I have found relating to 
the subject are “An act to establish the territorial govern- 
ment of Oregon,” passed 14th August, 1848, and “ An act to 
make further appropriations for public buildings in the Ter- 
ritories of Minnesota and Oregon,” passed June 11, 1850. 

By the first of these acts the legislative power and author- 
ity are vested in the legislative assembly of the Territory, con- 
sisting of a council and house of representatives; and the 
concurrence or approval of the Governor is not requisite to 
the validity of their acts of legislation. The power “to locate 
and establich the seat of government for said Territory at 
such place as they may deem eligible,” is expressly given to 
that assembly by the 15th section of that act. 

It may be a question how far this general and exclusive 
power of legislation has been qualified by the act of Congress 
above mentioned of the 11th of June, 1850, in the instances 
therein embraced. That act, in its 1st section, provides “ that 
the sum of twenty thousand dollars each be and the same is 
hereby appropriated, out of any money in the treasury not 
otherwise appropriated, to be applied by the governors and 
legislative assemblies of the Territories of Minnesota and 
Oregon, at such place as they may select in said Territories, 
for the erection of penitentaries ;” and in its 3d section it fur- 
ther provides “that the sum of twenty thousand dollars, &c., 
be and the same is hereby appropriated, &c., to be applied by 
the governor and legislative assembly of the Territory of Ore- 
gon to the erection of suitable public buildings at the seat of 
government of said Territory.” 

This last section does not, in my opinion, conflict or inter- 
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fere with the previous exclusive power of the assembly to 
“locate” their seat of government as they thought proper. It 
gives the governor no control or voice on that question; but, 
the seat of government once fixed by the assembly, it does 
give him a concurrence and equal authority with them in the 
application of the money to the purpose designated. This 
concurrence was required propably as an additional security 
for the proper expenditure and use of the money granted. 
And to this extent, and in reference to the use of this money, 
the legislative power of the assembly is qualified, and they 
cannot dispose of it without the concurrence of the governor. 

In regurd to the Ist section of the act and the appropriation 
of the twenty thousand dollars for the erection of a penitentiary 
in Oregon, the act is too explicit to leave any room for con- 
struction. That money, in the words of the law, is “to be 
applied” by the governor and legislative assembly of Oregon, 
at such place as they may select, for the erection of a peni- 
tentiary. By the force of this language the governor must 
have a concurrent and equal power with the assembly not 
only in the application of the money to the erection of the 
necessary buildings, but in the selection of the place where 
they are to be erected. 

On the other topics presented in the message of Governor 
Gaines, and in the written opinion of the United States attor- 
ney, it is unnecessary, perhaps, for me to say more than that 
J entirely concur in the views expressed by those gentlemen. 
The act of Congress which established the territorial govern- 
ment of Oregon, and from which its legislative assembly de- 
rives its existence and its power, expressly and imperatively 
declares that “to avoid improper influences, which may result 
from intermixing in one and the same act such things as 
have no proper relation to each other, every Jaw shall em- 
brace but one object, and that shal! be expressed in the title.” 

That the act of the legislative assembly in question does 
“embrace more than one object,” and that it is, therefore, in 
Violation of the act of Congress, is a proposition that cannot 
be made plainer by argument. The same act of Congress 
declares what shall be the consequences of such a violation 
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of its provisions, namely, that the territorial act “shal! be 
utterly null and void.” 

My opinion, therefore, of the act in question is, that it is 
null and void in all its parts, and consequently can give no 
legal validity to any thing done under color of its authority. 
This statement, with the message of the governor, the act of 
the legislative assembly, and the opinion of the attorney of 
the United States for the Territory, will present the subject 
fully, and enable you to give whatever direction may be 
deemed proper. 

J shall be gratified if the remarks I have made shall in 
any degree facilitate your examination and decision of the 
subject. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

J. J. CRITTENDEN. 


To the Presipent. 





COMPENSATION OF CERTAIN PAYMASTERS. 


The additional compensation of paymasters employed in the payment of volunteers 
during the late war with Mexico, authorized by the act of 12th August, 1848, 
may be continued up to the time of the payment of the volunteers who returned 
home unpaid at the end of the war. 


Orrice oF THE ATTORNEY GENERAL, 
April 22, 185). 

Siz: I have considered the question presented in your letter 
of the 20th of February last, as to the time up to which the 
additional compensation allowed to paymasters employed in 
the payment of volunteers during the late war with Mexico 
should be computed, under the act of 12th August, 1848, and 
now have the honor to submit the conclusions at which I 
have arrived on the subject. 


By the Ist section of the act referred to it is enacted, “ That 
the Paymaster General be, and he is hereby, authorized to 
allow any of the paymasters of the army who shall have 
been employed in the payment of volunteers during the late 
war with Mexico, such a commission, not exceeding one-half 
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of one per centum, on all sums disbursed by them as aforesaid, 
as he should deem a reasonable compensation for the risk 
and labor attending such service; provided, that the said 
commission to any one paymaster sliall not exceed one thou- 
sand dollars per annum from the commencement to the close 
of the war.” 

Some of the volunteer corps who served until the end of 
the war were, it seems, not paid until after their return to the 
United States, and the question is whether the paymasters 
employed in their payment are entitled to the compensation 
provided in the act above mentioned up to the time such 
payments were made. 

Upon a reasonable and liberal interpretation of the act, I 
am of opinion they are entitled to such compensation. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

J. J. CRITTENDEN. 

Hon. Cuarutes M. Conran, 


Secretary of War. 





CLAIMS FOR SERVICES RENDERED THE CHEROKEES. 


The claims of Thompson & Harris, for professional services rendered by them for 
the Cherokee Indians, cannot be lawfully allowed and paid out of the appropria- 
tions made by Congress to carry into effect the treaties of 1835 and 1846. 

The terms of the act of 1850 require payment to be made to the Indians, and those 
of the act of 1851 require it to be made in conformity with the treaty of 1846. 
Both of the treaties in effect require the moneys stipulated to be paid, to be divided 

among them equally, and paid to them individually. 

The question, however, is res judicata. 


ATTORNEY GENERAL’s Orrice, 
April 26, 1851, 


Sin: By your letter of the 25th instant, you are pleased to 
inquire of me whether it is proper and lawful for your depart- 
ment, under the treaties with the Cherokee Indians of the 
29th of December, 1835, and of the 6th August, 1816, and 
under the acts of Congress of the 30th of September, 1850, 
and of the 27th of February, 1851, making appropriations of 
money to be paid to said Indians in virtue of said treaties, to 
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retain and pay out of those appropriations made for the 
Cherokees east the claim of Messrs. Waddy Thompson and 
Arnold Harris, for commission or fees as their counsel. 

The two appropriations of $189,422 76 and $532,896 90, 
made by the act of the 30th of September, 1850, are so re- 
stricted by its peremptory terms that they can be paid to the 
Indians only, and to none other out of these appropriations ; 
therefore, you are not authorized to make any payment ex- 
cept to the Indians themselves. But the act of the 27th of 
February, 1851, does not contain the same restriction. It 
appropriates $724,603 37 for the Cherokee nation, or Chero- 
kees east, and directs only that it “shall be paid in strict con- 
formity with the treaty with said Indians of the 6th of August, 
1846.” 

The treaties of the 6th of August, 1846, and of the 29th of 
December, 1835, are substantially the same, so far as relates 
to the distribution and payment of the money due to the In- 
dians by the United States, and prescribe, in effect, that it 
shall be divided among them equally, and paid to them indi- 
vidually. There is no material difference between the two 
treaties in this respect. And it follows, therefore, that the 
question you propound to me is altogether analagous to, if 
not identical with, that on which one of my predecessors in 
office gave an official opinion. I refer you to that opinion. 1 
have not sufliciently considered the subject to say what my 
opinion would be if the question were res integra, and now 
first submitted for the decision of this office. But as it is a 
decision applicable to particular circumstances, and to a very 
limited class of cases, involving no principle or any great pub- 
lic interest, 1 do not think proper to re-agitate or disturb what 
my predecessors have settled. 

I have the honor to be, sir, very respectfully, your obedent 
servant, 

J. J. CRITTENDEN. 

Hon. A. H. H. Sruaar, 

Secretary of the Interior. 
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CLAIM OF COM. BARRON FOR ADDITIONAL COMPENSATION. 


The claim of Commodore Barron for additional, compensation, on pretence that he 
was the legal successor of Commodore Murray, and ought to have received the 
additional compensation, as senior captain, which was paid to Commodore Rodg- 
ers, from 1821 to 1838, is inadmissible. 


The allegation that Commodore Rodgers was dismissed in 1801, and never lawfully 
restored, is not sustained by the evidence adduced to support it. The letter of 
the Secretary of the Navy did not amonnt to more than a notification that his 
dismission would probably follow ; and that it was so construed at the time is 
evident from the order requiring him to take command of the “ John Adams” in 
1802, 


It is now too late to diepute the legality of the title of Commodore Rodgers to the 
rank and station accorded to him in the navy. 

After such a lapse of time, no such question ought to be allowed or heard, on such 
a subject, and for such a purpose. 


Orrice or THE ATTORNEY GENERAL, 
April 29, 1851. 

Str: Having been several times requested by parties con- 
cerned to act upon the case of Commodore James Barron, 
which they informed me had been referred to my predecessor 
in office, upon a search which I caused to be made for them, 
the papers which I herewith send to you were found, consisting 
of a statement of the case and argument in support of it, with 
a letter addressed by the counsel of Commodore Barron to the 
President, appealing from the decision of the Secretary of the 
Navy, which was adverse to the claim they advocated. No 
reference to the Attorney General is endorsed on these papers, 
nor is any question stated for his opinion; but, inferring from 
circumstances that they had been so referred by the late 
President, I have thought it best, waiving all formality or fur- 
ther delay, to present to you my views of the case. 


John Rodgers was commissioned a captain in the navy on 
the 5th of March, 1799, and James Barron was also commis- 
sioned a captain on the 22d of May, 1799. Rodgers was the 
senior officer of the two; and, upon the death of Commodore 
Murray, in the year 1821, he became the senior captain of 
the navy, and received all the additional rations, emoluments, 
and pay, to which that rank entitled him, until his death, in 
1838, when he was succeeded by Commodore James Barron 

Von. v—24 
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who, from that time, received and enjoyed all the compensa- 
tions of the same rank. 

About the year 1849, Commodore Barron discovered, as he 
supposed, that Rodgers had been dismissed from the navy in 
the year 1801, under the provisions of the act of the 3d of 
March of that year, entitled “An act providing for a naval 
peace establishment,” &c., (1 Stat. at Large, 110;) and, con- 
sequently, that he (Barron) was the legal successor of Com- 
modore Murray, and ought to have received, instead of Rodg- 
ers, the additional compensation, as senior captain, which 
had been improperly allowed and paid to Rodgers, from 1821 
to his death, in 1838; and, for that additional compensation, 
Commodore Barron has preferred his claim against the 
treasury. 

This claim of Commodore Barron has been rejected by the 
Navy Department, and, as I think, very properly rejected. 
He, or his counsel for him, rests it exclusively upon the alle- 
gation that Commodore Rodgers was dismissed from the ser- 
vice in 180]; and that, though he was actually continued in 
the service, he was never afterwards legally or constitution- 
ally nominated to the Senate, or by them confirmed. 

To prove the fact of his dismission, the only evidence 
adduced which is worth considering is a letter from the Sec- 
retary of the Navy to Rodgers, dated 22d October, 1801, 
which will be found among the papers returned to you with 
this, and I shall not, therefore, transcribe it here. It does not 
absolutely or necessarily amount to a dismission, and may be, 
without any violence to its language, construed as a notifica- 
tion that his dismission would probably follow. And that 
this was the construction put upon it at the time by the Sec- 
retary and the President is evident from the fact that, the 
intention of dismissing him being abandoned, they did not 
consider any reappointment of him necessary. It was not 
necessary, because he had never been dismissed. And if this 
was not their own construction of their own act and letter, 
it is indeed inconceivable that the President and Secretary 
should have been so ignorant or so negligent as to have 
omitted so important and plain a duty as that of his reap- 
pointment. That he was continued in the service by the ex- 
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press order of the Secretary, to take command of the frigate 
John Adams, in the year 1802, and this with the necessarily 
implied authority of President Jefferson, without any renomi- 
nation or reappointment, is evidence enough that he had not 
been dismissed. Such was their construction of the under- 
standing of the Secretary’s letter of 1801, the cotemporaneous 
construction of the letter, and the transaction recognised 
and acted upon during the long and illustrious life of Com- 
modore Rodgers, and without dissent or question, for about 
half acentury. It is too late now to dispute the legality of 
his title to the rank and station which he bore in the navy. 

Without further enlarging on the subject, my opinion is 
that the claim of Commodore Barron cannot be sustained 
either in fact or in law, because— 

First. He was mistaken in supposing that Commodore 
Rodgers was dismissed in 1801, and afterwards illegally con- 
tinued in the service; and 

Second. After such a lapse of time, no such question ought 
to be allowed or heard on such a subject, and for such a pur- 
pose. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 


J. J. CRITTENDEN. 


To the Presipent. 





LOCATION OF THE CONCESSIONS MADE TO ESTHER AND 
OTHERS. 


The decisions of the Commissioner of the General Land Office respecting the loca- 
tion of certain Spanish concessions to Esther, Brazeau, Labaume, and Choteau, 
respectively, are correct, and patents should be issued in conformity therewith. 

The appeals from the decisions of the Commissioner are not well taken. 


Orrice or THE ATrorNEY GENERAL, 
May 6, 1851. 


. Sir: The questions of law arising upon the appeal taken 
from the decision of the Commissioner of the General Land 
Office, as to the location proper to be made of the Spanish 
concessions to Esther, Brazeau, Labaume, and Choteau, as 
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heard and reported by the board of commissioners for the 
district of Missouri, and confirmed by the Congress of the 
United States, which appeals, with the papers relating to 
them, have been referred to the Attorney General from the 
Department of the Interior, have been duly considered, to- 
gether with the arguments of the learned counsellors on file ; 
and I am of opinion that the decisions of the Commissioner 
of the General Land Office, in locating the claims of Esther, 
Brazeau, Labaume, and Choteau, respectively, as represented 
by the surveys thereof on the plat marked L, referred to in 
his decisions, are correct. I am not able to discover that, in 
so deciding, he has violated any principle of law, or decided 
any question of law erroneously ; and, in my opinion, he ought 
to proceed to cause patents to be issued according to his de- 
cisions, appealed from, I think, without just cause. 

J have the honor to be, very respectfully, sir, your obedient 
servant, 





J. J. CRITTENDEN. 
Hon. A. H. H. Sruart, 
Secretary of the Interior. 


ATPLICATION FOR THE PARDON OF SEE-SEE-SAH-MA. 


As there is reason to doubt the guilt of the Indian See-see-sah-ma, who is under 
sentence of death for murder, his case presents a very proper occasion for the ex- 
ercise of executive clemency, either by general pardon or by a commutation of 
the punishment to which he has been sentenced. 

The general power to pardon, eonferred upon the President, includes the power to 
pardon conditionally, or to commute to a milder punishment that which has beet 
adjudged against the offender. 

Where the condition is such that the government has no power to carry into effect, 
the pardon will be in effect unconditional. 

Commutation of a sentence of death to confinement in a penitentiary, within the 
district in which the conviction was had, the use of which shall have been 
granted to the United States by the legislature of the State, may be carried 
into ellect. 


Atrorney GENERAL’s OFFICE, 
May 10, 1851. 
Sir: J have examined, as well as the short time allowed 
me would permit, the papers you placed in my hands in re- 
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lation to the case of See-see-sah-ma, an Indian sentenced to 
be hung for murder in the district court of the United States 
for Missouri. 

From the statement of the evidence in the case, found 
among the papers, it appears to me that the testimony can 
hardly be said to have warranted the verdict of conviction. 
It seems to me that there is reasonable ground to doubt the 
guit of the condemned party. Without attempting to re- 
Judge the case, Iam decidedly of opinion that it presents a 
very proper occasion for the exercise of executive clemency, 
either by genera] pardon ov by a cominutation of the punish- 
ment to which he has been sentenced. 

The general power of pardoning, conferred by the consti- 
tution upon the President, includes the power of pardoning 
conditionally, or of commuting to a milder punishment that 
which has been adjudged against the offender. The commu- 
tation of the punishment is but a conditional pardon; and 
that the President may grant such a conditional pardon has 
been always recognised and decided.—(United States vs. Wil- 
son, 7 Pet. 158.) Where the condition is such that the gov- 
ernment has no power to carry it into effect, the pardon will 
operate as a general and unconditional pardon; and it is 
therefore necessary to consider the means of carrying into 
effect the prescribed condition or commutation. There can 
be no doubt, I think, as to the power of carrying into effect 
a pardon commuting the sentence of death into confinement 
or imprisonment in any State prison or penitentiary within 
the district where the conviction took place, “the use of 
which may have been allowed or granted by the legislature 
of the State,” &¢c.—(Sce the act of 1825, authorizing such con- 
finement, sec. 15; 4 Statutes at. Large, 118 and 739, and the 
Revised Statutes of Missouri, p. 442.) 

I have the honor to be, very respectfully, sir, your obedient 
Servant, 


J. J. CRITTENDEN. 
To the Presipent. 
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IMPRISONMENT OF THE INDIAN SEE-SEE-SAH- MA. 


The sentence of the Indian See-see-sah-ma having been commuted to imprison- 
ment for life in the penitentiary, he stands in precisely the same legal condition 
as if he had been sentenced by the court to imprisonment for life in the peniten- 
tiary of the State of Missouri. 

Under the commutation, the marshal having the convict in custody is required to 
deliver him to the warden of the penitentiary, together with the pardon of the 
President, which is the authority for his confinement. 

It will be the duty of the warden to receive and deal with him as with convicts 
sentenced by the courts of the State; and the expenses are to be paid by the 
United States. 


OrricE or THE ATTORNEY GENERAL, 
May 28, 185}. 

Siz: ] have examined the letter which you were pleased 
to refer to me from the marshal of Missouri, relative to the 
case of the Indian See-see-sah-ma, who was sentenced to 
death, and whose punishment was by your pardon commuted 
“to imprisonment for life in the penitentiary of the State.” 

In my opinion this Indian, under the operation of the con- 
ditional pardon which has been granted to him, stands in 
precisely the same legal condition as if he had been sen- 
tenced by the court “to imprisonment for life in the peniten- 
tiary” of the State of Missouri. This is my construction of 
the acts of Congress, (4 Stat. at Large, 118 and 739,) and the 
Jaw of Missouri, allowing to the United States the use of her 
penitentiary. (Revised Statutes of Missouri, p. 442.) The 
course to be pursued by the marshal seems to me very plain. 
He has only to follow and carry into effect the condition of 
the pardon by delivering the Indian to the warden of the 
penitentiary, together with the pardon of the President, as the 
authority for his confinement. It will be the duty of the 
warden to receive and deal with him as with “convicts sen- 
tenced by the courts of the State.” The expenses attendant 
upon such imprisonment, &c., are to be paid by the United 
States, accorcing to the express provisions of the 15th section 
of the act of Congress first above referred to. If those ex- 
penses are indefinite, it might be a matter of sound discretion 
and economy for the marshal to make some arrangement 
with the warden for the payment or liquidation of a reason- 
able sum in lieu of those expenses. 
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The marshal inquired if it may not be his duty to trans- 
port the prisoner to Washington for confinement. I think 
not. Ifnot absolutely required by law, it will be more clearly 
conformable to it, und most proper that he (the prisoner) 
should be confined in the penitentiary “within the district 
where the court before which he was convicted is holden.” 

My advice is that the Secretary of the Interior should send 
to the marshal of Missouri instructions conformable to the 
above opinion. 

I have the honor to be, very respectfully, sir, your obedient 
Servant, 

J. J. CRITTENDEN. 


To the Presipenr. 





POSTAGE CHARGEABLE ON NEWSPAPERS AND PERIODICALS. 


By the act to reduce and modify the rates of postage in the United States, and for 
other purposes, approved March 3, 1851, weekly newspapers only can circulate 
in the mail free of postage in the counties respectively where the same are pub- 
lished. 

The postage chargeable on weekly newspapers, circulated without the counties 
respectively in which they are published, should be computed from the place of 
their publication. 

The word “ periodicals,” as used in a certain provision of the act, is pot to be un- 
derstood and construed to comprehend newspapers. 


AtTrTorneY GENERAL’s Office, 
June 11, 1851. 

Siz: I have had the honor to receive your letter of the 5th 
of May last, submitting for my opinion certain questions in- 
volving the construction of the act of the 3d of March, 185], 
entitled “An act to reduce and modify the rates of postage 
in the United States, and for other purposes.” 

The first question is, “Can any other than a weekly news- 
paper circulate in the mail free of postage within the county 
where published 1” 

By the terms of the 2d section of the act, this exemption 
from postage is confined to newspapers that are “published 
weekly only, &c.,” and I therefore answer your first question 
in the negative. 
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The same 2d section of the act, after exempting from post- 
age the circulation of weekly newspapers within the county 
of their publication, provides “that the postage on the regu- 
lar numbers of a newspaper published weekly, for any dis- 
tance not exceeding fifty miles out of the county where pub- 
lished, shall be five cents per quarter; for any distance ex- 
ceeding fifty miles and not exceeding three hundred miles, ten 
cents per quarter,” &c. To these provisions of the act, your 
second question relates, and is in the following words: “ Are 
the several distances here indicated to be computed from the 
place of publication, or from the boundary line of the county?” 

They must be computed, I think, from the place of publi- 
cation. Such, in my opinion, is the true intent and proper 
construction of the statute. 

You then proceed to recite the following continuation of 
the same 2d section of the act, to wit: “And there shall be 
charged upon every other newspaper, and each circular not 
sealed, handbill, engraving, pamphlet, periodical, magazine, 
book, and every other description of printed matter, which 
shall be unconnected with any manuscript or written matter 
which it may be lawful to transmit through the mail, of no 
greater weight than one ounce, for any distance not exceed- 
ing five hundred miles, one cent; and for each additional 
ounce, or portion of an ounce, one cent; for any distance 
exceeding five hundred miles, and not exceeding one thou- 
sand five hundred miles, double those rates; for any dis- 
tance exceeding one thousand five hundred miles,” &c. &c. 

“Subscribers to all periodicals shall be required to pay one- 
quarter postage in advance; and in all such cases the postage 
shall be one-half the foregoing rates.” 

In reference to this last provision, your 3d queston is pro- 
pounded as follows, namely: “In this provision are news- 
papers included as subject to “ half the foregoing rates” under 
the general designation of periodicals? 

It is quite plain, J think, from the whole purpose and Jan- 
guage of the aforesaid 2d section, that it was intended to dis- 
tinguish between “newspapers” and “ periodicals;” hence, 
after making separate and special regulations for certain 
“newspapers,” the section proceeds as above stated; “and 
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there shall be charged upon every other newspaper, and each 
circular, pertodical,” &c.—showing thereby that these words, 
“newspapers” and “ periodicals,” were used in different senses 
as terms of distinction. 

It seems to me, therefore, that the word “periodicals,” as 
used in the particular provision referred to in your question, 
ought not, and cannot, consistently with the act of Congress, 
be understood or construed to comprehend newspapers. 

My answer to your 8d and last question is, therefore, in the 
negative. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

J. J. CRITTENDEN. 

Hon. Natuay K. Hatt, 

Postmaster General. 


TRANSPORTATION OF MAILS BY STEAMBOATS AND RATLROADS. 


As the Postmaster General is authorized by the 14th section of the act of 3d March, 
1845, to contract, without advertising, for carrying mails by steanboats and raile 
roads, he may disregard the bid for the route between Wasington and Aquia 
Creek, made under an advertisement, and contract, without advertising, with 
the Fredericksburg and Potomac Railroad Company, to carry the mail by steam- 
boat and railroad from Washingtion to Richmond. 

The law vests the Postmaster General with a discretionary power in such special 
cases. 


Orrice or THE ATTorNgY GENERAL, 
June 12, 1851. 

Siz: I have had the honor to receive your letter of the 6th 
ultimo, and of the following tenor, namely: “ Among the routes 
embraced in our advertisement for proposals for mail service, 
of the 15th day of January, 1851, were routes No. 2,401, from 
Washington to Aquia Creek, and No. 2,431, from Richmond 
to Aquia Creek—the first usually by steamboat, and the other 
by railroad conveyance. It was stated in the advertisement 
that proposals for No. 2,401 and No. 2,431 as one route would 
be considered. On opening the bids on the first day of April, 
it was found that J. E. Reeside was the only bidder proposing 
to take the route No. 2,401 from Washington to Aquia Creek, 
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for the sum of $11,425 per annum for steamboat service. By 
an act of Congress approved 20th February, 1845, and the 
14th section of an act approved on the 3d of March, 1845, the 
Postmaster General is authorized to contract for carrying 
mails by steamboats and railroads without advertising. The 
Richmond, Fredericksburg, and Potomac Railroad Company, 
which are now conveying the mail from Washington to Rich- 
mond, acting under the impression that they could, at any 
time before the first of July next, renew the contract with 
the department for transporting the mail, did not deem it 
necessary to offer a bid at the public letting on the first of 
April ljast. This, 1 am informed, they are now ready to do, 
for the whole service on the two routes Nos. 2,401 and 2,431, 
from Washington through to Richmond, at the present con- 
tract price. 

“It is represented that the only wharf and steamboat land- 
ing at Aquia Creek is owned and occupied by the Richmond, 
Fredericksburg, and Potomac Railroad Company, and it is 
understood that they will not allow it to be approached or oc- 
cupied by any other than their own steamboats, thus enabling 
them to come into competition with them for passengers. 
The time allowed for transporting mails between Washington 
and Richmond is limited, so that any delay at Aquia Creek 
would inevitably break the necessary connexion of the mails 
at that point and at Washington, to the great injury of the 
public service. [I desire, therefore, to obtain your opinion 
whether I am bound by law to accept Mr. Reeside’s bid of 
$11,425, he being the only ‘bidder for route No. 2,401, and of- 
fering by his bid to perform the service for nine dollars per 
year less than the price paid now for the same service; or 
am I at liberty, under the peculiar state of the case, to reject 
it, declining to contract under the advertisement made ; and 
then, without advertising, enter into a contract with the Rich- 
mond, Fredericksburg, and Potomac Railroad Company, un- 
der the provisions of the law above referred to, for the routes 
No. 2,401 and 2,431, combined, from Washington to Richmond; 
or, if not, whether I am at liberty to reject the bid of Mr. Ree- 
side, and re-advertise tor proposals for the whole service from 
Washington to Richmond. The bid has not been accepted 
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nor decided upon, and will not be accepted nor rejected un- 
til your opinion is received.” 

Such is the statement of the case and of the questions on 
which my opinion is required. To that statement I will add 
only that your advertisement for proposals (a copy of which 
has been submitted to my inspection) was general “ for carry- 
ing the mails,” &c., in the States mentioned, without specify- 
ing any mode of transportation, and that it was under this 
advertisement Mr. Reeside made his bid “for steamboat 
service.” 

I have carefully examined the case and all the laws, I be- 
lieve, which bear upon it. The pressure of business allows 
me no time for argument, and | must be content to give you 
my opinion by responding simply to your questions. 1| think, 
sir, that, under the circumstances of the case stated, it will be 
lawful for you to contract with the Richmond, Fredericksburg, 
and Potomac Railroad Company for carrying the mail from 
Washington to Richmond—that is, on routes No. 2401 and 
No. 2431 cgmbined—by steamboat and railroad, without ad- 
Vertising ; and that, to do this, you may lawfully disregard 
or reject the bid of Mr. Reeside, if you should deem it most 
beneficial to the public service to contract with said Railroad 
Company—the law, in my judgment, leaving it discretionary 
With you in such special cases. 

This brief answer will be found, I believe, to comprehend 
all your inquiries, and will, I hope, be satisfactory. 


] have the honor to be, very respectfully, sir, your obedient 
Servant, 


J. J. CRITTENDEN 
Hon. N. K. Hatt, 


Postmaster General. 





POSTAGE CHARGEABLE ON “LITTELL’S LIVING AGE.” 


Whether the publication entitled “ Littell’s Living Age” ought to be rated as a news- 
paper, depends upon facts not within the official knowledge of the Attorney Gen- 
eral, and upon which he cannot properly express an opinion. 

Its size, contents, times of publication, and other characteristics, are material to a 
correct solution of the question. 
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The laws prescribing the duties of the Attorney General limit his official opinions 
to questions of law. 


Orrice or THE ATTORNEY GENERAL, 
June 13, 1851. 

Sir: I have received your letter of the 2d ultimo, in which 
you say: “I have the honor to submit herewith copies of a 
weekly publication, entitled Littell’s Living Age, together with 
letters from Mr. Littell, the publisher, Mr. Gales, of the In- 
telligencer, the honorable Mr. Winthrop, and others, and to 
request that you will be pleased to favor me with your opin- 
ion on the question whether or not this publication should be 
subject to postage otherwise than as a newspaper.” Such 
is the case and question which you have presented for my 
opinion. 

The post. office laws do by name distinguish between news- 
papers and periodicals, and subject them to different rates 
of postage when transported by mail, and your question, 
in substance and effect, is whether Littell’s Living Age is a 
newspaper or periodical. By the 16th section of the act of 
3d March, 1845, Congress has given a definition of a news- 
paper as follows: “That the term newspaper hereinbefore 
used shall be, and the same is hereby defined to be, any 
printed publication issued in numbers, consisting of not more 
than two sheets, and published at short stated intervals of 
not more than one month, conveying intelligence of passing 
events.” No definition has been given to the term periodical. 
It is a word in common and familiar use, and the legislature 
must be understood as having used it in its common sense 
and acceptance, and have left it to others to ascertain its 
signification, and apply it to particular cases as they may 
actually arise. Whether Littell’s Living Age is a newspaper 
or a periodical is not a question of law. It is a question of 
language—a question of the meaning of words according to 
their common usage. It may be a question for grammarians 
and Jexicographers, or those whose art and employment have 
made them more familiar with and observant of the use and 
application of the term in question and the publication in 
question. These, it seems to me, would be the best witnesses 
or judges of such questions. Mr. Gales’s opinion, on such & 
matter, would be entitled to much more weight than mine. 
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Whether Littell’s Living Age is a newspaper, or is distin- 
guished from it as a periodical, is essentially a question of 
fact. Its size, its times of publication, and its contents, are 
all matters of fact as distinguished from matters of law. If 
it were identical with a newspaper in all other respects, it 
might lose that character altogether by its contents. The 
question of its identity as a newspaper might depend entirely 
on its contents; and that would certainly be a fact, and a 
fact that could be known only to its readers. [I will pursue 
the subject no further. It seems to me quite plain that the 
question you propose involves matters of fact, and not mat- 
ters of law; and I must, therefore, most respectfully decline 
to answer it for two reasons: Ist. I have no opinion about 
it; and, 2d, my official duties limit me to the giving of opin- 
ions on questions or matters of law only. 

] have the honor to be, very respectfully, sir, your obedient 
servant, 


J. J. CRITTENDEN. 
Hon. Narsan K. Hatt, 


Posimaster General, 


EXAMINATION OF THE LOCAL LAND OFFICES. 


As the 25th section of the act of the 26th of August, 1842, has been construed to 
repeal the enactments which conferred the power, the Secretary of the Interior is, 
without authority, to appoint agents to examine into the condition of the local 


land offices, 

The expenses incurred in the examination of the books, accounts, &c., of the re- 
ceivers of public money, arising from the sale of the public lands by designated 
agents of the Treasury Department, under the sub-treasury law, are chargeable 
to the appropriations for special agents to examine books, accounts, and money 


on hand in the several depositories under that law. 


ATTORNEY GENERAL’s Orrice, 
June 23, 1851. 


Sin: Ihave received your letter of the 7th instant, in 
which, with various references and judicious comments on 
the subject, you propound to me the following questions, to 
wit: “Ist. Does this department now possess authority of 
law for the appointment of agents to examine into the con- 
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dition of the local Jand offices?” “2d. Are not the expenses 
incurred in the examination of the books, accounts, &c., of 
the receivers of public money, arising from the sale of the 
public lands by designated agents of the Treasury Depart- 
ment, under the sub-treasury law of the 6th August, 1846, 
chargeable to the appropriations ‘for special agents to exam- 
ine books, accounts, and money on hand in the several depos- 
itories under the act of 6th August, 18467” 

In reply to your first question I have only to say that though, 
as an original question, it might well be doubted whether it 
was the intention of Congress, by the general provision of the 
25th section of the act of the 26th of August, 1842, (5 Stat. at 
Large, 533,) to repeal the previous enactments which con- 
ferred the particular power to appoint such agents—yet, as 
that has been the practical construction of the act of 1842 
from its passage, and is not inconsistent with its broad terms, 
I would advise your adherence to it. 1 concur with you in 
the opinion that the authority to appoint such agents, and 
cause such examination to be made, would be very appropri- 
ately and usefully vested in your department; but it is better, 
I think, to await the explicit action of Congress on the sub- 
ject than to assume, in such a case as the present, a question- 
able power. 

Your second question I answer in the affirmative. 

J have no time to write arguments, nor do I suppose it 
necessary on this occasion. Hoping that this reply to your 
letter may be satisfactory, 

I remain, very respectfully, sir, your obedient servant, 
J. J. CRITTENDEN. 
Hon. Avex. H. H. Sruart, 


Secretary of the Interior. 


CLAIMS FOR SERVICES RENDERED THE CHEROKEES. 


On a reconsideration of the opinion of the Attorney General given on the 26th of 
April, 1851, concerning the duty of the Secretary of the Interior respecting pay- 
ment of Messrs. Thompson and Harris out of certain appropriations to carry into 
effect subsisting treaties with the Cherokees, and a careful examination of the 
case upon which the opinion therein referred to was given—DECIDED, that the ap- 
propriation of seven hundred and twenty-four thousand six hundred and three 





TO THE SECRETARY OF THE INTERIOR. 379 





Claims for Services Rendered the Cherokees. 


dollars and thirty-seven cents, made in the act of 27th February, 1851, for the 
payment of the Chereokee nation, cannot be lawfully paid otherwise than to the 
Indians themselves. 

The act of Congress requires the money to be paid in strict conformity with the 
treaty, which directs that it be paid over per capita in equal amounts to the 
beneficiaries ; wherefore the Secretary of the Interior is neither required nor war- 


ranted in retaining or paying, out of the fund appropriated, the claims of Messrs. 


Thompson and Harris. 


Orrice or THE ATTORNEY GENERAL, 
June 23, 1851. 


Sir: I have received your letter of the 6th instant, and am 
obliged to you for the information and suggestions which it 
communicates. For the explanation of our subject, and its 
more complete presentation, it will be proper here to recite 
the contents of your letter, which is, in substance, as follows, 
namely: “I have examined with much care your opinion 
dated 26th April, 1851, on the point submitted to you in my 
letter of the 25th of April, viz: Whether it would be lawful 
for this department, under the treaties with the Cherokee In- 
dians of 29th December, 1835, and 6th August, 1846, and 
under the acts of Congress of 30th September, 1850, and 27th 
February, 1851, making appropriations of money to be paid 
to the Cherokee Indians under said treaties, to retain and pay, 
out of those appropriations for the Cherokees east, the claims 
of Messrs. W. Thompson and A. Harris for their commissions 
and fees? Jn your opinion, you refer to an opinion given by 
your predecessor (Mr. Gilpin) in 1840, as being, in its terms, 
broad enough to cover the inquiry in this case, and recom- 
mend to me to pursue the precedent established by Mr. 
Gilpin. I did not understand your opinion, however, as estab- 
lishing the proposition that I should follow Mr. Gilpin’s opin- 
ion unless I] should find that this case was analogous in its 
leading features to the one passed on by Mr. Gilpin. Nor 
did I understand you as affirming that such an analogy did 
exist; for the papers in that case were not before you, and 
you could not be presumed to know their contents. Under 
these circumstances, finding that the duty of determining 
whether the analogy existed or not devolved on me, I sent for 
the original papers, and have given them a careful examina- 
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tion. The result has been the conviction that there is a wide 
dissimilarity between the two cases, and that the broad lan- 
guage employed by Mr. Gilpin can hardly be regarded as 
authoritative, because it was not necessary for him in that 
case to consider and decide upon some of the matters now in 
issue. 

“In this state of facts, ] have deemed it proper to transmit 
to you the papers in both cases, and ask you to consider 
whether the opinion of Mr. Gilpin should govern my decision 
in this case; and, in the event that you should think not, then 
to say whether, considering the subject as res integra, I am 
required and warranted by law in making the retainer and 
payment referred to in my original inquiry, submitted in my 
letter of 25th April.” 

Such is your letter of the 6th instant. 

It is quite apparent, from the opinion on this subject which 
was communicated to you by my letter of the 26th of April 
Jast, that I then supposed the case decided by my predecessor, 
(Mr. Gilpin,) in 1840, was, in substance and effect, the same 
as that which you had presented for my consideration. I 
supposed that the former case, like the present, was a claim 
by some creditor of the Cherokees to obtain at the treasury 
payment of his debt out of the national fund secured to the 
Cherokee nation by their treaty with the United States of the 
20th of December, 1835, and that it involved, of course, the 
question whether such a payment was required or warranted 
by the stipulations of that treaty for the division and distri- 
bution of that fund among the Indians. And Mr. Gilpin 
having, as I inferred, decided that case and question in favor 
of the creditor, I was unwilling to disturb what my predeces- 
sor had settled, and, therefore, recommended his decision as a 
precedent to be followed in similar cases under the treaty of 
6th August, 1846, the provisions of which, for the division and 
distribution of the same fund among the Cherokees individ- 
ually, were exactly equivalent to those contained in the treaty 
of 1835, so far as relates to any matter now in controversy. 


Of the facts and character of the case decided by Mr. Gil- 
pin I knew nothing, and had no means of learning anything, 
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except as it might be gathered from his published opinion. 
That was my only source of information; and it was by that 
opinion, and, perhaps, my too hasty examination of it, that I 
was led to assume, as I did in my former letter to you, that 
the case decided by Mr. Gilpin was precisely analogous to 
and almost identical with that which you had submitted to 
me. You have enabled me to correct my error in this par- 
ticular by transmitting to me the original papers, which 
exhibit the case decided on by Mr. Gilpin. From an exami- 
nation of them, I discover that they present a case very differ- 
ent from what I had supposed, and from that which you have 
submitted to me. I agree with you that, instead of that 
analogy which I had believed to exist, there is, as you say, a 
wide dissimilarity between the cases. That decided by Mr. 
Gilpin involves no question touching the national fund of the 
Indians, or the provisions of the treaty prescribing the man- 
ner of its payment and distribution. The case was briefly 
this: Some half dozen persons of the Cherokee tribe had 
severally and individually, claims against the United States, 
under the terms of the treaty of 1835, for property (reserva- 
tions) lost by or taken from them, respectively. These claims 
had been adjudicated in their favor, and certificates of the 
amount awarded given to each by the commissioners ap- 
pointed for the purpose, according to the provisions of said 
treaty. The claims were payable at the treasury to the 
several claimants upon presentation of the certificate of the 
commissioners, but were expressly declared by the treaty 
subject to this provision, that “the just debts of the Indians 
shall be paid out of any moneys due them for their improve- 
ments and claims.” 


These Indian claimants had severally employed a Mr. 
Churchill as their counsel and agent to prosecute and advo- 
cate their claims before the commissioners, and had each of 
them given to him a power of attorney to receive whatever 
might be found due to them, and to retain the amount of his 
fees, &c. Under these circumstances, and with the certifi- 
cates and powers of attorney aforesaid, Mr. Churchill applied 
at the treasury for payment of his fees, &c., out of the sums 
respectively awarded to his clients, and then due. Whether 


Vou. v—25 
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it was lawful and proper to make such payment to him, was 
referred to the then Attorney General, Mr. Gilpin, and his 
decision on the grounds and arguments stated in his opinion 
was, that the payment ought to be made to Mr. Churchill. 

That case consisted mainly of the private transactions of 
the parties. The obligation of the United States to pay, and 
the right of the Indian claimants to dispose of their claims as 
they pleased, were neither modified nor controlled by any 
stipulations in the treaty. Excepting only the simple un- 
qualified obligation of the government, it was a private 
transaction, concerning the private interests of parties com- 
petent to act and contract. Such was the case decided by 
Mr. Gilpin. 

The case you have submitted to me is materially different. 
It relates not to private, but to a national fund, whose dispo- 
sition is specifically governed by treaty provisions; and it in- 
volves the consideration and construction of those stipula- 
tions—stipulations which were not at all brought into ques- 
tion in the case presented to Mr. Gilpin. But without tra- 
cing and making all the distinctions between the two cases, 
] am now satisfied that they differ materially, and that, there- 
fore, the decision of Mr. Gilpin is no precedent for the case 
now submitted for my consideration. It therefore becomes 
my duty to consider and to express my opinion upon the 
question originally proposed by you, and substantially re- 
repeated in your letter of the 6th instant. That question is 
in substance whether, under the treaties with the Cherokee In- 
dians of the 29th December, 1835, and the 6th of Auzust, 1846, 
and under the acts of Congress of the 30th of September, 1850, 
and 27th of February, 1851, making appropriations of money 
to be paid to said Indians in virtue of said treaties, you or 
your department are required or will be warranted to retain 
and pay out of those appropriations made for the Cherokees 
east, the claims of Messrs. Waddy Thompson and Arnold 
Harris for commissions or fees as their counsel. 

Having heretofore, in my letter of the 26th April last, ad- 
vised you that, according to the terms of the said act of Sep- 
tember 30, 1850, you could not lawfully pay any of the money 
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thereby appropriated except to the Indians themselves, it only 
remains now to give my opinion on so much of your inquiry 
as relates to the appropriation of seven hundred and twenty- 
four thousand six hundred and three dollars and thirty-seven 
cents, made by the before mentioned act of the 27th Febru- 
ary, 1851. That appropriation is expressed to be “for pay- 
ment to the Cherokee nation,” &c., and by a proviso annexed 
to it, it is declared that said money “shall be paid in strict 
conformity with the treaty with said Indians of the 6th of 
August, 1846.” 

The 9th article of that treaty stipulates that after certain 
deductions, the balance found due to the Cherokees (which 
balance is the appropriation now in question) “shall be paid 
over per capita in equal amounts to all those individuals, 
heads of families, or their legal representatives, entitled to 
receive the same under the treaty of 1835, and the supple- 
ment of 1836, being all those Cherokees residing east at the 
date of said treaty and the supplement thereto.” 

The treaty of 1885 (article 15) stipulates in reference to 
the same fund that it “shall be equally divided between all 
the people belonging to the Cherokee nation east,” é&c. 
Messrs. Thompson and Harris, as I understand, were em- 
ployed as counsel for the Cherokees east by their headmen, 
or ruling chiefs, in virtue of their public and national] author- 
ity as rulers of their tribe. And onthe engagement so made 
for their compensation, the counsel now rest their claims. 

This is, I believe, a full statement of so much of the case 
as now remains in question. I will not detain you by an 
argument on the subject. I have carefully considered it. 
The act of Congress directs that the money shall be paid in 
“strict conformity” to the treaty, and the treaty directs that 
it “shall be paid over per capita in equal amounts” to certain 
designated Indians. It is my opinion that, in “strict conform- 
ity” to this treaty, you are neither required to pay nor war- 
ranted in retaining or paying out of the fund appropriated as 
above stated, the claims of Messrs. Thompson and Harris. 
Not at all doubting the equity or justice of these claims upon 
the Indians, Ido not think that you are authorized to pay this 
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money otherwise than by an equal distribution of it among 
those Indians themselves individually. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 


J. J. CRITTENDEN. 
Hon. A. H. H. Srvarzt, 


Secretary of the Intervor. 


CASE OF LIEUTENANT SCHAUMBURGH. 


The case of Lieutenant Schaumburgh, who, in 1832, whilat he was an officer of 
the marine corps, was tried by a court-martial and sentenced to be cashiered, 
but which sentence was afterwards commuted to suspension for a limited period ; 
and who, in 1833, was appointed a lieutenant in the army, cannot, after the lapse 
of sixteen years, be examined with reference to the competency of the said 
court-martial by which he was tried. 

As the matter was disposed of at the time, the reference now is without cause or 
consequence. 

Orrice or THE ATrTorNeY GENERAL, 
June 23, 1851. 

Siz: By his letter of the 16th of February, 1849, the Hon. 
J. Y. Mason, then Secretary of the Navy, referred to the then 
Attorney General the record of the proceedings of a general 
court-martial held at Philadelphia, in September, 1832, by 
which W. Schaumburgh, then an officer of the marine corps, 
was tried and sentenced to be “ cashiered,” and requested the 
opinion of the Attorney General “ whether the general court- 
martial], as convened by order of Lieutenant Colonel Hender- 
son, commandant of the corps, was legally organized and 
competent to try Mr. Schaumburgh as second lieutenant of 
said corps.” 

It further appears, from the papers that accompany this 
reference, that the sentence of that court-martial was com- 
muted to a temporary suspension; and that Mr. Schamburgh 
was shortly after, in the year 1833, appointed a lieutenant in 
the army. So that the whole case was accomplished and 
ended sixteen years before the reference. J am unable to 
conceive why or wherefore any opinion of the Attorney Gen- 
eral can be required on the question proposed, or on any other 
question touching the matter. The reference seems to me to 
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be without cause or consequence; and I therefore return the 
record, and all the papers that accompany it, to ycur office 
as the proper depository. If you shall choose to refer to me 
any question touching the matter, I will most respectfully 
answer it; but, for myself, I can imagine no question that 
can now legally arise from this long passed transaction. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

J. J. CRITTENDEN, 
Hon. Wm. A. Granam, 
Secretary of the Navy. 





APPROPRIATION FOR A MILITARY ASYLUM. 


The appropriation for a Military Asylum for the relief and support of invalid and 
disabled soldiers of the army of the United States, made by the act of 3d March, 
1851, includes the unclaimed extra-pay allowed to solders by the 5th section of 
the act of 19th July, 1848. 

It is to take effect, however, only according to the provisions of the 7th section 
of the act, and to be afterwards repaid by the commissioners of the asylum upon 
demand of the heirs or legal representatives of the deceased. 


Orrice or THE ATTORNEY GENERAL, 
June 26, 1851. 


Siz: Your letter of the 25th instant has been received, and, 
in reply to the question you have proposed to me, I have the 
honor to say that, after examination of the acts of Congress 
relating to the subject, ] am of opinion that the unclaimed 
extra-pay allowed to soldiers by the 5th section of the act 
entitled “An act to amend an act entitled an act supple- 
mental to an act entitled an act providing for the prosecution 
of the existing war between the United States and the repub- 
lic of Mexico, and for other purposes,” approved July 19, 1848, 
Is included in the appropriations made for the support of the 
Military Asylum by the 7th section of the act entitled “An 
act to found a Military Asylum for the relief and support of 
invalid and disabled soldiers of the army of the United 
States,” approved March 3, 1851. 

It is to be understood, however, that this appropriation of 
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that extra-pay is to take effect only according to the pro- 
visions of the said 7th section, namely: when it shall be un- 
claimed for the period of three years after the death of the 
soldier or soldiers to whom it was due, and to be afterwards 
repaid by the commissioners of said asylum upon the demand 
of the heirs or legal representatives of the deceased; who 
are, in this respect, those designated as such in and by the 
said 7th section. | 

This is, as I suppose, a full answer to your question; and I 
have the honor to remain, very respectfully, sir, your obe- 
dient servant, 

J. J. CRITTENDEN. 
Hon. C. M. Conran, 
Secretary of War. 


SECRETARY OF WAR AND THE ACCOUNTING OFFICERS. 


Where the Secretary of War has decided that certain officers have a command 
according to their brevet rank, it is the duty of the accounting officers of the 
treasury to respect his decision. 

The existence of a command according to brevet rank is to be presumed for the 
decision or order of the Secretary of War respecting them, and to be regarded 
by the Auditor and Comptroller, as established by and according to his decision 
and orders. 

Acts done within the peculiar and legitimate sphere of the Secretary’s official 
duty are to be taken and understood as rightly done, and to preclude all col- 
lateral inquiry by accounting officers. 


OFFIcE oF THE ATTORNEY GENERAL, 
June 26, 1851. 


Sir: [have had the honor to receive your letter of the 
Qist instant, which is of the following tenor, to wit: “On 
the 11th day of December last I determined and ordered that 
Brevet Major P. V. Hagner, while commanding the arsenal 
at Charleston, S. C., had a command according to his brevet 
rank of captain; and on the 4th day of April last I determin- 
ed and ordered that Brevet Brigadier General Walback, 
while commanding the 3d military department with the 
force ordinarily within its limits, had a command according to 
his brevet rank of brigadier general. In both these cases the 
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Comptrollor of the Treasury has refused to allow these offi- 
cers pay according to their brevet rank. You will please in- 
form me whose decision is to govern in this matter—that of 
the head of this department or that of the Comptroller? I 
herewith enclose you the papers in these two cases, which 
will fully explain them.” 

Such, sir, is the statement and questions which you pre- 
sent for my consideration and opinion. 

It seems to me that your orders and decisions of the 11th 
of December and 4th April last, were strictly within your 
jawful and proper competency as head of the department, 
and are conclusive upon the accounting officers of the treas- 
ury. Whatever may be the legal prerequisites of brevet 
commanders, their existence is to be presumed from the order 
or decision of the Secretary of War assigning or determining 
those commands. That being a legal presumption is con- 
clusive, and the fact must be regarded by the Auditor and 
Comptroller as established by and according to your decision 
and orders. Acts done within the peculiar and legitimate 
sphere of your official duty are to be taken and understood 
as rightly done, and to preclude all collatera] inquiry by the 
accounting officers. 

They must take the fact to be that General Walback and 
Brevet Major Hagner were respectively in command in the 
brevet rank declared and assigned them by your orders and 
decisions above stated, and the settlement of their accounts 
ought to be made accordingly. 

I have the honor to be, very respectfully, sir, your obedient 


servant, 


J. J. CRITTENDEN. 
Hon. C. M. Conran, 


Secretary of War. 





VALIDITY OF LAND WARRANTS ERRONEOUSLY ISSUED. 


The Commissioner of Peusions cannot lawfully issue more than one warrant on a 
soldier’s claim for bounty land. 

If through mistake or fraud he shall issue more than one warrant upon the same 
claim, he will have transcended his authority and performed an act having no 
legal validity. 
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The issuing of the first warrant must be held to have executed the law, and fully 
satiafied the soldier’s claim. 

Wherefore al] Jand warrants for bounty land subsequent to the first issued upon the 
same claim are null and void. 


Orrick or THE ATTORNEY GENERAL, 
June 28, 1851. 


Sir: The letter addressed to you by Messrs. Chubb, Schenck, 
& Co., and which you were pleased to transmit to me with a 
question indorsed thereon, has been received and considered. 
From that letter and endorsement it appears that, by mistake 
er fraud, it has happened, in many instances of claims to 
bounty land under the 9th section of the act of Congress of 
the 11th February, 1847, that several warrants have been 
officially issued upon the same identical claim—each and all 
of them, as well those subsequently issued as that first issued, 
bearing on their face the same official signatures, and all the 
official evidences of originalty and authenticity. It appears, 
too, that some of those warrants, not of the first issue on the 
same claim, have passed into the hands of innocent assignees, 
who purchased, in good faith, for valuable consideration, and 
without notice. Such seems to be the case of Messrs. Chubb, 
Schneck, & Co., assignees, whose warrants, after they had 
been located, were, upon presentation at the office of the Com- 
missioner of Pensions, cancelled by that office for “ the reasons” 
given by him at the time, (as Messrs. Chubb, Schenck, & Co. 
allege,) “that wo warrants were issued to the parties by him 
when they were only entitled to one.” 

By your endorsement above mentioned, you inquire whether 
you have any legal authority to interfere in such cases? 
Your question resolves itself into an inquiry as to the legal 
validity or invalidity of the respective warrants issued on the 
same claim, where more than one has been issued. 

I suppose it to be quite indispensable that the warrant first 
granted was lawfully granted. The soldier having rendered 
the required service, had a legal right to demand it, and the 
officer of government was not only authorized, but bourd by 
law to issue the warrant for his bounty land. The warrant 
first issued was, therefore, in all respects, strictly legal, and of 
course strictly valid. This is clear; and it is not less so that 


TO THE SECRETARY OF THE INTERIOR. 389 





Validity of Land Warrants Erroneously Issued. 





a first warrant being issued, there existed no legal authority 
to issue any other warrant in virture of or under color of the 
same claim. This is obvious from two considerations. First, 
the claim of the soldier was fully satisfied by the warrant first 
issued to him; and there was, therefore, no pretence or right 
on his part to have another satisfaction by another warrant, 
and consequently just as little right on the part of the officer 
of government to grant it. 

But, secondly, the power and authority of public officers 
are just what the law makes them. The law is the measure 
of their authority and their acts. The Commissioner of Pen- 
sions, on whom Congress devolved the duty of issuing war- 
rants for said heunty lands, had authority only to issue on 
each claim one warrant for the specified bounty; that was the 
limit of his lawful power. There was no possible case in 
which any discretion was allowed him to grant one acre more 
than the specified bounty, or to issue more than one warrant 
on the same claim. In issuing more than one he has trans- 
cended his power, gone beyond the limits of his special au- 
thority and jurisdiction; and his’ acts, upon the clearest legal 
principles, are null and void. They are not to be regarded as 
the merely erroneous acts of public officers, who misjudge of 
- Matters that are left by law within their power and discre- 
tion. In this instance the thing done—the issuing mcre than 
one warrant on the same claim—was what the Commissioner 
had no power or discretion under any state of the case to do. 
In was done, therefore, without Jaw, and contrary to law. 
My strong conviction is, that, except the one first issued, all 
the other warrants that have been issued on the same claim 
are of no legal validity. 

The hardship of these cases upon the innocent assignees 
may be great: I feel that it is so. The circumstances of their 
case may entitle them to redress by suit at law against those 
public officers by whose fault or negligence the mcans of im- 
posing on them has been furnished, or they may give them a 
claim on the equity of Congress. But they cannot supply the 
place of law, or make valid the acts of & usurped authority 
done without and contrary to law. These positions, and their 
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application to the present case, do not seem to me to require 
to be further defended or elucidated. 

My opinion is, that the warrants to which the above re- 
marks relate have been issued without authority of law, and 
are of no legal validity. No interference of yours can make 
them better or worse. 

So far as concerns you, the Jaw settles their doom, and so 
far asrelates to any equitable claim of the assignees upon the 
government, Congress alone can determine upon that indem- 
nity. 

Hoping that this reply may prove satisfactory, I have the 
honor to remain, very respectfully, sir, your obedient servant, 

J. J. CRITTENDEN. 

Hon. A. H. H. Srvart, 

Secretary of the Interior. 


GRANT OF LAND ON DES MOINES RIVER TO IOWA. 


The act of Congrese of 8th August,-1846, granting to the Territory of Iowa, for 
the purpose of aiding to improve the navigation of the Des Moines river from its 
moath to the Raccoon Fork, cne equal moiety, in alternate sections, of the public 
lands, in a strip five miles in width on each side of said river, to be selected, &c. 
subject to the approval of the Secretary of the Treasury, did not include the land 
above the Raccoon Fork. 

The opinion of the Secretary of the Treasury, on this subject, expressed on the 2d 
of March, 1849, has no obligatory effect on the power of his successor to reject 
the selections made under it, in the event of a disagreement as to the proper 
construction of the act. 

Nor was the opinion of Attorney General Johnson of 19th July, 1850, more than 
advisory. No law makes it binding upon the Secretary of the Interior. 


AtTorney GenerAL’s OFFICE, 
June 30, 1851. 


Sm: Your questions respecting the claim of the State of 
Jowa, under the act of Congress approved 8th August, 1846, 
giving to the Territory of lowa, for the purpose of aiding to 
improve the navigation of the Des Moines river from its 
mouth to the Raccoon Fork, one equal moiety, in alternate 
sections, of the public lands, in a strip five miles in width on 
each side of said river, to be selected, “subject to the approval 
of the Secretary of the Treasury,” (a duty now devolved upon 
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you as Secretary of the Interior,) have received the consider- 
ation due to their importance. You ask, “1ist. What effect 
has the opinions expressed by Mr. Secretary Walker on the 
2d of March, 1849, on his successor’s power to reject the 
selections made under it, in the event of a disagreement, as to 
the proper construction of the act?” 

The opinion of Mr. Walker was expressed in a letter of 2d 
March, 1849, to the delegation from Jowa, when no selection 
of any lands above the Raccoon Fork had been made; and a 
copy of this letter was communicated to the Commissioner of 
the General Land Office. The decisions of a Secretary of the 
Treasury, as indicated by his official acts, or, in other words, 
when they have become things done, may have a legal and 
in some instances a binding effect. But the opinions of a 
Secretary, as such merely, and separate and apart from any 
official action, have no obligatory effect on his successor. 

The case to which Mr. Secretary Walker’s opinion related 
was not practically disposed of by him. His function in 
respect to it was merely to approve or disapprove of the 
selection of sections to be made on the part of Iowa; and no 
selections had been made. Mr. Walker did no more than 
express an opinion. The subject remained for future admin- 
istration ; and the duty of acting upon it has devolved on you. 
Whatever deference and respect the opinion of Mr. Walker 
may be entitled to, I am quite clear that it has no legal or 
binding effect upon your right and power to act in the premi- 
ses, according to your own discretion. 

Your second question is, “ What weight should be attached 
to the opinion of Mr. Johnson of the 19th July, 1850, as an 
official opinion on the questions considered by him?” 

The opinions of an Attorney General are merely advisory. 
No law gives them any technical, specific, or official conse- 
quence or effect. To whatever respect the high character of 
Mr. Johnson may justly entitle his opinion, I may very con- 
fidently say, that no law has made it binding or obligatory 
upon you. The weight that you should give it can be de- 
termined by no other standard than your own judgment. 

Thirdly, you ask, “ What would be your construction of the 
law as respects the extent of the grants 1” 
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I concur with the Secretary of the Interior, in the opinion 
given by him on the 6th of April, 1850, that the grant does 
not extend above the Raccoon Fork of the Des Moines river. 
I have examined the opinion of Attorney General Johnson, 
not unmindful of his high reputation as a lawyer, and of the 
weight which the community will attach to his opinion on a 
question of law, but am compelled by my own judgment to 
dissent from his opinion, without going into the arguments, 
which are to be drawn from the words of the several sections 
and provisions of the statute, in favor of restricting the selec- 
tions of the State of Iowa to the lands within the strip of five 
miles on each side from the mouth of Des Moines river to the 
mouth of the Raccoon Fork, as being the intent of the Con- 
gress; and, passing over many things which might be urged 
in support of that exposition of the statute, I will mention, 
first, that this law originated in the House of Representatives 
by bill No. 106, reported by the Committee on Public Lands, 
to whom was referred the petition of certain citizens of Jowa 
for a grant of land for the improvement of Des Moines river, 
and also a bill introduced on that subject by the Hon. A. C. 
Dodge; which report was accompanied by the report of the 
Hon. James Shields, Commissioner of the General Land Of- 
fice, in these words and figures: 

“GeneraL Lanp Orrice, 
“ May 5, 1846. 

“Sm: Jn answer to your inquiry, I have the honor to state, 
that the amount of unsold land within five miles on each side 
of Des Moines river from its mouth to the Raccoon, proposed 
to be granted to the Territory of Iowa by House bill No. 106, 
is estimated at two hundred and sixty-one thousand acres. 
There have been sold in the Territory of Iowa, to the Ist of 
January, 1846, 1,730,050 acres; and the amount of purchase 
money received by the United States to the same date is 
$2,164,102.” [Sienep.] 

This report, so accompanying the bill, so explaining the 
bill, was made by the representative, Mr. Dodge, who intro- 
duced it, by the Committee on Public Lands, to whom the 
bill was referred, and who reported it back with the letter 
of the Commissioner of the General Land Office, with this 
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explanation of the bill: its limitation to the lands on each side 
of the Des Moines river, in a strip five miles wide “from its 
mouth to the Raccoon Fork,” and the amount “ proposed to 
be granted” to Iowa, “estimated at 261,000 acres;” the Con- 
gress of the United States passed the bill. 

But now it is contended that the grant to Iowa extends 
from the mouth of the river Des Moines above the Raccoon 
Fork, and includes the headwaters, making an addition esti- 
mated at the General Land Office of nine hundred thousand 
acres over and above the quantity of two hundred and sixty- 
one thousand acres proposed to be granted, together a grant 
of one million one hundred and sixty-one thousand acres. 
The exposition of this act, so given during the progress of the 
bill, was subsequently given by the constituted authorities ot 
the executive departments, respectively, of the United States 
and of Iowa, and carried into execution by a selection of the 
alternate sections from the mouth of the river to the Raccoon 
Fork, in a strip of five miles on each side. 

On the 17th of October, 1846, the Commissioner of the Gen- 
eral Land Office of the United States wrote to the Governor 
of lowa, giving him a copy of the grant to Iowa by the act 
of 8th of August, 1846, giving the diagram of the grant as 
confined to the strip of five miles on each side of the river, 
from the mouth to the Raccoon Fork; giving, also, a map of 
the townships, and sections, and unappropriated lands within 
the said grant to Iowa; desiring the governor to make the 
selections of the alternate sections, and to give notice to the 
said officers of the United States. In that letter the Commis- 
sioner of the General Land Office of the United States said 
to Governor Clarke: “Under this grant the State is entitled 
to the vacant lands, in alternate sections, within five miles 
on each side of the Des Moines river from Suilivan’s line, the 
northern boundary of Missouri, to the Raccoon Fork of the 
Des Moines river.” The Commissioner of the General Land 
Office therein advised the governor to select for Iowa the sec- 
tions numbered 1, 3, 5, d&c., odd numbers, as most advanta- 
geous, because, if selected by even numbers—2, 4, 6, &c.— 
the State would be deprived of the 16th section in each town- 
ship, which is by law reversed for schools. He also enclosed 
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to the governor “a diagram of this grant to Jowa—the bound- 
ary being colored pink, the alternate sections blue, and the 
school lands brown; also a list showing the areas of all the 
sections or parts of sections within this grant—those having 
odd numbers in one column, and the even numbers in 
another,” with a request, that when he had determined the 
selections, to advise the land offices at Fairfield and Jowa 
city, “who have been instructed to withhold from sale, or 
entry of any kind, all the vacant unappropriated lands in the 
sections you may select. Please also advise this office; re- 
turn the list and diagram, and a list of the vacant lands in 
the sections selected will be immediately prepared, submitted 
to the Secretary of the Treasury for his approval as required 
by law; and when approved, will be certified to you,” (Doc. 
C, No. 3, October 17, 1846.) According to this construction 
of the grant to Jowa, and diagram of the boundary and sec- 
tions, the constituted authorities of Iowa made their selec- 
tions, which were, on the 17th of December, 1846, reported 
to the governor, and afterwards to the land officers at Fair- 
field and Iowa city, and to the General Land Office, accord- 
ing to the diagram furnished by the General Land Office, 
limiting the grant to Raccoon Fork; and that diagram was 
returned by the constituted authorities of Iowa to the Gen- 
eral Land Office, without any objection to the construction so 
given to the grant; but with a selection made according to 
that diagram.—(See Report of Commissioners of Iowa, Decem- 
ber 17, 1846.) 

In consequence of this mutual understanding of the limits 
of this grant between the constituted authorities of the United 
States and those of Iowa, and the execution thereof by the 
selections made and signified by the State of Iowa, the lands 
below the Raccoon Fork not selected by the State of lowa, 
and all the surveyed lands above the Raccoon Fork, were 
advertised for sale by the President’s proclamation of 19th 
June, 1848, (No. 14.) 

From the report of the bill by the committee in May, 1846, 
to 8th January, 1849, the meaning of this law was understood 
by Congress of the United States, by the executive of the 
United States, and by the executive of the State of Iowa, as 
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being only for about two hundred and sixty-one thousand 
acres, in alternate sections, in a strip of five miles on both 
sides of the river Des Moines from its mouth to the Raccoon 
Fork, if it was so carried into execution between the grantors 
and the grantees. 

From 17th December, 1846, at which time the com- 
missioners appointed by the State of Iowa made the selec- 
tions so as aforementioned, which were made known to the 
Jand officers of the United States, this construction of the stat- 
ute—this actual execution of it—remained unquestioned until 
the senators and representatives in Congress from the State 
of Jowa, in a letter of the 8th January, 1849, complained, not 
to the Congress of the United States, but to Mr. Walker, then 
Secretary of the Treasury, of the manner in which the act of 
1846 had been carried into execution, and of the President's 
proclamation of 19th June, 1848, and the sales made under it, 
and claiming to extend the grant to the head waters of the 
river Des Moines. 

J am clearly of opinion that the proper construction of the 
law, as respects the extent of the grant, was given by the let- 
ter of the Commissioner of the General Land Office, of 17th 
October, 1846, before mentioned, and that the attempt to ex- 
tend the law so as to include the lands above the Raccoon 
Fork to the head waters of the Des Moines river is not war- 
ranted by the statute. Notwithstanding the decision of the 
Secretary of the Interior, (Mr. Ewing,) of April 6, 1850, the 
Congress have made no explanatory act in favor of Iowa, nor 
have the senators nor representatives of Iowa (so far as ] am 
informed) made any complaint to the Congress of the United 
States for relief against the manner in which the act of 1846 
has been carried into execution. 

I have the honor to be, with great respect, sir, your obedient 
servant, 

J. J. CRITTENDEN. 

Hon. A. H. H. Stuart, 

Secretary of the Intervor- 
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ACCOUNTS OF RECEIVERS OF PUBLIC MONEYS. 


Where a receiver of public moneys, received from sales of public lands, made de- 
fault after November, 1841, and it was made to appear that a former commission 
to that officer expired on the 13th of September in that year; that the bond given 
for the performance of duties under the former commission was dated in March, 
and that given for performance of duties under the latter was dated in Novem- 
ber—pecipeD, that in etating the account, an amount of the public moneys, cer- 
tified to have been in his hands in November, 1841, sufficient to pay for all the 
lands sold up to the 13th of September, 1841, should be credited to him in dis- 
charge of the first bond, and the deficit found charged to the account of said re- 
ceiver and his sureties in the second bond. 


ATTORNEY GENERAL’s Office, 
July 2, 1851. 


Sir: Jn answer to the question stated by the First Comp- 
troller, in his letter to you of the 17th of June, which you did 
me the honor to refer to me for my opinion, J have to say 
that, upon the facts as stated by the Comptroller in that let- 
ter, no breach of the official bond given by Mr. Garnsey and 
his sureties, bearing date March 22, 1841, was committed ; 
the misapplication of the public money by Mr. Garnsey, and 
breach of official duty, was not committed by him until after 
the date of his official bond of November, 1841. The ac- 
counting oflicers of the treasury may apply, and in my opin- 
ion ought to apply, a sufficient sum of the public moneys 
certified to have been in the hands of Mr. Garnsey as re- 
ceiver, in November, 1841, to pay for all the lands sold up to 
the 13th of September, 1841, when his first commission as 
receiver expired, and charge the deficit and defalcation of 
Mr. Garnsey to the account of himself and sureties in the 
bond of November, 1841. 

With very great respect, I have the honor to be, sir, your 
obedient servant, 

J. J. CRITTENDEN. 

Lion. A. H. H. Srvart, 

Secretary of the Interior. 
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COSTS OF SUITS AGAINST OFFICERS OF THE NAVY. 


In suits against officers of the navy for personal injuries inflicted by them under 
color of office, in which the government of the United States have no pecuniary 
interest, the officers should be left to their defence, and to bear the costs cach or 
their own defence, without any contribution whatever from the department, 

Where the suit is against the officer as a nominal party, the government being 
substantially interested and bound ultimately to indemnify the officer in cage of 
recovery against him, the proper course would be for the district attorney to 
cause the suit, ‘Feammenced in a State court, to be removed into the proper 
court of the United States, there to be defended by him, 

{n causes where the Secretary of the Navy has already employed counsel, and such 
counsel have rendered services, &c., it will be incumbent on the United States 
to adjust the accounts, 


OFFICE oF THE ATTORNEY GENERAL, 
July 3, 183]. 
Sir: In answer to the inquiries stated in a letler from Hon. 
Wm. Ballard Preston, then Secretary of the Navy, to my pre- 
decessor in office, of June 12, 1849, I have to say, that, in suits 
against afficers of the navy for personal injuries inflicted by 


them under color of office, in which the government of the: 


United States have no pecuniary interest, the officers should 
be left to their defence, and to bear the costs each of their 
own defence, without any contribution whatever from the 
department. An exception from that general rule mignt be 
found in case the ofhcer was sued for dotng-a specific act 
advised by the department. Where the suit is against the 
oficer as a nominal party, the gavernment being substan- 
tially interested, and bound ultimately to indemnify the officer 
in case of recovery against him, the proper course would be 
for the district attorney to cause the suit, if commenced in a 
State court, to be removed into the proper court of the United 
States. 

As to the two cases of the ship ‘Admittance, condemned 
in California as lawful prize of war, (one-half of the proceeds of 
sale will belong to the United States, appropriated to the navy 
pension fund,) for which seizure Commander J. B. Montgome- 
ry has been sued in the admiralty court of the United States 
in which the defendant, with the advice and consent of the 
Hon. John Y. Mason, then Secretary of the Navy, employed 
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counsel to assist the district attorney, as appears by his letter 
dated December 14, 1848, I am of opinion that the fee for 
such assistance ought to be paid, as proposed by Mr. Mason, 
out of the navy pension fund—that is to say, the one-half 
thereof; the captors to pay the other half. 

In case of the capture of the brig ‘“‘ Caskett,” for which Com- 
mander Simonds was sued, in the court of admiralty of the 
United States for the district of Rhode Island, by the claim- 
ants of the Caskett and her cargo, Mr. Burgess defended the 
respondent, on the request of the Secretary of the Navy, and 
claims for fees, and for expenses paid in obtaining testimony. 
He, therefore, in my opinion, ought to be paid by the depart- 
ment out of the fund for the suppression of the slave trade. 

I have the honor to be, very respectfully, sir, your obedient 
servant, | 

J. J. CRITTENDEN. 

Hon. Wituram A. GRaHAM,, 

Secretary of the Navy. 


COMMISSIONERS OF THE MILITARY ASYLUM. 


The act establishing the military asylum does not constitute the commissioners 
a corporation, with capacity to sue and be sued. 

They are only public officers and agents to administer the funds appropriated by 
the act, and to raise funds out of the deductions of pay of non-commissioned of- 
ficers, musicians, artifcers, and privates in the army, and out of any donations 
of moneys or property meade by any person or persons for the benefit of the 
asylum, and for the uses, purposes, and charities expressed in the act. 


OFFICE OF THE ATTORNEY GENERAL, 
July 12, 1851. 

Sin: In your letter of the 8th of this month, you requested 
my opinion whether the act respecting the military. asylum 
gives to the commissioners so much of the character of a cor- 
poration as to enable them to hold and dispose of real property, 
and to sue and be sued? 

In my opinion the commissioners are not a corporation. 
They cannot sue or be sued. ‘They are but public officers 
and agents to administer the funds appropriated by the act, 
and to raise funds out of the deductions of pay of non-com- 
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missioned officers, musicians, artificers, and privates in the 
army, and out of any donations of moneys or property made 
by any person or persons for the benefit of the asylum, and 
for the uses, purposes, and charities expressed in the act. 
They are like the former Commissioners of the Sinking Fund, 
the Commissioners of Indian Affairs, Commissioners of Pen- 
sions, or Commissioners of the Public Buildings. This asylum 
is a public establishment, under the contro] of the government, 
acting by the Secretary of War. 

The deed for the site purchased for the asylum should be 
taken to the United States. 

With high respect, I have the honor to be, sir, your obedient 
servant, 

J. J. CRITTENDEN, 
Hon. C. M. Conran, 
Secretary of War. 


[Note.—The foregoing Opinions were originally published in a separate 
volume, as volume V of the series, and edited by Mr. Haut. Tie remaining 
Opinions, published in the present volume, are edited by C. C. Anprews, Esq. ] 


INTEREST ON CLAIMS. 


Interest on claims for transportation, under the act 2d June, 1848, should be 
allowed up to the time of payment at the Treasury ;. provided the claimant 
presents his application without unnecessary delay. 

The act did not create debts bearing interest redeemable only at the pleasure 
of the creditor. 


ATTORNEY GENERAL’S OFFICE, 
October 8, 1851. 
Sir: Upon the act of Congress approved 2d June, 1848, 
entitled ‘‘ An act to refund expenses incurred for subsistence 
or transportation furnished for the use of volunteers during the 
present war, before being mustered into the service of the United 
States,”? you inquire when the interest authorized by that act 
ought to cease running, “Sat the passage of the act or at the 


time the money is refunded ?” 
\ 
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The practice of the department heretofore prevailing, (as 
stated in your letter,) to pay the interest computed up to the 
time of refunding the money at the Treasury of the United 
States, is correct. The interest up to the date of the act and not 
beyond it, would not be according to the measure of retributive 
justice, intended thereby. The interest ougnt to be computed 
up to the time of refunding the money at the Treasury of the 
United States; subject however to the qualification that the 
party shall not be suffered to hold up the evidence of his right 
to remuneration, and delay his application for an unreasonable 
length of time, evincing an intent that the interest shall accu- 
mulate. This act of Congress did not intend to create debts 
bearing interest, redeemable only at the pleasure of the creditor; 
but it intended to refund, with interest, allowing the parties 
reasonable time to prepare the proper vouchers for auditing and 
passing the claims at the Treasury Department. 

Very respectfully, yours, &c., 
J.J. CRITTENDEN, 

Hon. C. M. Conran, 

Secretary of War. 





EXTRA-PAY TO MERITORIOUS SOLDIERS. 


It is the settled policy of the government to encourage re-enlistments ; and 
where under the act of 3d March, 1847, soldiers have received certificates of 
merit which entitle them to additional pay of two dollars per month, such 
pay does not cease at the expiration of the term during which they received 

’ the certificates, but continues through successive enlistments. 


ATTORNEY GENERAL’S OFFICE, 

October 10, 1851. 
Sir: In your letter of 10th September, you state, that many 

of the soldiers who distinguished themselves in the service, and 
received certificates of merit, under the 1'7th section of the act © 
of Congress, approved March 3d, 1847, re-enlisied in accord- 
ance with the act of Congress of July 3d, 1838, entitled ‘*An 
aet to increase the present military establishment of the United 
States, and for other purposes,” and inquire whether the addi- 
tional pay of two dollars per month, allowed-by the 17th sec- 
tion of the act of March, 1847, ceased with the term of service 
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for which the soldier had enlisted when the certificate of merit 
was granted, or continued so Jong as the soldier remained in 
service, uninterruptedly, though under successive enlistments. 

The settled policy of the government is to encourage re- 
enlistments. The act of March 3d, 1838, in furtherance of that 
policy, provides in lieu of the former bounty “ for re-enlistment,” 
a higher bounty of three months extra:pay for every non-com- 
missioned officer, musician, or private, who may re-enlist within 
two months before, or one month after the expiration of his 
term of service. ‘* And to such as shall have served ten con- 
secutive years, and shall obtain * * * a certificate that he 
had faithfully performed his duty whilst in service, shall be <al- 
lowed one hundred and sixty acres of fand.” 

Encouragement to re-enlistment, to faithful meritorious per- 
formance of duty under re-enlistments, and to uninterrupted 
service for a series of years under successive enlistments, are the 
prominent features of the 29th section of the act of Sth of July, 
1848. In pursuance of the same policy, the act of 3d March, 
1847, in relation to the standing army, gives for certified merit 
of a private soldier, the ‘‘ additional pay at the rate of two dol- 
lars per month.” These two acts on the same subject, in re- 
ward of faithful meritorious service in the army, by bounties of 
Jand, and of additional pay, are statutes of grace, of public mu- 
nificence of sound permanent policy, to be construed liberally 
in the spirit in which they were enacted, not to be pinched and 
narrowed as penal statules. 

The statute enacts that when any private galdice shall dis- 
tinguish himself, the President may grant him, on the recom- 
mendation of the commanding officer of the regiment, a ‘‘cer- 
tificate of merit which shall entitle him to additional pay at the 
rate of two dollars per month.’”’ The merit is in the soldier, 
the certificate is to the man; the merit and the certificate thereof 
are altached to the man; the additional pay of two dollars per 
month, is in regard of the man and of the services which he 
performs monthly, and not of the paper which he signed at this 
time, or at that, by which he engaged to serve. 

In my opinion the additional pay of two dollars per month, 
continued as a reward to be given to’ such certified meritorious 
private soldier, so long. as he remained © in service uninterrupt: 
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edly, although under successive enlistments: such construction 
best comports with the intended bounty of the legislature, and 
will best promote the policy, end, and aim of the statute. 
Very respectfully, yours, &c., 
J. J. CRITTENDEN. 
Hon. C. M. Conran, 
Secretary of War. 


TITLE TO LAND AT THE MOUTH OF BAYOU DESPREZ. 


The title of M. to land on which the United States have erected a fort at the 
mouth of Bayou Desprez and Lake Borgne, and lands adjoining, is invalid. 
The Solicitor of the Treasury should commence an action in behalf of the gov- 
ernment to try the title, as M. being in possession cannot, if he would, in- 

stitute a suit against the United States, to quiet his claim. 


ATTORNEY GENERAL’S OFFICE, 
Octuber 22, 1851. 

Sir: You have required my opinion whether a suit cannot, 
and ought not, to be instituted to have adjudicated the title of 
the United States to the land whereon the fortress of the United 
States has been erected, at the mouth of Bayou Desprez, and 
Lake Borgne, and a large adjacent tract on both sides of Bayou 
Desprez, the title to all which is claimed by Mr. James McMaster, 
under a Spanish grant to Madame Lecompte, he being in posses- 
sion of a part of the tract outside of the fort and appurtenances. 

The conflicting claims of the United States, and the person 
holding under the grant to Madame Lecompte, was formerly 
brought under my consideration by the Secretary of War. In 
an opinion of the third day of July, 1851, given to the Secre- 
tary of War, upon the facts then presented, I expressed my be- 
lief that the clatm of Mr. McMaster‘to the Jand around fortress 
Desprez, was invalid; that he was in possession of land not 
properly within the grant to Madame Lecompte, when properly 
located according to the governing calls thereof; and recom- 
mended that an action should be instituted, on behalf of the 
United States, to dispossess the occupant claiming under the 
grant to Madame Lecompte, of all the Jand outside of the grant 
to her when properly located ; and to have the true construction, 
and proper extent and location of the grant to Madame Lecompte, 
settled by judicial decision. 

I have no cause to change that opinion, and repeat that ad- 
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vice as being the proper and best mode of settling the contro- 
~versy. It is necessary and proper, because Mr. McMaster is 
in possession of lands which, in my opinion, properly belong 
to the United States, consisting of thousands of acres of land 
outside of the grant to Madame Lecompte, when properly lo- 
‘cated, but within the lines thereof as improperly extended. The 
occupant, Mr. McMaster, cannot institute suit against the 
United States, if he would, to quiet his claim to land whereof 
he has possession; but the United States can institute suit 
against Mr, McMaster to oust him of his legal possessions. 

The act of Congress of 3d March, 1807, (2 Stat. at Large, 
p. 445,) entitled an ‘“‘Act to prevent settlements being made on 
lands ceded to the United States until authorized by law,” 
gives to the President of the Unite@ States the power to re- 
move intruders on the public lands in a summary way. But 
the provisces to the sections of that act, except the case of 
Mr.McMasters, are out of the summary proceedings authorized 
by the body of the enactments. Nevertheless the remedy by 
process of law to recover possession of lands belonging to the 
United States, from persons holding adversely under color of 
claim derived from Spain before the cession of Louisiana to 
france, and from France to the United States, is not at all affect- 
ed by any thing in the act of 1807. 

To take care of the public domain, to order judicial proceed- 
ings, to establish and maintain the title to the public domain 
against intruders and adyerse claimants, and hostile possessors, 
seems to be, in the nature of things, and of governments in 
* general, an Executive power, a duty properly executive in its 
‘character; and, if so, it is vested by the Constitution of the 
United States in the President. 

Without dwelling on that subject, T pass to the acts of Con- 
gress of May 15th, 1820, (3 Stat. at large, p. 592, ch. 107,) 
and of 29th May, 1830. (4 Stat. at large, p. 414.) The first 
of these, enacted, in section first, “ That it shall be the duty of 
such officer of the Treasury Department, as the President of the 
United States shall from time to time designate for that purpose, 
as the agent of the Treasury, to direct and superintend all orders, 
suits, or proceedings, in law or equity, for the recovery of money, 
chattels, lands, tenements, or hereditaments, in the name and for 
the use of the United States.” 
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The other of these statutes, enacts in section the first ; ‘* That 
there be appointed by the President of the United States, by 
and with the advice and consent of the Senate, some suitable 
person, learned in the Jaw, to be Solicitor of the ‘Treasury ; and 
that all and singalar the powers and duties which are by law 
vested in, and required from, the agent of the Treasury of the 
United States, shall be transferred to, vested in, and required 
from, the said Solicitor of the Treasury.’” 

Upon these statutes, the power of the Executive Department 
of the Government to institute suit against Mr. McMaster, for 
the recovery of the land in his adverse possession, belonging to 
the United States, seems clear to my mind, and from the facts 
of the case as represented to me. 1 am of opinion that it is ne- 
- eessary and proper thatga suit should be instituted against lim, 
as hereinbefore mentioned. 

With very high respect, I have the honor to be, yours, 

J. J. CRITTENDEN. 


The PRESIDENT. 





PAY OF COMMANDERS OF NAVAL STEAMSHIPS. 


Lieutenants commanding naval steamships, built for the transportation of mails 
under act of 3d March, 1847, are in the service of the United States, and -en-~ 
titled to a salary of $1,800 per annoum,as lieutenants commanding in the navy. 

ATTORNEY GENERAL’S OFFICE, 
October 25, 1851. 
Sir: The act of Congress of 3d March, 1835, entitled ‘* An 

act to regulate the pay of the Navy of the United States,” (IV 

stat. at large, p. 755,) enacts ‘that from and after the passage 

of this act, the annual pay of the officers of the Nawy of the 

United States shall be as follows : : 


* * * * * 2 J * . ¥ * ad 


| Leutenants. 

Commanding, one thousand eight hundred dollars. 

On other duty, one thousand five hundred dollars. 

Waiting orders, one thousand two hundred dollars.” 

The act of March 3d, 1847, entitled “ An act providing for 
the building and equipment of four naval steamships,” enacts 
in section fourth thereof, ‘‘ That from and immediately after the 
passage of this act, it shall be the duty of the Secretary of the 
Navy to contract, on the part of the Government of the United 
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States, with A. G. Sloo, of Cincinnati, for the transportation of 
the United States mail from New York to New Orleans, * * 
and from Havana to Chagres and back. * * * The said 
mail to be transported in at least five steamships of not less than 
fitteen hundred tons burden, and propelled by engines of not less 
than one thousand horse-power each, to be constructed under 
the superintendence and direction of a naval constructor in the 
employ of the Navy Department, and to be so constructed as to 
render them convertible, at the least possible expense, into war 
steamers of the first class; and that the said steamships shall 
be commanded. by officers of the United States Navy, not below 
the grade of lieutenants, who shall be selected by the contractor, 
with the approval and consent of the Secretary of the Navy, 
* * each of said steamers shall receive on board four passed 
midshipmen of the United States Navy, who shall serve as watch 
officers,” &c. * * “and shall also receive on board * * 
one agent, to be appointed by the Postmaster General, who 
shall have charge of the mails to be transported in said steamers.” 

Section 6th enacts, ‘“‘’That it shall be the duty of the Sec- 
_ retary of the Navy to provide, in the contracts authorized by 
this act, that the Navy Department shall at all times exercise 
control aver said steamships, and at any time have the right to 
take them for the exclusive use and service of the United 
States,” &c. 

The steam vessels employed and navigating the sea, under 
the contract authorized by the fourth and sixth sections of this 
act, are at all times in the service of the United States, in part, 
and partly in the service of .the individual contractors. ‘lhe 
_ vessels carry the mails of the United States, in charge of an 
agent of the United States; they are commanded by. officers of 
the United States Navy; they are watched by four passed mid- 
‘Shipmen of the United States Navy, on board of each of the 
ships; and they are at all times subject to the control of the Navy 
Department. ‘The officers of the navy, in command of these 
ships, and the midshipmen on board, are in-the service of the 
United States, subject to the orders of the President of the 
United States, through the Department of the Navy. 

Undoubtedly the lieutenants selected {o command these ships, 
must have the. consent of the Secretary of the Navy, and his 
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orders also to take the command. In taking the command, 
under such consent and order, they do not cease to be officers 
of the navy, but continue in the service of the United States, 
are subject to the orders of the Secretary of the Navy, and com- 
mand ships at all times subject to the control of the Navy De- 
partment. 

Certainly such lieutenants are “commanding,” and are not 
‘Con other duty’’ than that of commanding, nor “ waiting 
orders,”” whilst they are in service, under the selection of the 
contractors, with the approbation and consent of the Secretary 
of the Navy, and are entitled to the annual pay. of one thousand 
eight hundred dollars. 

Lieutenant James F. Schenck is therefore entitled to the pay 
of one thousand eight hundred dollars per annum as lieutenant 
commanding, according to the facts stated in your letter of Au- 
gust 27th, 1851. 

Very respectfully, yours, 
J. J. CRITTENDEN. 


9 


Hon. Wittiam A. GranaM, 
Secretary of the Navy. 





FORAGE OF REGIMENTAL QUARTERMASTERS. 


Regimental quartermasters of the Dragoons, Artillery, [nfantry, and Riflemen, 
respectively, are entitled to forage for two horses, by section 4th of the act 
llth February, 1847. 


ATTORNEY GENERAL’S OFFICE, 
October 27, 1851. 
Sir: In answer to the letter of the Acting Secretary of the Trea- 
sury of August 14th, 1851, I state that my opinion is that the Reg- 
imental Quartermasters of the Dragoons, Artillery, Infantry, and 
Riflemen, respectively, under the fourth section of the act ap- 
proved 11th February, 1847, are entitled to the allowance of 
forage for two horses. That act is not controlled in this respect 
by the previous act of 3d March, 1845. The maxim of law is 
““Leges postertores priores contrarias abrogant :’—latter laws 
abrogate former laws when they are inconsistent. 
Very respectfully, yours, 
J. J. CRITTENDEN. 
Hon. THomas Corwin, 
Secretary of the Treasury. 
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CONTRACT WITH NAVY DEPARTMENT. 


D. and M. entered into a coritract with the Secretary of the Navy to construct a 
floating dry dock, basin, and railway, at such place in the Navy Yard at Phil- 
adelphia as the Department might select for shoring and securing certain ves- 
sels of the line; and, on the completion of the same, the experiment of docking a 
vessel failed because of insufficientdepth of water. Heldthatthe contractors had 
fully performed the stipulations in their contract, and were not responsivie for 
insufficiency of water. 

The twenty per cent. retained by the United States on all payments made to the 
contractors, should now be paid them. 


ATTORNEY GENERAL’S OFFICE, 
October 27, 1851. 

Str: In your communication of the third of this month these 
facts appear: . 

That on the 24th of October, 1848, a contract on behalf of 
the United States, by the Hon. John Y. Mason, Secretary of the 
Navy, and Samuel D. Dakin and Rutherford Moody, was made, 
by which the United States employed Dakin and Moody to con- 
Struct a sectional ‘ floating dry dock, basin, and railway, accord- 
ing to a plan and specifications forming a part of the contract.” 

That the work was to be constructed under the superinten- 
dence of a civil engineer appointed by the United States, with 
power to reject and exclude any materials not in accordance with 
the specifications ; and to see that the said works were construct- 
ed according to said plan and specifications, 

That the basin was to be constructed at such place, in the 
navy yard at Philadelphia, as the Secretary of the Navy should 
select. 

That the floating dock was to be constructed at or near the 
said navy yard, and when completed, to be delivered and put in 
the said basin. 

That the said Dakin and Moody covenanted “to construct 
and complete the said floating dock, basin, and railway, together 
with all the machinery, fixtures, and apparatus necessary for suc- 
cessfully working the same, and for shoring, and securing ves- 
sels of each class aforesaid,” (viz: a ship of the line of the first 
class of 5,300 tons displacement, and steam vessels of war of 
the largest class, at least 350 feet in length, and of breadth in 
proportion,) ‘¢on the ways according to the plan and specification 
hereto annexed, and with the matertals specified therein, of the 
best quality.” 
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The United States agreed to pay therefor the sum of $813,742, 
in the manner specified, which provided for payments of specific 
sums upon the completion of specific parts of the work, certified 
by the superintending agent of the United States, and approved 
by the commandant of the navy yard, (which several payments 
amount to the whole sum,) ‘‘ excepting and reserving froin each 
of said payments, twenty per cent. on the bills so approved, a3 
security for the faithful performance of the work. 

“¢ And after the completion and satisfactory trial as herein pro- 
vided of said works, which said Moody and Dakin warrant 
shall successfully dock and haul on and off the ways, vessels of 
either class before named, the said twenty per cent., above 
- reserved and retained, shall be paid over to them in full. 

‘If the said basin, dock, and railway, after completion, shall 
prove insufficient to dock successfully vessels of the navy accord- 
ing to their warranty aforesaid, then the said Dakin and Moody 
shall refund to the Treasury of the United States the sums of 
money which may have been paid to them under this contract, 
and they are to have the privilege of removing the materials 
which they may have used in the construction of said dock, basin, 
and railways. 

“And it ts further ee that. the United States shall provide 
the vessel, or vessels, necessary for the purpose of testing the 
capacity of said works to dock vessels of the class aforesaid, to 
the satisfaction of the Secretary of the Navy, within three months 
afier the completion of said works, certified a the superintendent 
on the part of the United States.” 

The works were completed, according to the plan and speci- 
fications of the contract, and the payments were made, except- 
ing the twenty per cent. on. each payment; and in the month 
of June last the contractors, Moody and Dakin, gave notice to 
the Secretary of the Navy, that they were ready to perform the 
operations of docking and hauling on and off the vessels. 

Thereupon the Secretary of the Navy assigned: the steamer 
- Saranac, ‘‘ by no means equal in weight and tonnage to the stipu- 
Jation of the contract,’ and “ ordered a board.of officers to super- 
intend the experiment, with instructions to report the result to 
the department.” | 

The board of officers eonfined the contractors Dakin and 


TO THE SECRETARY OF THE NAVY. 409 





Contract with Navy Department. 





Moody, to making the experiment, by placing the ‘‘ Saranac”’ 
on the floating dock, ‘* so that the side of the dock next the navy 
yard be not more than one hundred feet from some part of the 
navy yard, to -which chains or other sufficient fasts can be prop- 
erly secured, and sufficient security against wind be furnished 
in other directions by anchors, and chain cables. There the 
depth of water was found to be totally insufficient.”’ 

‘Dakin and Moody then proposed to the board of officers, that 
the experiment should be made in the river, at the distance of 
about three handred and fifty feet from the pier of the navy yard, 
and directly opposite to the frigate-house, where there was sufhi- 
cient depth of water. ‘To this the board of officers would not 
assent, | 

The Saranac was ordered to sea, and the board of officers 
adjourned, and left Philadelphia on the 29th uy last, and so 
the experiment was not made. 

The beard of officers, in substance and effect, insisted on 
their decision, that the docking must be done within the distance 
assigned by them, where the depth of water was insufficient, and 
that it was the duty of the contractors, Dakin and Moody, to 
dredge the bottom of the Delaware river, so as to give the ne- 
cessary depth of water within the distance from the piers, so set 
and limited by the board of officers, so appointed by the Secre- 
tary of the Navy. The experiment having so failed, the Saranac 
having been ordered to sea, the Secretary of the Navy approving 
the decision of the board of officers, (by his letter of 5th of 
August, 1851,) has not assigned any other vessel in the place 
of the Saranac, nor receded from the decisions of the board of 
commissioners appointed by the Secretary of the Navy to super- 
intend the experiment; the time alluded to in the contract, of 
three months after the completion of the works, certified by the 
Superintendent on the part of the United States, has expired. 

My opinion is requested, ‘¢ whether the board has correctly in- 
terpreted the contract, or whether the dredging must be done at 
the expense of the government, under an additional appropria- 
tion by Congress, and whether any portion of the twenty per 
cent. reserved, can be paid until the experiment in question, 
has been satisfactorily performed ?”’ 

I am of opinion that the interpretation of the eoneeace: as made 

by the board of efficers, was wrong. ‘The contract did not bind 
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the contractors Dakin and Moody, to find, or make, by dredging 
and removing obstructions, a sufficient depth of water in the 
river to suit the convenience of the officers and servants of the 
government, in using the floating dock. If the necessary depth 
of water, for hauling vessels on and off the railway of the float- 
ing dock, was necessary for safety agatnst wind, to be had 
within a precise given distance from the basin and piers of the 
navy yard, then the river should have been examined and its 
soundings taken, and the depths ascertained by the officers of 
the government, before the local position of the basin was select- 
ed by the Secretary of the Navy. Dakin and Moody had nothing 
to do in the selection of the site of the basin. To confine the 
experiment, as to the strength and capacity, and sufficiency of 
the floating dock and machinery, to the distance from the piers 
of the navy yard, as decided by the board of commissioners to 
be the proper cofistruction of the contract, was an interpolation 
and misconstruction ofthe words, sense and spirit ofthe instrument. 

F am also of the opinion that if the dredging to obtain the 
depth of water necessary for the safe and convenient use of the 
floating dock, within the distance defined by the board of 
officers, is to be done, or if any dredging whatever, to deepen 
the river, is to be done, it must be done at the expense of: the 
government of the United States. The contractors, Dakin and 
Moody, are in no way concerned to take act or part, or to await 
the event, of any such dredging for deepening the river. In the 
plan and specifications, and body of the contract, there is noth- 
ing to bind them to dredge the river, remove obstructions, or 
procure for the United States, a sufficient depth of water in the 
river, opposite and near to the piers of the navy yard. Depth 
of water in the river constitutes no part of the materials which 
Dakin and Moody were bound to furnish and to have the privi- 
ledge of removing, if the said dock, basin, and railways, should 
be insufficient. 

I am also of opinion that the said Dakin and Moody are en- 
titled to have the whole sum of the twenty per centum reserved 
out of the several and respective payments made to them, from 
time to time, upon the certificates of the superintendent and ap- 
proval by the commandant of the navy yard. The contractors, 
Dakin and Moody, under the superintendence of the civil engi- 
neer appointed by the Secretary of the Navy, have performed 
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every thing to be done on their part towards the construction 
and completion of the basin, floating dock, and railway, and ma- 
chinery and apparatus. Nothing remained to entitle them to 
have the reserved funds of twenty per cent., but the experiment 
to try the strength and sufficiency of the work, which had been 
so constructed, upon the approved plan and’ specifications, and 
of the best materials, all superintended in progress, inspected and: 
approved, when completed. 

The experiment, as a test of the strength and sufficiency of 

the work, has been prevented by the act of the officers of the 
government, that is, by the government. In such case the 
doetrine of the law is, that the contractors, Dakin and Moody, 
Stand in the same predicament as if the experiment had been 
successful in establishing the strength and sufficiency of the 
works. 
- If he who is to be benefited by another’s fulfilling his con- 
tract or agreement, is the occasion why it is not carried into 
execution, ‘‘the party bound to performance will be in the same 
condition as if the agreement had been fulfilled by him.””? (Co. 
Litt. 206, b. 207, a. 208, a. 209, 210,b; Touchstone 393, 394; 
Hotham vs. East Ind. Comp. i Durrf. and East p. 645; 
' Pothier on Obligations, part 2, ch. 3, art. 1, 53, Evans’ Ed. p. 
107.) 

This doctrine of the law is founded in morals, on an estab- 
lished maxim, that “no one can take advantage of his own 
wrong,”’ (Noy’s Maxims, No. 33.) 

The government of the United States is bound to be a moral 
agent ; its contracts must be ruled and governed by the maxims 
and principles of law. 

The sufficiency and utility of such floating dry-dock, bain, 
and railways, were well established by experiments and continued 
use, before the date of this contract of 1818, between the United 
States and Dakin and Moody. 

It seems very clear to my mind, upon the articles of the agree- 
ment and covenants between the United States and Dakin and 
Moody, upon the complete construction of the floating dock, 
basin, railways, machinery, and apparatus, as certified by the 
civil engineer appointed by the United States, and as approved 
by. the commandant of the navy yard, according to the approved 
plan and specifications of the contract, and of the best materials 
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as inspected by the said civil engineer and superintendent, and 
upon the report of the board of officers appointed by the Secretary 
of the Navy, that the contractors, Dakin and Moody, are justly 
entitled to have payment of the whole sum of the reservations of 
twenty per cent. on the several payments, without further delay 
for experiment as to the sufficiency of the work to dock and 
haul on and off the ways successfully. 

To prevent all further delay, doubt or difficulty, I advise that 
payment be made to Messrs. Dakin and Moody, of the money 
withheld, upon their entering into a new obligation according to 
their letter of the 23d of September last, to be responsible to 
the government for any defect and insufficiency which shall be 
manifested when the test shal! be fairly made as to the sufficiency 
of the works. 

Very Siete yours, &c., 


J. J. CRITTENDEN. . 
Hon. W. A. GraHAm, 


Secretary of the Navy. 





TITLE OF THE UNITED STATES TO ALLUVION AT POINT 
COMFORT. 


A patent issued to F, which was founded on a Virginia land warrant located on 
the shore of Chesapeake Bay, including the shore between high and low tide. 
It also included an alluvion formed since the grant to the United States, by 
Virginia, of 250 acres of land embracing Old Point Comfort, whereby his 
location nearly surrounded Fort Monroe. Held that although such alluvion 
would be an increase of the 250 acres originally granted to the United States, 
yet by the law of nations, and by the statutes of Virginia of 1679, 1819, and 
1249, the title to the same ?s in the United States. 

The rule of the English common law that private rights to Jands bordering on 
the sen, or a bay, or river where there is a flux and reflux of the sea, should 
be limited to high-water mark, has not obtained in Virginia since the 3lst. 
Charles If. 

Natural boundaries prevail over artificial boundaries. 


ATTORNEY GENERAL’S OFFICE, 
November 11, 1851. 
Sir: The contents of your letters of the 3d and 7th of 
October, have been duly considered. 
As the patent to Mr. French has actually issued upon a recent 
survey, upon a Jand office treasury warrant, located on the 
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Chesapeake Bay, including the shore between high tide and low 
tide, and also an alluvion formed since the grant to the United 


States by the State of Virginia, whereby Mr. French nearly. 


surrounds F'ort‘Monroe,—and as he has brought an action of tres- 
pass against one or more of the officers of the United States, —the 
comparative merits and demerits of the claim of Mr. French, and 
that of the United States, can be judicially determined upon the 
documents and facts. . 

If the title to the Jand is in Mr. French, and not in the United 
States, then, indeed, it would not be proper to incur the trauble 
and expense of litigation; and the government had better pur- 


chase the title of Mr. French. But after examining the act of 


the General Assembly of Virginia, passed Ist January, 1821, 
authorizing the Governor to ‘* transfer, assign, and make over 
unto the United States, the right of property and title, as well 
as all the jurisdiction which this Commonwealth possesses over 
the lands and shoals at Old Point Comfort and the Rip Raps,”’ not 
to exceed two hundred and fifty acres at Old Point Comfort, and 
the cession of the shoal at the Rip Raps not to exceed fifteen 
acres ; and after examining the deed made to the United States, 
in pursuance of that act, together with the opinion of Mr. Bax- 
ter, the Attorney General. of the State of Virginia, and the re- 
port and opinion of Mr. Jaynes, the attorney of the United States 
for the Eastern District of Virginia, in favor of the validity of 
Mr. French’s title to the land he had recently surveyed and 
carried into grant at Old Point Comfort, (intending thereby, to 
limit the grant to the United States, to high-water mark, in the 
year 1838, and to take to Mr. French the soil between high tide 
and low tide, with the alluvion formed since the grant to the 
United States,) my mind has led me to conclusions decidedly 
against the validity of Mr. French’s claim, and in favor of the 
title and right of soil and jurisdiction of the United States. 

This act of Assembly, besides the proviso that the cession at 
Old Point Comfort shall not exceed 250 acres of land, also pro- 
vides that the cession shall not be construed to prevent the 
officers of the State from serving legal process within the juris- 
diction to be ceded, ‘‘ nor to prevent, abolish, or restrain the 
right and privilege of fishing, hitherto enjoyed and used by the 
-citizens of this Commonwealth, within the limits aforesaid, * * 

Vou. v—27 


414 HON. JOHN J. CRITTENDEN ~ 


Title of the United States to alluvion at Point Comfort, 





* * for to authorize the discontinuance of the present road 
to the fort, or in any mannerto prevent the spilots from erecting 
such marks or beacons as may be necessary.”” And with the 
further provision, that if the United States should abandon said 
lands and shoals, or appropnate them to any other purpose chan 
fortification and national defences, *.* * then the said 
_ lands and shoals shall revert to and revest in the said Common- 
wealth. * : ; 

The deed to the Gaited States by the Governor of - Virginia, 
recites this act with its enacfments and provisoes, and conveys the 
two parcels, the one at Old Point Comfort, the mies at the Rip 

Raps, subject to the provisoes in the said act of the General: . 
- Assembly. : | : 

The deed By the Governor bears no date, but refers to a sur- 
vey made by the surveyor of Klizabeth City County, ‘ dated 
17th July, 1838 ;” andthe deed to the United States was admit- 
ted to record in that county court on the 12th December, 1838, 
so,the deed must have been deliv ered between the 17th of July 
and the 12th of December, 1838. 

The deed describes the Jahd at Old Point Comfort, as adja- - 
cent to, and, in part surrounding, a tract of two acres theretofore 
~ grauted by the State of Virginia to the United States for a light- 
house establishment, which two parcels, making together two 
hundred and fifty-two acres, are blended in the conveyance into 
one tract of two hundred and fifty-two acres, described as be- 
ginning at the southeast foot of Mill Creek Bridge. The 
courses and distances are then given, showing the meanders of | 
Mill Creek up to a marsh overflowed by high tide in the creek, 
thence across the neck of land sixty poles. to the. Chesapeake 
Bay ‘‘at high-water mark,” thence down the bay by various 
courses and distances to the beginning at the bridge. : 

The meanderings of Mill Creek are by seventeen courses, 
with distances on each course, amounting in all to six hundred 
and fifty-five poles; and with meanderings of the bay, by six- 
teen courses, with the distance on each, in all amounting to 
eight hundred and sixty-four poles, having a water boundary of 
fifteen hundred and nineteen poles. 

All the distances around the land amount to, fifteen hundred 
and seventy-nine poles; the boundaries made by the hands of. 
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man, named in the grant, are three, the bridge, a dead pine, and 
a pine. 

After conveying and ceding to the United States * all the ant 
of property and title and jurisdiction of the said Commonwealth 
to the two tracts of land”? at Old Point Comfort and at the Rip 
Raps, the deed expresses that the conveyance is made on the 
conditions and reservations mentioned in the act of Assembly :— 
First, that the United States shall use the two tracts of land “ for 
the purpose of fortifications and national defence, and no other ;”” 
Second, that it shall not prevent the officers of the State “from 
execuling any process, or discharging any legal functions within 
the jurisdiction herein conveyed and ceded; nor prevent, 


abolish, or restrain the right and privilege of fishing hitherto en- 
joyed and used by the citizens of this Commonwealth within the 


. limits of said lands and shoals ;”’ nor authorize the discontinu- 


ance of the road established through the said land at the date of 


the passage of the act. 

This cession to the United States, of property and jurisdiction, 
was authorized, made, and accepted, under that clause of the 
Constitution of the United States, which empowers Congress to 
exercise exclusive legislation and authority over all places pur- 
chased by consent of the legislature of the State in which the 


same shall be, for the erection of forts, magazines, arsenals,. 


dockyards, and other needful buildings. 


™ 


Being a transaction between two governments, for national » 


purposes, the act and deed of cession to the United States must 
be construed according to the principles of the law of nations, 
and.so as to accomplish the purposes and end of national defence 
expressed in. the act of the General aims: of Virginia, and in 
the deed made under it. 

The patent to Mr. French is founded ona ined office treasury 
warrant, purchased, entered, and surveyed under the laws of the 


State of Virginia, for granting to individuals, in property, only 


for private purposes, waste and unappropriated Jands of the 
Commonwealth, the — over the lands remaining in the 
Commonwealth. 

If the lands desctibed in the patent to Mr. French, was “not 
subject to the jurisdiction of the State of Virginia, or was not 
waste and anappropriated by the laws of the State at the time 
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Mr. French made his entry for it; or was not liable to be entered 
for and taken up in the manner adopted by Mr. French ;—then his 
patent is of no avail, and conveys no estate or interest in the 
land. 

It is due to the State of Virginia to remark, that the issuing 
of the patent to Mr. French, for land possessed by the United 
States, claiming title and jurisdiction under a previous grant, 
does in no degree implicate the honor and good faith of the State. 
Under a general system for granting to individuals, who should 
apply, the waste and unappropriated lands belonging to the State, 
the individual makes an entry with the surveyor, for the Jand 
supposed by the applicant to be vacant and unappropriated ; the 
surveyor executes a survey as directed by the applicant ; the plot 
and certificate of survey, with the warrant of survey, are returned 
into the General Land Office; and thereupon a patent issues, as . 
of course, the ministertal officers of the government not judging 
of the propriety or validity of the proceeding, but leaving that 
matter to be determined judicially. 

Jurists in discoursing of the sea, and the property and juris- 
diction which may be acquired over parts of it, distinguish 
between the high or open sea, (Altum Mare,) and the parts shut 
in by the land (Mare Clausum,) as straits, bays, rivers, and 
creeks in which the tides flow and reflow. 

Every water which flows and reflows is called an arm of the 
sea so far as it flows; every navigable river so far as the sea 
flows and reflows therein is flumen regale ; and the fishery of 
it is a royal prerogative, (16 Viner, Prerogative—B. a.—pl. 
5 and 14, p. 574, 576.) 

But every subject may, of common right, fish with lawful nets, 
&c., in the seas and navigable rivers, and the king’s grant cannot 
bar them thereof; but the crown only hath right to royal fish, and 
that the king may grant, (4 Bac. Abrid. Prerogative, p. 156.) 

Grotius tells us, ‘‘ that a certain space of the sea may be an 
appurtenance to the land possessed by one or more nations. 
Neither is it any objection to say that it is not surrounded on all 
sides with the land of one or more nations; for, notwithstanding 
that, it may be appropriated.”” (Grotius, of War and Peace, book 
2, ch. 3, s. 10, p. 164.) Again, he says, the jurisdiction of 
sovereignty over a part of the sea, is acquired, first, in regard to 
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persons, as when a fleet, which is a sea army, is kept in any 
part of the,sea; second, in regard to territory, as when a_coun- 
try is possessed of land bordering on the sea, and those who sail 
on the coasts of that country may be compelled from the land. 
(Grotius, book 2, ch. 3, sec. 13, p. 167.) 

That doctrine is confirmed by Vattel, who says, that nations 
“extend their dominion over the sea, along the coast, as far as 
they are able to protect their rights. It concerns their safety and 
the welfare of the state, that the whole world be not permitted 
to come so near their possessions, especially with men-of-war, 
as to hinder the approach of trading nations, and disturb navi- 
gation.’ * * * It is not easy to determine to what dis- 
tance a nation may extend its rights over the sea by which it is 
surrounded. But between nation and nation all that can be ra- 
tionally said is, that the ‘* dominion of the state over the neighbor- 
ing sea, is as far as is necessary for its safety, and it can render 
it respected.”? At present the whole space of the sea, within 
cannon-shot of the coast, is considered as making a part of ter- — 
ritory ; and for that reason ‘‘ a vessel taken under the cannon ofa 
neutral fortress, is not a good prize.’’—Vattel, book 1, ch. 23, 
S. 288, 289, p. 118, 119. 

Again, he tells us, ‘‘the banks of the sea belong incontestably 
to the nation that possesses the country of which it is a part.” 
‘¢ The ports and harbors are a dependence, and even a part of 
the country; and, consequently, are the property of the nation. 
We may apply to them, as to the effects of the domain of the 
empire, every thing that has been said of the land itself.”— 
Vattel, book 1, ch. 23, s. 290, p. 119. 

‘* All that we have said of the parts of the sea near the coast, 
may be sail more particularly, and with much greater reason, 
of the roads, bays, and straits, as still more capable of being 
occupied, and of greater importance to the safety of the country. . 
* * * ‘A bay, whose entrance may be defended, may be 
possessed and rendered subject to the laws of the sovereign.” 

‘If a sea is found entirely enclosed by the land of the nation, 
with only a communication with the ocean by a channel, of 
which that nation may take possession, it is no less capable of 
being occupied and becoming property than the land.””—Vattel, 
book 1, ch. 23, s. 291, 294, p. 120. 
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Grotius tells us that the property and dominion of the sea 
might belong to him, who is in possession of the lands on both 
sides; though it be open above as a gulf, or open above and be- 
low, as a strait, provided it is not so great a part of the sea as 

that, when compared with the lands on both sides, it cannot be 
supposed to be some part of them. And now, what is lawful 
to one king or people, may be also lawful to two or three, if 
they have a mind to take possession of a sea thus enclosed 
within their lands; for it is in this manner, that a river which 
separates two different nations, has been first possessed by both, 
and then divided.—Grotius, book 11, ch. 3, see. 8, p. 162. 

Puffendorf, in his Treatise of the aw of ‘Nature and of Na- 
tions, (book 4, chap. 5, sec. 8, p. 383,) tells us, ‘it is mani- 
fest that in these times, when shipping is brought to its highest 
perfection, it is presumed that every maritime people, at all 
acquainted with navigation, are lords of the sea where it 
toucheth their own shore, so far as it may be accounted a de- 
fence, especially in ports and other places where there is con- 
venience of landing. In like manner, the gulfs and channels, 
or arms of the sea are, according to the regular course, sup- 
posed to belong to the people with whose lands they are en- 
compassed. But in case different nations border on the same ~ 
channel, the sovereignty of each shall be conceived to reach 
into the middle of the water from every part of their respective 
shores, unless either, or all the states have agreed, by covenant, 
to use the whole water promiscuously among themselves, and 
to exercise a general undivided sovereignty over it against 
foreigners ; or else, if one particular people has obtained a do- 
minion over the whole, by part, or by the tacit concession cf the 
rest, or by the right of conquest, or because they first fixed their 
stations near it, and immediately took it into full possession, 

. exercising acts of sovereignty against the people of the oppo- 
site shore. In which latter case, nevertheless the other neigh- 
boring states, their fellow-borderers, shall be supposed to be 
lords of their particular ports, and of so much of tke sea as the 
convenient access to the shore requires.” 

What is said by Puffendorf, as to the middle of the water 
being the boundary between different nations bordering on the 
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same channel, accords with the doctrine of Grotius,.in book 2, 
chap. 3, sec. 16, par. 2, and sect. 17, p. 170, 171. 

Rion these authors we learn, 1. that a nation possessed. of 
a country washed by the sea, or by the arms of thé sea, may 
acquise a property in the sea, and jurisdiction over it to a certain 
extent, in consequence of the possession of the lands bordering 
on’the sea, or on the arms of the sea; that this property ‘and 
jurisdiction over the sea, or an arm of the sea, is an appurte- 
nance to the territory bordering on the sea, or arm of the sea, a 
dependence upen or appendage to the lands possessed on the 
shores or banks of the sea, or arms of the sea; that the water 
of the sea being i in continual flux and reflux, ae free to the use 
of all nations and people, is not, simply and of itself, a proper 
subject of property and dominion, and can only be made so by 
' reference either to a fleet actually stationéd, or to the territory, 
‘lands, and banks washed by the’sea, and possessed by the na- 
_tion; thereby to give such domain and jurisdiction a local habi- 
tation, and regulate its extent. . . - 

.2. We learn that if two nations are possessed of isecitony on 
opposite sides of a.bay, or navigable river, dividing their pos- 
Sessions, without any pact or assent, expressed or implied, or 
other cacumstance, to divide the property and jurisdiction of the 
Sea or river between them unequally, 1 in such case, ‘ the sove-_ 
reignty of each shall be conceived to reach into the middle of 
_ the water from any part of their respective shores.”’ 

3. In case one nation hath first taken possession of the whole 
of the bay.or navigable river, exercising acts of sovereignty, 
in that respect, against the people possessed of land bordering 
_ on the bay or river, nevertheless such neighboring people * shall 
be supposed to be lords of their particular ports, and so much of 
the sea, or navigable river, as the convenient access to the shore 
requires.” ” - 6 * ¢ 

Virginia, when a colony under the royal charter, was possess- 
ed of territory bordering on the open sea for one hundred and 
ten miles, including Cape Henry and also of territory with a 
divided jurisdiction between her and Maryland, bordering on 
the Chesapeake Bay, from Cape Charles to the mouth of the 
Potomac River, and on the south and southwest thereof. By ° 
the principles. of the law of nations, before cited, Virginia be- 
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came entitled, as appurtenant to such possession of territory 
bordering on the open sea and the land-locked bay, to a juris- 
diction over the open sea to the distance of cannon-shot, or 
three miles from the sea-shore, along the whole extent of her 
coast, and also over the water of the Chesapeake Bay, from 
the western shore thereof to the middle of the water, from Cape 
Charles to the mouth of the river Potomac. Maryland having 
the jurisdiction over the waters of the bay, from Cape Charles 
to the mouth of the river Potomac, along the eastern shore of 
the bay. The possession had by Virginia of territory border- 
ing on the open sea, and on the bay, gave locality and extent 
to her jurisdiction over the open sea, and the water of the bay. 
When Virginia ceded to the sovereignty of the United States 
the property in the land at Old Point Comfort, bordering on 
the Chesapeake 864,%; poles, ‘*as well as all the jurisdiction 
which this Commonwealth possesses over the lands and shoals 
at Old Point Comfort and the Rip-Raps,”’ for the purpose and 
‘use of ‘fortification and national defences ;’’ the Constitution 
of the United States, and the principles of the law of nations, 
before recited, operating upon the said conveyance and cession, 
by the State of Virginia to the United States, invested the Gov- 
ernment of the United States with the right of properfy in the 
territory described, and with the appurtenant and appendant 
jurisdiction to low-water mark, at least, if not to the middle of 
the water of the bay, from every part of the land bordering on 
the bay, conveyed and transferred to the United States; that is 
to say, a jurisdietion over the water of the bay, bounded above 
and below by the jurisdiction of Virginia, appurtenant to her 
unceded possession on the border of the bay. 

These principles of public Jaw were applied in the adjust- 
ment of the boundaries and jurisdiction between the United 
States and Great Britain upon the Lakes, and the -water. com- 
munications between them respectively, the Mississippi River, 
the Apalachicola River, the St. Mary’s River, and the River 
St. Croix. Such are the primciples of the public law prevailing 
on the continents of Europe and America. 

Mill Creek, spoken of in the present conveyance and cession, 
is made by the water of the Chesapeake Bay, flowing through 
a narrow break in the bank of the bay; it then ‘widens into a 
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lake terminating in a marsh overflowed at high tide, and 
is a great obstucle to an enemy’s approach to Fort Monroe. 
From the bridge up Mill Creek by the meanders to the 
Dead Pine, the distance is six hundred and twenty-nine poles ; 
from the bridge over Mill Creek up the bay to the line of 
the grant to the United States, the distance by the meanders 
is 864 poles. The curves and indentations of the creek and 
the bay, as they existed when the grant to the United States 
was executed, in the year 1838, are not fixed and made 
known by any monuments or marks made by the hands of man. 
There are no monuments, no faithful memorial, to tell the present 
generation in’ what parts the waters may have encroached by 
little and by little upon this land, nor in what parts they may 
have receded gradually in the course of the last thirteen years, 
nor to point out to future generations the encroachments and 
recesses of the waters, from the year of this grant, to the United 
States. The natural boundaries of the Chesapeake Bay and 
Mill Creek superseded the necessity of placing artificial marks 
and monuments. 

The natura] boundaries of the bay and the creek are to pre- 
vail over the courses and distances expressed in the grant. 
(Bruce vs. Taylor, 2 Marshall, 160; The Trustees of Jefferson 
Seminary vs. Wagnor, 1 Marshall (Alex.,) 243; Cockrell vs. 
McQuin, 4 Monroe (Thos.,) 61; Alexander vs. Lively, 5 Mon- 
roe (Thos.,) 162; Bruce vs. Morgan, 1 B. Monroe, 26.) 

In the case of Bruce vs. Taylor, (2 J. J. Marshall, 160,) the 
patent of ‘Thomas Marshall, dated in 1787 for 8,200 acres 
called,—to begin on the Ohio River, thence by given courses and 
distances, without any marked lines or marked corners, to the 
mouth of Kennekenick Creek, (which mouths in the Ohio River) 
thence by certain courses and distances, without any marked 
lines or marked corners, to a stake on the Ohio, thence by 
courses and distances to the beginning. If the courses and dis- 
tances in Marshall’s patent, were to prevail over the natural 
boundary of the Ohio, then the land patented to Bruce in 1818, 
for 400 acres, would have been excluded from Marshall’s 
patent; but if the natural boundary of the Ohio River prevailed, 
in preference to the courses and distances, then the land patented 
to Bruce, would be included in the elder patent to Marshall, 
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The Court of Appeals adjudged, that, as there are no intermediate 
marked lines and corners between the upper and lower corners 
on the river, called for in Marshall’s patent, the ‘legal con- 
struction of the patent”? was ‘that the Ohio River, with its 
sinuosities, is one of the lines of its boundary.” 

In the case of the Jefferson Seminary, (1 Marsh.(Alex) p. 243,) 
the patent called to begin, at the mouth of gut at a corner tree 
named, near the Ohio River; thence down the river by certain 
courses and distances, but without any artificial lines or corners. 
The marked line from the beginning, contended for by the de- 
fendant, was marked at a period subsequent to the date of the 
survey. The court of appeals adjudged that ‘* as there was no 
artificial marked-boundary, we cannot hesitate to say that it was 
intended that the survey should be abutted by the Ohio River.” 
The absence of artificial marks, left the natural boundary of the 
river to prevail over mere courses and distances not marked— 
not visible. a 

The other cases, above cited, are to the same effect ; courses 
and distances along a water-course, which were never marked 
_artificially and visibly, must yield to the natural visible. water- 
course. | 

That the unmarked, invisible courses and distances upon the 
natural boundary of the bay and creek, should be taken in 
preference to the visible natural boundaries, is a proposition 
against reason. It is extremely inconvenient to nations and to 
individuals, that their possessions should depend upon mere 
description, ideal, invisible boundaries. | When nations agree 
upon descriptive, invisible boundaries, to be ascertained by art 
and science, they presently, that is to say, in convenient time, 
cause them. to be ascertained and fixed by visible marks and 
monuments. Nations and individuals grant their lands by nat- 
ural boundaries, or by marked ‘boundaries, visible and stable ; 
otherwise contentions, trespasses, and litigations, the bane of 
society, Spring up. - 

In the ordinary mode of surveying, by the magnetic needle, 
(the variations whereof, at different times, puzzle the scientific,) 
and by measuring with a chain, over uneven surfaces, without 
plumbing and levelling to compute the distances, as on a smooth 
horizontal plane, together with the difficulty, if not the imprac- 
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ticability of moving from station in a direct mathematical line, 
it necessarily follows that great accuracy in courses by the mag- 
‘netic needle, and distances by a chain over uneven surfaces, 
cannot be attained. Courses and distances so taken, but not 
marked upon the ground by any tangible, visible thing, are not 
fit rules of property, are not to be preferred as superior to, and 
as superseding visible natural boundaries. Courses and dis- 
tances are resorted to for computing, to a reasonabie degree of 
certainty, the contents of areas of land, circumscribed by natural 
or artificially marked boundaries, or by both; and for tracing 
and restoring, as well as may be, artificial lines and corners 
when lost by time and accident, or destroyed by design, and 
when no better evidence of their former locality can be had. 

In consideration of the inconveniences of depending on 
courses and distances unmarked upon the ground, in granting out 
the public domain, the Legislature of the State of Virginia en- 
acted, that ‘‘ the surveyor at the time of making the survey, shall 
see the same bounded plainly by marked trees, except where a 
water-course or ancient marked line shall be the boundary.” 
(Chancellor’s Revisal of Laws of Virginia, Acts of 1779, ch. 
13, sec. 3, p. 96.) The act of the General Assembly of Vir- 
ginia, passed 17th December, 1792, entitled an ‘‘ Act for re- 
ducing into one, the several acts concerning the land office, as- 
certaining the terms and manner of granting waste and unap- 
propriated lands, for settling the title and bounds of lands, di- 
-tecting the mode of processioning, and prescribing the duty of 

surveyors,” (edition of 1794, chap. 86, sec. 3,) enacted, that 
“the surveyor, at the time of making the survey, shall not leave 
any open lines, but shall see the same bounded plainly by 
marked trees, except where a water-course or ancient marked 
line shall be the boundary.” 

‘The surveyor of Elizabeth City County, at the time ihe made 
‘the survey of the land at Old Point Comfort, in July, 1838, left 
fifteen open lines on Mill Creek, and minciceh open on the 
Chesapeake Bay, because the water-courses were the bounda- 
ries which he represented on the plat, at high-tide and low-tide. 
The water-courses, then, are the boundaries ; not the open, un- 
inarked, invisible courses and distances. 

The territory at Old Point Comfort, ceded to the United 
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States by the State of Virginia, so bounded on the tide waters 
cf the Chesapeake Bay and Mill Creek, and, having in that part, 
no artificial limits, but natural boundaries, is precisely one of 
the class of jurisdictions of national sovereignty, denominated 
by writers on the law of nations, as having “arcifinious bound- 
aries ;”’ that is to say, boundaries not artificial, but natural or 
undetermined limits, (ferriforia arcifinia ;) and it enjoys the 
right of alluvion, that is, the increase of land which the course 
of the river may form by little and little; these additions of ter- 
ritory, in following nature, belong to the same master.—Vat- 
tel, book 1, ch. 22, s. 268, p. 111. 

Grotius tells us, ‘It is often disputed among neighboring 
people, whether the bounds of the jurisdiction be not altered as 
often as the river that runs betwixt them, changes its course ; 
and whether the addition that the river thus makes, does not 
accrue to them who are on that side where the addition is 
made? Which controversy must be determined from the na- 
ture and manner of the acquisition. Authors who have written 
on the boundaries of land, inform us that there are three sorts 
of lands; one sort is called ‘ limited,’ because it is enclosed by 
limits which are made by the hands of man. Another is assign- 
ed, in gross, or comprised within some certain determinate 
measure. A third is arcifinious, so called, because it has (fines 
arcendis hostibus tdoneos ) boundaries fit to keep the enemy out; 
that it has natural limits, such asrivers,&c. * * * = * 
In arcifinious lands, the river by altering its course, does also 
alter the borders of the territory ; and whatever the river adds 
on one side shall be under his jurisdiction who has his lands 
there.”’—Grotius, book 11, ch. 111, s. 16, p. 169. 

The two first sorts of lands, distinguished by Grotius, have 
fixed, determinate, unchangeable limits, and definite bounda- 
ries, made by art, not by nature; and are different from, and 
in contrast with the last sort,—the arcifinious boundary ; that 
is, defensive boundary, limits not made by human hands, 
but natural limits, such as mountains, rivers, bays, straits, 
lakes, and such like, which, by the operations of nature, 
may be altered, enlarged, or diminished, added to by alluvion, 
or by recess of the water, or taken from by the encroachment 
or abrasions of the water. 
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The same author tells us, that ‘in any doubt about the 
bounds of a state, those Jands which reach to some river are to 
be reckoned -arcifinious, because nothing is so proper to dis- 
tinguish jurisdictions as that which is of such a nature as that 
it is not easily passed over.”?—Grotius, book 2, ch. 3, sec. 17, 
par. 2, page 171. 

Questions as to the property in islands newly formed, or in 
lands nade by the recess, or by the drying up of the waters, or 
by the change of the course of the water, whereby the channel 
is left dry, he resolves according to the original acquisitions of 
the public; and the public grants thereafter made, of such ac- 
quisitions to other jurlsdictions, or to particular individuals in- 
vested with a subordinate jurisdiction under the prince, or to 
private persons. 

‘‘ As to alluvions, and whatever improvements the floods make, 
whatever parcels and bits of land may be added, they must be- 
long to the public, provided the public has the property of the 
river ; but the public has the power to grant them, as to others ; 
so also, to those who own the lands adjoining; and they are sup- 
posed to do so, if those lands have no other bounds on that side 
but the natural ones; that is, the river itself. * * * * 

“‘ For what we have said before concerning the extent of a 
territory, when we treated of the possession of it, the same is of 
force in private lands, but with this difference, that the bounds 
of a state (if in dispute) are presumed to be arcifinious, bound- 
ed by hills, woods, or waters, because most agreeable to the na- 
ture of a territory ; but private lands are rather supposed to be 
limjted or contained in a certain measure, as most agreeable to 
their nature. 

‘‘ But we do not deny that the people may assign their Jand 
with the same right as they themselves enjoy it, that is, as far 
as to the very river; which, if so, then is any addition which 
Shall be made, in this manner, theirs also.”,—Grotius, book 2, 
ch. 8, sec. 11, 12, p. 255. 

Certainly it is more agreeable to the nature of the public 
purposes of national defence, for which this cession was made 
to the United States, that the grant should extend to the water, 
rather than it should be limited by the dry uppermost part of 
the bank to the exclusion of the water. 
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Again, Grotius tells us, (book 2, ch. 8, sec. 15, par. 3, p. 
256,) ‘‘but if the lands without the jurisdiction, be held in fee, 
we must see what the nature of the land is, as F said before, ’ 
section 12; for, if it be arcifinious, then the right of alluvion is 
granted with the land.” 

Puffendorf (book 4, chap. 7, sec. 11, page 403 and follow- 
ing) treats of the questions, whether rivers, by secretly forsaking 
their banks, do add to the dominion of the whole territories? 
And whether they improve, in like manner, private estates ? 

He takes the distinction between states limited or encompas- 
sed with artificial bounds, and such states as are ‘¢ arcifinian,” 
such as are naturally fenced against invaders, with the bounda- 
ries of rivers, &c.; and concludes that, when two ‘ neighbor- 
ing nations possess lands thus bounded by nature, which in a 
doubtful case, is always presumed, the river, by gradually . 
changing its current, changes likewise the limits of the domin- 
ions ; and whatever addition it makes to either side, belongs 
to those on whose bank it falls, provided that this alteration be 
made by small degrees; and that the river do not by one sudden 
rupture forsake its channel and force a new way. For the gaining 
or losing of insensible parts, or any such change as entirely leaves" 
the old shape and figure, suffers a thing to remain in appear- 
ance the same; and the conveniency of a natural boundary is 
too great to be slighted and forsaken upon a small damage.” 

Wolff (in his Jus Gentium, part 9,’paragraph 108, . 109, p. 
91) tells us, “if territories which a river separates be arcifinious, 
both nations have the right of alluvion.” i 

‘Doubtless that which is added by alluvion {to the one terri- 
tory, belongs to the territory to which it is joined.” And again, 
he says, ‘* in case of doubt, territories which are bordering upon 
a river shall be presumed to be arcifinious, because, to distinguish 
territories, nothing is more proper than that which is not easily 
passed. 

In the case of Handley’s Lessee vs. Anthony, in the Su- 
preme Court of the United States, February term, 1820, (5 
Wheat. 375,) the question was whether a peninsula, entirely 
surrounded by the water of the Ohio, when the river rises ten 
feet above low-water mark, (but not surrounded by its water 
at a lower stage,) belonged to the jurisdiction of the State of 
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Kentucky, or to that of the State of Indiana. The plaintiff 
claimed it under a grant from the State of Kentucky. The 
_ defendant claimed it by a grant from the United States as being 
a part of the territory of Indiana. 

In delivering the opinion of the Supreme Court, Chief Jus- 
tice Marshall, after alluding to the fact that the charter of the 
State of Virginta comprehended both sides of the River Ohio, 
and that she ceded to the United States, 1781, “all right, title, 
and claim which said Commonwealth had to the country north- 
west of the river Ohio, subject to the conditions expressed in 
the cession,”’ proceeded to say, . . i 

‘‘ When a great river is the boundary between two states or 
nations, if the original property is in neither, and there be no 
convention respecting it, each holds to the middle of the strgam ; 
but when, as in this case, one state is the original proprietor, 
and grants the territory on one side only, it retains the river 
within its own domain, and the newly created state extends to 
the river only. The river, however, is the boundary.” 

‘In case of doubt, (says Vattel,) every country lying upon a- 
river is presumed to hove no other limits but the river itself; 
because nothing is more natural than to take a river for a bound- 
ary when a state is established on its‘borders; and whenever 
there is a doubt, that is to be presumed which is most natural 
and most probable: — 

“Tf (says the same author) the country, which borders on a 
river, has no other limits than the river itself, it is of the. nuin- 
ber of territories that have natural or undetermined limits ; and 
it ‘enjoys the right of alluvion. 

_ “ Any gradual accretion of Jand, then, on the Indiana side of 
the Ohio, would belong to Indiana, and it is not very easy to— 
distinguish between land thus formed and land formed by. the. 
receding of the water. 

“Tf instead of annual, and somewhat irregular rising and fall- 
ing of the river, it was daily, and almost ebbing and flowing 
of the tide, it would not be doubted that a country bounded by 
the river would extend to low-water mark. This rule has been 
established by the common consent of mankind. It is founded 
On common convenience. Even a state retains its jurisdiction 
over the river which constitutes the boundary between itself and 
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another state. It would be extremely inconvenient to extend 
its dominion over the land on the other side, which was left 
bare by the receding of the water; and this inconvenience is 
not less where the rising and falling is annual, than where it is 
diurnal. Wherever the river is a boundary between states, it is 
the main, the permanent river which constitutes that boundary ; 
and the mind will find itself embarrassed with insurmountable 
difficulty in attempting to draw any other line than the low- 
water mark.” 

The Supreme Court of the United States approved and af- 
firmed the instruction of the Circuit Court, ‘* that to low-water 
mark only, on the western and northwestern side of Ohio, does 
the State of Kentucky extend.” 

When Virginia ceded to the United States the country north- 
west of the Ohio, she owned and retdfhed the country lying on 
the opposite side, including western Virginia and the district now 
the State of Kentucky. Then, she retained the jurisdiction over 
the river. But when she ceded to the United States the territory 
at Old Point Comfort, Virginia had only a divided jurisdiction 
over the Chesapeake Bay. On the eastern side the State of 
Maryland has jurisdiction from Cape Charles to the mouth of 
the Potomac River; Virginia, however, ceded to the United 
States her property and title at Old Point Comfurt and the Rip 
Raps, ‘as well as all the jurisdiction this Commonwealth pos- 
sesses over the lands and shoals at Old Point Comfort and the 
Rip Raps,” subject to the conditions expressed in the act of 
cession. And it 1s to be remembered that the fifteen acres at the 
Rip Raps, for the site of Fort Calhoun, are directly opposite Fort 
Monroe; the distance between the sites of the two forts being 
only eighteen or nineteen hundred yards. The fortresses are 
intended to guard the entrance into IJampton Roads and the 
country on James River against the enemy, and also {o prevent 
his fleets from ascending the Chesapeake Bay or James River. 

There are certain well established rules for construing 
treaties, laws, grants, and all other instruments, which, applied 
to this act of cession from the State of Virginia to the United 
States, will show the claim of Mr. French to take the. soil be- 
tween high and low tide and the alluyion, so as to encompass 
Fort Monroe, to be totally without legal foundation. 
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1. ““ We ought to consider the whole discourse together, in 
order perfectly to conceive the sense of it, and to give to each 
- expression, not so much the signification it may receive in itself, 
as that it ought to have from the thread and spirit of the dis- 
course.”’—Vattel, book 2, ch. 17, sect. 285, page 255. 

2. ‘* Every interpretation that leads to an absurdity ought 
to be rejected ; or, in other words, we should not give any piece 
a sense from which follows any thing absurd.”’—Vattel, supra, 
sec. 282, p. 252—Grotius, book 2, chap. 16. sec. 6, p. 355. 

3. ‘“‘The reason of the law or the treaty, that is, the motive 
which led to the making of it, and the view there proposed, is 
one of the most certain modes of establishing the true sense; 
and great attention ought to be paid to it whenever it is required 
to explain an obscure, equivocal, and undetermined point, either 
of law or a treaty, or to make an application of them to a par- 
ticular case.”"—Vattel, supra. sec. 287, p. 256; Grotius, book 
2, ch. 16, sec. 8, p. 355. 

4, In the construction of one part of a statute, every other 
part ought to be taken into consideration ; for this best expresses 
the meaning of the makers. ‘‘ If any part of a statute be obscure, 
it Is proper to consider the other parts, for the words and mean- 
ing of one part of a statute frequently leads to the sense of an- 
other. A statute ought, upon the whole, to be so construed, 
that, if it can be prevented, no clause, sentence, or word, shall 
be superfluous, void, or insignificant.”»—Bacon’s Abr. Statutes, 
(I,) sec. 2, Bouvier’s edition, vol. 9, p. 234; 19 Viner, 
Statutes, (E. B.,) plea 89, 90, p. 520; Lincoln’s College case, 
2 Co. 59, b.; Stowell vs. Zouch, Plow., 365; Rex vs. Ber- 
chett, 1 Shower, 108 ; Arthur vst Bockenham, 11, Modern, 161; 
Smith on demise of Dormer vs. Packhurst, 3 Atk., 136; Doe on 
demise of Bywater vs. Brandling and others, 7 Barn. & Cress, 
643,660; same case, 14 English Common Law Rep. p. 290. 

5. “When any thing is granted, all the means to attain it, 
and all the fruits and effects of it are granted also, and shall 
pass inclusive, together with the thing by the grant of the thing 
itself, without the words ‘ cum pertinentiis’ or any such like words. 
Thé incident, accessary, appendant and regardant, shall pass, by 
the grant of the principal, without the words ‘cum pertinentiis.’ ” 
~—~Sheppard’s Touchstone, chap. 5, p. 89; Littleton, sec. 229, 

VoL. v-—28 


430. +. HON. JOHN J. CRITTENDEN 





Title of the United States to’'alluvion at Point Comfort. 


"fol. 152, sec. 572, fol. 317; Co. Litt. 307, comment on sect. 541; 


Whistler’ s case, 10 Co..64; Lifford’s case, 11 Co.52. 

Examples: By the grant of arable land, the common append- 
ant thereto will pass. By the grant of mills, the waters, flood- 
gates and the like, that are: of necessary use to the mills,¢do 
pass. By the grant‘of a manor,.the advowsons appendant, and 
villains regardant, thereunto, pass.. By the grant of a house or 
ground, the ways thereunto belonging do pass. By «the g grant 
of a inanor, the court-baron thereunto belonging, will pass. 


~The application of the rules of construction to this act of ces- 
sion, as. authorized. by the law, and done by the Governor of the | 


State of Virginia, and accepted by the United States, must re- 
fute the hypothesis of Mr. French, that the grant to the United 
States of domain and jurisdiction is limited, at Old Point Com: 
fort, to the’dry land above high-water mark. ‘The act and deed 
of cession reserve ‘the sight and. privilege of fisbing hitherto 
enjoyed, and used by the citizens of this Commonwealth, within 
the limits aforesaid.’? ‘To restrain the grant to the dry land 
above high-water mark would Jead to the absurdity, that the 


citizens of Virginia had been in the habit of fishing on the dry ; 


land, which i is contrary to rule 2, before cited. 


The interpretation, to limit the grant to high- -water mark, 


sticks in the letter of a part of the grant, in disregard of the 
other_parts, and of the spirit, sense, and reason af the law, and 
the deed made in’ pursuance of the law. Such construction, 


as the claim of Mr. French assumes, ‘Violates all five of the rules 3 


of construction before cited. 
By the grant to the United States, of the land and, ous 
‘tion. at Old Point Camfort. bordering on the bay, to be used 
for the purpose of ‘ fortification and national defences,” all the 
‘means to attain them “are granted also, and shall pass inclu- 
_ sive, together with the thing——without the words, cum perti- 
nentiis, or any such like words.” (Rule 5.) How-can the 
great purposes of fortification and national defences be accom- 
plished without wharves, without docks, without water: commu- 


nication between Fort Monroe, at Old Point Comfort, and 


Castle Calhoun at the Rip Raps, without ungrees: and oo by 
the water, to and from Fort Monroe ? 

-The construction of the grant to the United States, ial 
will allow Mr. French to acquire, from the State. of Virginia, the 
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private right to the soil between high-water mark and low water,. 
and to the alluvion found, and to be found, to environ the forti- 
fication; by such private right, to build walls and houses in 
~ front of the fort, and between the gun and the bay ; and to sub- 
ject the officers, soldiers, and seamen of the army and navy of 
the United States to damages for trespass, if they enter upon 
the premises of Mr. French, his heirs and assigns, without per- 
mission, is wholly inconsistent-with the intention, reason, pur- 
pose, aim, and end of the grant to the United States,-expressed 
in the act of the Legislature of Virginia, and in the deed of 


cession made in pursuance thereof. A construction, which will’: 


so defeat and render illusive the use, effect, purpose, intent and 
reason of the grant so sraphatieally expressed in the act of 
- Assembly of Virginia, and:in the deed made in pursuance of it, 


as a condition upon which the grant.is made, is wrong, pre- — 


posterous, leading to absurdities, and repugnant to’ the well- 
settled rules of construction. 

In the case of Handley’s lessee vs. Anthony, before cited, 
(5 Wheat, 377,) the Supreme Court of the United States say, 
that in fhe cession of the pee) northwest of the river Ohio, 


to the United States, it was intended by Virginia “that the 


great river Ohio should constitute a boundary between the 
States which might be found on its opposite banks. This 
intention ‘should never be disregarded in construing this 
‘cession.”” It was construed to extend to low-water mark. So 
in the cession of the land and jurisdiction at Old Point Comfort, 
the intention that it should be used for the purpose of fortification 
__ and national defences, should never be disregarded in construing 
this cession. It must extend, at the least, to low-water mark. 
Whether the giant of property and jurisdiction extends ‘over 
the water, from every part of the land at Old Point Comfort, to 
every part of the fifteen acres at thé Rip Raps,. for the site of 
Castle Calhoun, as appendant and appurtenant to the grant of 


the land bordering on the bay, in accordance with the ‘princi-. 


ples cited before from Grotius, 164, 170; Vattel, 111, 112, 
119; and Puffendorf, p. 383,—is not material to the decision of 
this conlaveny: | 

The grant, upon its face, shows that the qanedietion ceded to 
_* the United States, is not confined to the ¢erra firma, although 
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the quantity of dry land at Old Point Comfort, is limited to two 
hundred and fifty acres. 

Attorney General Baxter states ‘‘ that the option was given 
the United States to take the 250 acres, in the form it might 
select, either above high or low water.”” That to prevent the 
deed from extending by ‘implication, beyond the boundaries 
of 250 acres, it was required the land should be surveyed, and 
conveyed by magnetic boundaries. The officers of the Govern- 
ment of the United States elected to take the 250 acres by a 
particular form, and accepted the deed by metes and bounds. 
The Jand, beyond the limits of the deed to the United States, in 
my opinion, remained the property of the State of Virginia, and 
the United States have no right or title thereto.” 

The deed was made and bounded by the water. The officers 
of the United States, in accepting the deed, bounded by the 
water, were well advised of the legal construction and effect of 


the act of the General Assembly of Virginia, and of the deed as — 


made under it; that the deed would not confine the United 
States to terra firma, or dry land above high-water mark; nor 
exclude them from the jurisdiction over the water, or soil 
covered by the water, according to the purpose and intent of 
the act of the legislature, nor abrogate the law of nations, nor 
annul the established rules of construction applicable to the 
deed of cession. 

Certainly, the executive authority of Virginia, by putting the 
officers of the United States to an election between high-water 
mark and Jow water, did not change the meaning, intent, reason 
and effect of the act of the General Assembly of Virginia; 
equally certain it is that the construction which the Executive 
of Virginia gave to the act of the Legislature of Virginia, and 
to the proposed deed, and to the deed as executed, reciting the 
act of the Legislature of Virginia, is not conclusive; that con- 
struction was repugnant to the recited law, repugnant to the 
municipal laws of the State, repugnant to the law of nations, 
repugnant to the rules of construction before that time estab- 
lished by the sages of the law, and subversive of the purpose, 
intent and reason expressed in the Legislature of Virginia, and 
of the deed of cession itself. 


Certainly, the construction made by the executive authority — 
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of the State of Virginia, as to the extent and legal consequence 
of the deed of cession executed by the Governor of Virginia to 
the United States, in pursuance of. the Jaw of the State, and 
reciting the law of the State, with its enactments, provisoes, 
reservations, uses, intent and purposes, cannot be binding and 
conclusive upon the Government of the United States. 

Attorney General Baxter has rightfully said, that any ques- 
tion arising out of the acts of the executive officers of the State 
of Virginia, in issuing the patent to Mr. French, are proper for 
judicial decision. So any questions, arising out of the deed of 
cession by the Governor of the State of Virginia to the United 
States, are equally proper for judicial decision, and in no manner* 
concluded by any opinions which may have been expressed by 
the executive officers of the State as to its legal consequences 
and effect. 

Undoubtedly, the grant by the State of Virginia to the United 
States, is bounded by the water of the Chesapeake. The bay 
is the boundary. The property and jurisdiction of the United 
States follow the water of the bay, in its encroachments upon 
the land, and in its recesses and derelictions. Its boundary 
there is arcifinious; a natural, a defensive boundary; as the 
sovereign there, the United States enjoy all the rights of allu- 
vion and dereliction, great and small, whether by little and 
little, by slow and imperceptible degrees, or sudden and con- 
siderable, being there proprietor of the terra firma, and the soil 
overflowed by the flux, and left bare by the reflux, of the sea. 
Such rights of alluvion and dereliction belong to the United 
States by the public law, by which treaties, compacts and 
cessions of territory and jurisdiction, between nations, states, 
and potentates, are expounded. 

But let us suppose that the cession of territory, ‘* as well as 
all the jurisdiction which the Commonwealth possesses over the 
lands and shoals of Old Point Comfort and the Rip Raps,” as 
conveyed by Virginia to the United States, did not include the 
jurisdiction over the bay between Old Point Comfort and the 
site of Fort Calhoun at the Rip Raps: let us suppose that no 
national jurisdiction was ceded to the United States, that the 
reservation of the right of fishery was expunged, that the con- 
dition and declaration of uses and trust for the purpose of forti- 
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. fication and national defences, were expunged. Let us sup 
pose that this deed conveyed to an individual only a manor, 
with liberty to hold a Court Baron for the .government. of the 
servants and tenants of the manor; or, lastly, let us suppose 
that the deed conveyed nothing more than: the right of property, 


with the jurisdiction reserved to, or abiding in, the State of 


Virginia, as if a grant for land bordering on the waters of the 
Chesapeake Bay and Mill Creek, had been made to an incor- 
porated city ;—yet the claim of Mr. Fregch, to the shore between 
high water and low tide, and to the gradual alluvions and dere- 
lietions since the year 1838, is condemned, and the right of the 
“United States approved, by the common re and’ statutes of the 
' State of Virginia. 
First, as to the gradual i increases gis alluvion and dereliction. 
Judge’ Blackstone, in his Commentaries, book 2, chap. 16, 
_p. 261, 262, tells us: ‘‘ As to the lands gained from the sea, 
either by allavion, by the washing of the sand and earth, so as 
in time to make ferra firma ; or by dereliction, as when ‘the sea 


a shrinks back below the usual water mark: in these cases the 


law is held. to be that, if this gain be by little and by little, by 
smal} and imperceptible degrées, it shall go to the owner of the 
land adjoining. For, de minimis non curat lez ; and, besides, 
' these owners being often losers by the breaking 7 of the sea, or 
at charges to keep it out, this possible gain 1s, therefore, a re- 


ciprocal consideration for such possible charge or loss. But if 


the alluvion or dereliction be sudden and considerable, in this 
case it belongs to the king; for as the king is lord of the sea, 
and so owner of the soil while it is covered with water, it is but 
reasonable he should have the soil when the water has left it 
dry. So that the quantity of ground gained, and the time 
during which it is gaining, are what make it.either the king’s 
or the subject’s property.” | 

The like doctrine is stated by Bacon in his Abridgement 
Prerogative, (B.) vol. 8, p. 13.. 

The soil between the ebbing and flowing of the ae may be 
parcel of a manor.—2 Rolle, Abr., 170. 

In the Abbot of Ramsay’s case, (3 Dyer, 326, b,) he was 
summoned by process from the Court of Exchequer Chambers, 
‘to show cause wherefore sixty acres of marsh, which the Abbot 
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had appropriated to himself, should not be seized into the king’s 
hands. The Abbot answered, ‘that he holds the manor of 
Branncester, which is situated near the sea; and that there is 


_ there a certain marsh which is sometimes lessened by the influx 


of the sea; and sometimes by the efflux of the sea it is en- 


larged.” And upon issue joined, ‘it was found against the — 
king, and the title aforesaid for the Abbot ; therefore the Abbot - 


went thereof without day.”’. 


Thus it appears that as to the increases by little and little, 
by slow degrees, by alluvion and by dereliction, during the time 


which has elapsed since the delivery of the deed to the United 
States, they belong to the United States by the common law of 
the State of Virginia, and the claim thereto by Mr. French is 
‘not valid. 

Secondly, as to the dines of Mr. eiench: to the soil of the 


| shore between high tide and low tide. 


Mr. French relies, first, upon the doctrine of the common 


law of England, that grants of land, bounded by the shores | 
where the tides of the sea flow and ebb, extend only to high- . 


water mark, and that the soil between that and low-water mark 
belonged to the king, and in the State of Virginia to the, Com- 
‘monwealth ; and, secondly, that by: the Jaw i Virginia, the soil 
between high tide and Jow tide upon the Chesapeake Bay and 


_ the creeks thereof, was liable.to be entered and surveyed by. 


him, upon a warrant for land obtained from the General Land 


Office of Virginia. 
._. As to the first, the common ie of England has been altered 


by the laws of the State of Virginia, in that respect. 
An act of the Legislature of the Old Dominion of Virginia, 


was passed in April, 1679, 31 Charles [1—wherein, 


“It is ordered and declared by this Grand Assembly, that 
every man’s right, by virtue of his patent, extends into the 


_.Mivers or ereeks soe Sarre as low water marke ; = it is a. 


privilege eranted to him in and by ‘his patent,’ 2 ~ (Hen- 


ning’s Stat., 456.) ‘The preamble to this act, ees that it . 


applies to waters wherein there was the flux and reflux of the 
sea, wherein the prerogative of the king was claimed, and the 
common law doctrine asserted as to the liberty of all His 


Majesty’s subjects. to fish in the sea and arms of the sea, and 
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not to fresh water rivers and creeks where the tide did not flow 
and ebb, wherein the property of the proprietor of one bank ex- 
tended ‘ad medium filum aque,’ and wherein His Majesty’s 
prerogative did not give him the shores. 

By another act of the Legislature of Virginia, entitled ‘ An 
_act to explain and secure the rights of owners of shores on the 
Atlantic Ocean, the Chesapeake Bay, and the rivers and creeks 
thereof, within this Commonwealth,” passed 16th February, 
1819, (Revised Code of 1819, p. 341, chap. 87,) it was recited: 
“¢ Whereas doubts exist how far the rights of owners of shores 
on the Atlantic Ocean, the Chesapeake Bay, and the rivers and 
creeks thereof, within this Commonwealth, extend ; for explana- 
tion whereof, and in order effectually to secure said rights: Be 
it enacted by the General Assembly, that hereafter the limits or 
bounds of the several tracts of land lying on the Atlantic Ocean, 
the Chesapeake Bay, and the rivers and creeks thereof, within 
the Commonwealth, shall extend to ordinary low-water mark ; 
and the owners of said lands shall have, possess, and enjoy ex- 
clusive rights and privileges along the shores thereof, down to 
ordinary low-water mark: Provided, that nothing in this act 
contained, shall be construed to affect any creek, or river, ot 
such part thereof as may be comprised within the limits of any 
survey : And provided, also, that nothing in this section con- 
tained, shall be construed to prohibit any person or persons from 
the right of fishing, fowling, or hunting on those shores of the 
Atlantic Ocean, Chesapeake Bay, and the rivers and creeks 
thereof, within this Commonwealth, which are now used as a 
common for all the good people thereof, nor to repeat the sixth 
section of an act entitled ‘An act for reducing into one, the 
several acts concerning the land office, ascertaining the terms 
and manner of granting waste and unappropriated lands, for 
settling the titles and boundaries of lands, and prescribing the 
duties of surveyors,’ passed the seventeenth day of December,- 
‘one thousand seven hundred and ninety-two.’ ”’ 

The language, force, and effect of this act was not confined 
solely to tracts of land theretofore patented or granted ; but 
operated prospectively upon tracts of land thereafter to be law- 
fully granted. It is a remedial, declaratory, and explanatory 
act; to solve doubts and give quiet. It declared and explained 
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what the law had been, then was, and thereafter, (‘* hereafter ”’ 
is the word used in the statute,) should be, in respect of the 
rights of owners of land on the ocean, the Chesapeake Bay, and 
the rivers and creeks thereof, as against the Commonwealth. 


_ It was a general law, and speaks and declares every year, every 


month, and every day, while it remains in force. It was its pro- 
tective operation, which made the proviso necessary and proper 
to guard against an implied repeal of the sixth section of the 
act of 1792. 

The enactments and proviso of this statute are again en- 
grafted into the first and second sections of chapter sixty-two, 
of the Code of 1849, published by act of the Legislature of 
Virginia of August 15th, 1849.—Code of 1849, chap. 62, sec. 
1, 2, p. 2. 

But for the better understanding of the 62d chapter of the 
Code of 1849, it is fit to Jook at the act of May, 1780, and the 
sixth section of the act o£ 17th Deceinber, 1792, and the act of 
1802, which are referred to in the law of 1819, and in the Code 
of 1849. 

Act of May, 1780, (Chan. Revisal, page 120, chap. 2, same 
act, 10 Henn. Stat., 226,) ‘‘An act to secure to the public 
certain lands heretofore held as common.” Whereas certain un- 
appropriated Jands on the bay, sea, and river shores, in the 
eastern parts of this Commonwealth, have been heretofore re- 
Served as common to all the citizens thereof; and whereas by 
the act of the General Assembly, entitled ‘ An act for estab- 
lishing a land office, and ascertaining the terms and manner of 
granting waste and appropriated lands,” no reservation thereof 
is made, but the same is now subject to be entered and appro- 
priated by any person or persons whereby the benefits formerly 
derived to the public therefrom, will be monopolized by a few 
individuals, and the poor laid under contribution for exercising 
the accustomed privilege of fishing : ‘Be it, therefore, enacted, 
by the General Assembly, that all unappropriated lands on the 
Bay of Chesapeake, on the sea shore, or on the shores of any 
creek or river,in the eastern parts of this Commonwealth, which 
have remained ungranted by the former government, and which 
have been used as common to all the good people thereof, shall 
be, and the same are hereby, excepted out of said recited dct, 
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"and no grant issued by the Register of thé Land Office for the. 
same, either in consequence of any survey already made, or 
which may hereafter be made, shall be valid or effectual in law, 
to pass any estate or interest therein.” 

The act of December 17, 1792, éntitled ‘An act for raalucins . 
into one the several acts concerning the land office, ascertain- 
ing the terms and: manner of granting waste and unappropriated 
Jands ; for settling the titles and bounds of lands ;~directing the 
. mode of processioning ;. and prescribing the duty of surveyors.” 
—Edition of 1794, chap. 86, p. 149. 

The fifth section enacted, ‘‘ that any person may acquire title 
to so much waste and unappropriated land lying within this 
Commonwealth, as he shall desire to purchase on paying the. 
consideration of two dollars for every hundred acres,”’ H. H., the 
Register to grant a printed warrant, specifying .the quantity of 
land and the rights upon which it : due, authorizing any, sur- _ 
veyor duly qualified, to lay off and suryey the same—H. 

The sixth provided also, ‘ that all unappropriated lands on the: 
Bay of Chesapeake, on the sea shore, or the shores of any river. 
or creek, and the bed of any river or creek, in the eastern part 
of this Commonwealth, which have remained ungranted by the 
former Government, and which have been used as a common to 
all the good people thereof, shall be and the same are hereby ex- 
cepted-out of this act; and no grant issued by the Register of 
the Land Office for the same, either in consequence of any sur- 
vey already made, or which may hereafter be made, shall be valid ° 
or effectual in law, to pass any estate or interest therein.” 

“1802, January 15th, An act to amend the sixth section of 
.the act for reducing into one, the several acts concerning the 
Land Office; ascertaining the terms and manner of granting 
waste and unappropriated lands ; for settling the title and bounds 
of lands,” &c.—Whereas it is represented to this present .Gene- 
ral Assembly, that many persons lave located, and lay claim in’ 
consequence of such location, to the banks, shores, and beds of 
the rivers and creeks in the western part of this Commonwealth, 
which were intended and ought to remain as common to all the 
good people thereof—Be it enacted, that no grant issued by the 
Register of the Land Office, in consequence of any survey already 
made, or which may hereafter be made, shall be valid or effectual 
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in law to pass any estate or interest therein,—Statutes at large, 
new series, Shepperd’s, vol. 2., p. 317.) —_ 

The Code of 1849, chap. 62, declares—“ Sec. 1. All unap- | 
propriated lands on the bay an Chesapeake, on the sea shore, 
or on. the shore of rivers: or creeks, and all beds of rivers and 
creeks which-remained ungranted by the former government, 
and which have been used as acommon to all the people of this” 
State, shall continue to: be such according to the acts of May, 
1780, and January, 1802, and any of the people of this State 
may fish, fow], or hunt on the said shores or ‘beds. | 

Sec. 2.. Subject to the said right of fishing, fowling aa 
hunting, the limits or bounds of the several tracts of lani lying 
on the sea shore, the said bay, ‘and the rivers and creeks thereof; 
and the rights and privileges of the owners of such lands shall 
extend to ordinary low-water mark, but no further, unles»where . 
a creek or river, or some part thereof, is comprised Within the 

limits of a lawful survey.” =~” 
If, after the grant of 1838, to the United States, the State of 
Virginia had: any property in, and jurisdiction remaining over, . 


the shores of the Chesapeake Bay, or Mill Creek, on which the. 


territory granted to the United States bordered, the before re- :- 
cited act of 1819, then in full force, immediately operating on 
. that grant, extending and ‘confirmed the right and privileges of 
the grant to ordinary low-water mark, subject to the rights of 
fishing, fowling, and hunting, mentioned in the proviso to the | 


act. And the like may be said as to the effect of the act before a 


recited from the revised Code of 1849. 

From the before recited statutes of Virginia, of 1679, (31 
Charles If,) of 1819, and of 1849, it would seem that the rule 
of the common law of England, that private rights to lands 
bordering on the sea, or a bay, or a river, or creek, where there . 
was a flux and reflux of the sea, should be limited to high- 
water mark of the tide, has. not prevailed in the Colony or 
State of Virginia, at any time since the thirty-first year of the 
reign of Charles the Second. 

Be that as it may, it is very clear to my mind, that, under the © 
force and effect of the before recited acts of 1819, and 1849, 
there is no authority of law, whereby Mr. French can interpose 
a just claim, in adversity to that of the United States, founded 
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on a land office warrant, survey, and patent purchased from the 
State of Virginia, after the before recited law of Virginia, con- 
tained in the Code of 1849. If it were conceded, that the 
statute of 1849 repealed the prohibition of the Scere recited 
acts against appropriating land on the Chesapeake Bay and its 
creeks, or on the shores thereof, by virtue of entries and surveys 
on land office treasury warrants, yet the very same law by which 
such repeal is supposed to be effected, extends and confirms all 
prior grants upon those waters to ordinary low-water mark ; and 
a warrant, thereafter purchased for waste and unappropriated 
lands, could not be lawfully located and surveyed upon the 
lands and shores previously severed from the public domain of 
Virginia by a grant to the United States. 

It is argued that the act of Assembly limited the quantity to 
be granted to the United States to 250 acres at Point Comfort; 
and that, if the deed be construed to extend to low-water mark, 
it will contain a surplus. If there he a surplus within the 
boundaries of the grant, what is to be done with that surplus? 
In what part of the survey is it to be taken off? The grant to 
the United States, if it contains a surplus, leaves that as a ques- 
tion between the two governments. But if that surplus were 
subject to the jurisdiction of the State of Virginia, Mr. French 
could not lawfully make an entry and survey for it, in the man- 
ner he.has done, and assign the surplus in that part of the Jand 
which best suited his own purposes. The statute law of Vir- 
ginia expressly prohibited any such proceeding. 

The law of 1779, for constituting the land office, (Chan. 
Revisal, ch. 13, s. 4 and 5, p. 97; same act, 10 Henn. Stat. p. 
62,) recited that, ‘* through the ignorance, fraud, or negligence 
of surveyors, it may happen that divers persons now do, or 
may hereafter hold within the bounds expressed in their patents | 
or grants, greater quantities of land than are therein mentioned. 
For quieting such possessions, preventing controversies, and 
doing equal justice to the Commonwealth and its citizens: 
Be it enacted, that it shall not be lawful for any person to 
enter for survey, or take up any parcel of land as surplus, in 
any patent or grant except during the life of the patentee, &c. ; 
and, until the party intending to enter and take up the same, 
shall have given one full year’s notice to such patentee or gran- 
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tee, of such, his inftention.”? Within that year the patentee or 
grantee was authorized to obtain rights, and sue out a patent 
for the surplus. If he did not, then, after the end of the year, 
the person so giving the notice, upon producing to the Register 
of the Land Office a certificate of such notice, might demand 
from the register a warrant to the surveyor of the county 
wherein such lands hie, to re-survey, at the proper charge of 
the person so obtaining such warrant, the whole tract, with an 
allowance to the patentee or grantee ‘‘at the rate of five acres 
in every hundred for the variation of instruments ;”’ and if a 
surplus was so found, then the patentee or grantee might “as- 
sign such surplus land in any part of his tract as he shall think 
fit, if in one entire piece, the breadth of which shall be, at 
least, one-third of the length ;”’ for such surplus so found and 
assigned, the person so having given the notice, and taken 
such proceedings, may obtain a grant wherein there shall be a 
recital of the original patent or grant, the re-survey of which, 
the surplus was ascertained, and other material circumstances.” 
The law further provided, that if upon re-survey it turned out, 
with the allowance ‘at the rate of five acres in every hundred 
for the variation of instruments,” that there was no surplus, 
the party giving the notice was made liable to the patentee or 
grantee for the costs of his re-survey, and to an action on the case 
for his unjust vexation. These provisions in the act of 1779, 
were taken from the statute of Virginia, of 1748, (old body of 
laws, p. 151,) were continued in the act of 1792; (ed. of 1794, 
ch. 86, s. 46, 47, p. 156;) again in the revised code of 1819, (vol. 
1, p. 334, s. 59,) and in the revised code of 1849, (chap. 
112, s. 51,) and were in full force when Mr” French made his 
entry and survey upon a land office treasury warrant, upon 
land and soil within the bounds of the grant made by the State 
of Virginia to the United States. These provisions of the 
Statute of Virginia, which have been in full force, and yet are, 
since the twenty-second year of the reign of George II, have 
been disregarded and contemned by the proceedings of Mr. 


French in his entry, survey, and patent to environ Fort Monroe. °® 


I have recited the act of May, 1780; (Chan. revisal, p. 120, 
10 Henn. Stat. 226 ;) the act of 1792, (ed. 4794, p. 149;) the 
code of 1819, (ch. 87, p. 341,) and the code of 1849, (ch. 62,) 
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showing the inhibitions against entries and suryeys under’ 
~ land office warrants upon unappropriated lands on the Bay. 


of Chesapeake, on the sea-shore, or on the shores of any 
- river or creek in- the eastern part of Virginia, to have been in 
full force in Virginia, from’ May, 1780, continually, and as yet 
unrepealed ; ; and yet Mr. French’s claim by entry, survey, and 
patent, professing to have been lawfully derived under the laws 
of Virginia, isin conflict with, and in disregard, of the laws. 
His claim-is, by the statutes of Virginia, illegal, prohibited, and 
void. 

It seems that the point of land in the county of Elizabeth 
City, ‘‘ called Point Comfort,’ had been reserved for the public 
use of fortifications and dicfente by the law of Virginia, until it 
was transferred to the United States for the like use. 

In the reign of Charles I, A. D., 1629, (1 Henn. Stat. p: 
97,) an act was passed by the Legislature of the colony of Vir- 


ginia, directing “the raysing of a ffort at Poynt Comfort.” 
Other regulations concerning that foit are to be seen in the- 


same volume, page 166, act 28, page 276, act 57, and page 
222, act 16, entitled “*An act forall new comers to pay 64 
pounds of tobacco to the maintenance of the fort at Point Com- 
fort.’ An act passed October.session, 1785, entitled ‘‘ An act 
for the sale of public lands,” (12 Henn. Stat. of Virginia p. 
97,) by which it was enacted, that the public lands lying in the 
counties of York and Elizabeth City, except a point of Jand in 
the last-mentioned county, called ‘* Point Comfort,’ shall be 
. gold by the persons, and at public sale, in the manner and upon 
the terms pointed out in that statute. By the law of Virginia, 
of January 1, 1981, and the deed of the Governor, of 1838, 
the land’ at Old Point Comfort was conveyed and transferred to 
' the United States as of the public lands of Virginia. 

Thus it appears indubitably, that the land at Point Comfort 


~ had been appropriated by the colonial government to the public 


' purpose and use of fortification and defence; that it had remained 
_ ungranted and unappropriafed to any individual or private prop- 
erty ; that it was not waste and unappropriated land, subject to 
private entry and survey by a land office treasury warrant, under 
the laws of Virginia concerning the land office, and ascertaining 
the terms and manner of granting waste and unappropriated 


— 
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lands ; that it was excepted out of these statutes, and positively 
forbidden to be entered for, or taken by, any warrant or survey 
* upon any land office treasury warrant purchased from the land 
office of Virginia. The lands at Point Comfort, on the Bay. of 
Chesapeake ‘and its creeks, did not.belong to, but were expressly 
excepted from, that part: of the public domain of Virginia which 
was subject to be appropriated by Jand office treasury warrants. 
The ‘claim. of Mr. French, under an entry survey and patent 
founded upon-a land- affice treasury. warrant, purchased ‘and 


. ‘I6cated since August, 1849, js null and void ; the patent tohim - 


is ‘not effectual to pass any estate or interest in the land. 
‘Upon the-whole, I am of opinion that the title,’ of: the United 
States to the land anid soil and shores in contraversy, is valid by 
the law of nations, and valid by the statutes of Virginia; and 
- that the claim of Mr. French ts in violation ‘of the statutes of 
_ Virginia, under. which he professes to derive his claim, in viola- 
tion of the settled policy of Virginia, which has prevailed con- 
tinually and uninterruptedly, ever since. the act of the General 
Assembly of May, 1780. : 
' Thave labored this subject out of great vecpeet for the opin- 
ion of Mr. Baxter, the Attorney General of the State of Virginia, 
and Mr. Joynes, the attorney of the United States for the eastern 
district of Virginia, and because of its vital importance to the 
_ United States, and the purposes.of national defence for which the 


cession was made by the State. of Virginia, to the Federal: 


Government. 

‘Under the cireumstances, I advi rise that the suit, ‘instituted by 
‘Mr. French, be defended by the United States; that counsel, 
learned in the Jaw, be employed by the United States, to aid 


Mr. Joynes i in the defénce; that the case be removed into the 


) circuit caurt of the United States, for the eastern district of Vir- 
ginia; that all the facts, out of which the questions of law arise, 


-and all the muniments of title, be carefully and fally made to | 


appear on the record, so that the decision of the Supreme Court 


; -” of the United States may be obtained to settle the matters of. 


law, finally and conclusively. 
_ Very nespecullys yours, &e., - 
8 ae CRITTENDEN. 
Hon. C. M. Conran, 
Secretary of War. 
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CLAIM OF AN INDORSEE FOR INTEREST ON A DRAFT. 


A draft for $20,000 was legally drawn by a purser in California, on the Navy 
Department, and indorsed to the order of B., who presented it for payment 
on the 5th of April, 1850; but it was not paid till the 9th of August follow- 
ing. Held that B. having accepted payment and surrendered the bill, has no 
claim for interest and twenty per cent. damages. 

Such bill is to be considered as a foreign bill of exchange, and a protest was 
necessary before, even, the drawer or indorser could be holden for damages. 


ATTORNEY GENERAL’S OFFICE, 
November 14, 1851. 

Sir: By the papefs enclosed to me for my opinion, it ap- 
pears that, on the 31st January, 1850, in pursuance of instruc- 
tions from the Navy Department, and of the command of Thos, 
Ap.C. Jones, commander in chief of the Pacific squadron, at 
San Francisco, Purser Nall, in his official capacity, drew on the 
Hon. Wm. Ballard Preston, Secretary of the Navy at Wash- 
ington, for $20,000, ‘‘ payable at three days’ sight to the order 
of Thos. Ap.C. Jones, commander in chief of the Pacific squad- 
ron;’’ this was endorsed by the payee to the order of Moffat & 
Co., who endorsed it to the order of J. D. Beers, who presented 
it for acceptance to the Hon. Wm. Ballard Preston, Secretary 
of the Navy, at the Navy Department, on the 5th April, 1850. 
On the 9th of that month, a clerk in the department wrote on 
the face of the bill in red ink, ‘* Paid by requisition No. ——.” 
On the tenth of April, 1850, the bill was returned to Mr. Beers, 
with advice that the department declined to honor it. On the 
9th May, 1850, in answer to a letter of the preceding day, the 
department informed Mr. Beers ‘that no advice had been re- 
ceived from California relative to the draft of Purser Nall.” On 
the 14th of June, 1850, in answer to Mr. Beers’ letter of the 
preceding day, he was informed by the department that no ad- 
vice relative to the draft had been received since the letter to 
him of the 9th May. On the 9th August, 1850, Mr. Beers was 
informed that the department had decided to pay the draft of 
Purser Nall; and it was accordingly paid on that day, and the 
bill was taken up by the Navy Department. 

Now, Mr. Beers claims of the department interest and twenty 
per cent. for damages, as such damages are given by the law of 
California (as it is said by Mr. Beers) upon protested bills of 
exchange. 
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-' The argument of counsel, presented by Mr. Beers, admits, 
‘‘ there are technical difficulties in the way :” but contends that 
Mr. Beers ‘is equitably entitled to demand damages from the 
government,”’ because, by paying the bill, notwithstanding the 
objection made at its presentation, the government concedes 


_ that purser Nall had authority to draw it, and, therefore, it should 


have been paid without delay; and that the writing on the face 
of the bill ‘‘paid,’? done wrongfully at the department, pre- 
Vented the holder “from returning the bill, and demanding 
damages of the drawer and endorser ; and as the bill has been 
paid, Mr. Beers has lost his recourse against them.”’ 

‘ The learned counsel well knew that there was no legal foun- 
dation for demanding damages against a drawee for refusing to 
accept a bill; and, therefore, alluded to the recourse, which 
might have been taken against the drawer and endorsers, 

‘ To charge the endorsers or drawer of a foreign bill of ex- 
change, it is essential to prove a protest, either for want of ac- 
ceptance or for non-payment. This protest is a part of the 
constitution of a foreign bill.—Brough v. Perkins, 1 Salk, 131; 
Tassel & Lee v. Lewis, 1 Ld. Ray, 743; Gale v. Walsh, 5 
Term Rep., 239; Townsley v. Sumrel]l, 2 Peters, 179, 180. 

" This bill, drawn at San Francisco, California, upon a person 
in the city of Washington, is to be treated as a foreign bill. 
~~Buckner v. Findley, 2 Peters, 589; 3 Kent’s Comm., 93, 94. 
~ In this case, therefore, to charge the drawer or endorsers, a 
protest for non-payment was indispensable. But Mr. Beers did 
not cause any protest. 

The act of the department, in writing “ paid’ on the face 
of the bill is relied on. That the clerk (or the Secretary of the 
Navy) wrote the words “ paid by a requisition No. i 
when in fact there was no payment; was no obstacle to a pro- 
test for non-acceptance and for non-payment, if the holder had 
elected to pursue the endorsers and drawer, instead of waiting on 
the drawer for payment, when advices from and explanation 
from the purser or the naval commander should be received. 
Chitty on Bills, p. 245; Bentinet v. Dorrin, 6 East, 199. Mr. 
Beers voluntarily left the bill in the department from the 5th to 
the 10th of April without calling for it. It was then returned 
to him; after which he waited for advices and explanations to 
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be given to the department by the purser and the naval com- 
mander, accepted payment from the drawee, and gave up the 
bill. By his own voluntary acts, in waiting without protest, in 
accepting payment from the drawee, and in surrendering the bill, 
Mr. Beers released the endorsers and the drawer. ‘The act of 
the department did not prevent'the holder from causing a pro- 
test, if he had preferred seeking recourse upon the endorsers 
and drawer, rather than relying on his expectation of payment from 
the Navy Department. The learned counsellor, who wrote the 
argument for Mr. Beers, would not commit himself by asserting 
an opinion that the writing of the word ‘paid ” on the bill by 
a clerk in the department, when, in truth, no payment had been 
made, was any legal obstacle to protesting the bill: After wri- 
ting that this act * prevented you—Mr. Beers—from protesting 
and returning the bill and demanding damages of the drawer 
and endorser ;”? he, upon second thought, erased the words 
‘¢ protesting and ”—thereby to leave the sentence ‘“ prevented 
you from returning the bill and demanding damages of the 
drawer and endorsers ; and as the bill has since been paid, you 
have, of course, lost your recourse against them.”’ 

The forbearance to cause a protest, the acceptance of pay: 


- ment from the drawee, and the surrender of the bill to the de- 


partment, were voluntary acts of Mr. Beers ; not compelled by 
what had been written in the face of the bill at the department. 
All that can be said of the words so written, is, that they in- 
duced Mr. Beers to believe that the bill would be paid by the 
Navy Department, if satisfactory explanation was given by the 
purser or naval commander; and that Mr. Beers, contenting 
himself with such expectation, did not cause any protest to be 
made, and finally received payment from the department, and 
gave up the bill. 

Mr. Beers, having accepted payment, and surrendered the 
bill, the matter was settled, and his claim for any further amount 
for interest or damages is, in my opinion, destitute of any just 
foundation, and ought not to be allowed or paid at the Treasury 
of the United States. 

Very respectfully, yours, &c. &c., 
J. J. CRITTENDEN. 
Hon. Wm. A. Granant, 
Secretary of the Navy. 
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GOVERNMENT RESERVATIONS IN SAN FRANCISCO. 


The title of the United States to lands in San Francisco, noted on the plan of 
the town, as government reserves, appears to be valid. 

The authorities of San Francisco originally derived their title to the town site 
by an official deed from General Kearney, civil and military governor ; in 
which deed the reservations were made. If that conveyance was valid, then 
the title of the government to the reserves is valid ; if invalid, then all the 
lands therein mentioned belong to the United States under the treaty of Gua- 
dalupe Hidalgo. 

To avoid litigation it is advised that a deed be procured of the authorities of 
San Francisco, relinquishing all claim to these reserves. | 


: ATTORNEY GENERAL’sS OFFICE, 
NVovember 17, 1851. 

Sir: The title of the United States to the lands in the town 
of San Francisco, noted on the plan and plat of the town as 
government reserves, Seems to me to be sufficiently clear. 

By article V of the treaty of Guadalupe Hidalgo, between 
the United States of America and the Mexican republic, con- 
cluded and signed on the 2d of February, 1848, and duly rati- 
fied between the parties on the 30th of May, 1848, the United 
States acquired the domain, empire, and jurisdiction over the 
territory therein described, formerly belonging to the Mexican 
republic. 7 

By the law of nations operating upon the said cession of 
territory by the Mexican republic to the United States, the lat- 
ter government acquired title to all public lots and squares of 
land, all public buildings, and edifices, and all lands which 
were not then private property. 

By act of Congress a part of the newly acquired territory 
of the United States, consisting of the former Mexican prov- 
ince called California, was admitted into the Union, as a State, 
on the 9th of September, in the year 1850, upon the express 
condition ‘* That the people of said State, through their legisla- 
ture or otherwise, shall never interfere with the primary dis- 
posal of the public land within its limits, and shall pass no 
law and do no act whereby the title of the United States to, and 
right to dispose of, the same, shall be impaired or questioned ; 
and that they shall never lay any tax or assessment of any 
description whatever upon the public domain of the United 
States: Provided, that nothing herein contained shall be con- 
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strued as recognizing or rejecting the propositions tendered by the 
people of California as articles of compact in the ordinance adopt- 
ed by the convention which formed the constitution of that State.” 

By ‘‘an act to ascertain and settle the private land claims in 
the State of California,” approved March 3, 1851, commis- 
sioners are to be appointed for that purpose. By the fourth sec- 
tion an agent is to be appointed, learned in the law, to super- 
intend the interests of the United States before the board of 


commissioners; to collect testimony for the United States; to . 


receive notices from claimants of the time and place of taking 
depositions, and to be present at the taking thereof. | 

By the 8th section, ‘¢ each and every person claiming land in 
California, by virtue of any right or title derived from the Mexi- 
can or Spanish government, shall present the same to said 
commissioners, when sitting as a board, together with such 
documentary evidence and testimony of witnesses as the said 
claimant relies upon in support of such claims; and it shall be 
the duty of the commissioners, when the case is ready for 
hearing, to proceed promptly to examine ‘the same upon such 
evidence, and upon the evidence produced in behalf the United 
States, and to decide, &c., and to certify their decision, with 
the reasons on which it is founded, to the district attorney of 
the United States.” 

Section 9th gives the right to the United States, or to the 
claimant, of applying to the District Court of the United States, 
for the district in which the land claimed is situated, to review 
the decision of said commissioners. 

Section 10th gives to each District Court jurisdiction to 
hear and determine on the validity of such claim affirmed or 
rejected by the commissioners, and upon such further evidence 
as may be taken by order of the court, and gives to the party 
against whom the decision of the court may be, the right of 
appeal to the Supreme Court of the United States. 

Section 11th enacts ‘ That the commissioners herein pro- 
vided for, and the District and Supreme Courts in deciding on 
the validity of any claim brought before them under the pro- 
visions of this act, shall be governed by the treaty of Guada- 
lupe Hidalgo, the law of nations, the laws, usages and cus- 
toms of the government from which the claim is derived, the 
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principles of equity, and the decisions of the Supreme Court of 
the United States, so far as they are applicable.” 
. Section 13th enacts ‘‘ That all lands, the claims to which have 
been finally rejected by the coum sioners. or which shall be 
finally decided to be invalid by the District or Supreme Court ; 
and lands, the claims to which shall not have been presented to 
the said commissioners within two years after the date of this 
ect, shall be deemed, held, and considered, as a part of the public 
domain of the United States; and for all claims finally con- — 
frmed, a patent shall issue to the claimant upon his presenting 
to the General Land Office an authentic certificate of such con- 
firmation, and a plat or survey of the said land, duly certified 
and approved by the Surveyor General of California, whose 
duty it shall be to cause all private claims, which shall be finally 
¢onfirmed to be accurately surveyed, and to furnish plats of the 
game ; and in the location of said claims, the said Surveyor Gene- 
ral shall have the same power and authority as are conferred on 
the Register of the Land Office and Receiver of Public Moneys 
of Louisiana by the sixth section of the act ‘to create the 
office of surveyor of public lands, for the State of Louisiana,” 
approved March 3, 1831: Provided, that if the title of the 
tlaimant to such lands shall be contested by any other person, 
it shall be lawful for such person to present a petition to the 
District Judge of the United States for the district i in which the 
lands are situate,” &c. 
_ And provided further, that it shall be lawful for the District 
Judge of the United States, upon the hearing of such petition, 
- to grant an injunction to restrain the party at whose instance 
the claim has been confirmed, from suing out a patent for the 
same, until the title thereto shall have been finally decided, &c. 
Section 14th enacts ‘‘ That the provisions of this act shall 
pot extend to any town-lot, farm-lot, or pasture-lot, held under 
a grant from any corporation or town to which lands may have 
been granted for the establishment of a town by the Spanish or 
Mexican government, or the lawful authorities thereof, nor to 
any city or town, or village-lot, which city, town, or village ex-~ 
isted on the 7th day of July, 1846; but the claim for the same 
shall be presented by the corporate authorities of said town, or 
where the lands on which said city, town, or village, waa 
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originally granted to an individual, the claim shall be presented 
by, or in the name of such individual; and the fact of the exis? 
tence of the said city, town, or village, on the said 7th of July, 
1846, being duly proved, shall be prima facte evidence of a 
grant to such corporation, or to the individual under whom the 
said lot-holders claim; and where any city, town, or village 
shall be in existence at the time of passing this uct, the claini 
of the land embraced within the limits of the same may be made 
by the corporate authority of the said city, town, or village.” » 
Section 15 enacts ‘‘ That the final decrees rendered * * * 
or any patent to be issued, under this act, shall be conclusivé 
between the United States aad the said claimants only, and shall 
not affect the interests of third persons.” - : 
' ‘This act grants no land to any city, town, or village ; releases 
no claim of the United States to any land; confirms no claim 
made by any city, town, or village to any land: but all claims 
are to be presented, for adjudication, by the board of commis 
sioners, or the District or Supreme Court of the United States } 
and when presented are to be adjudicated by the treaty of Gua? 
dalupe Hidalgo, the law of nations, the laws, usages, and cus4 
toms of the government from which the claim is derived, ‘the 
principles of equity, and the decisions of the Supreme Court of 
the United States, so far as any of such decisions of the Su- 
preme Court, or laws, usages, and customs of the governments 
of Spain or Mexico, or the law of nations, or the treaty of 
Guadalupe Hidalgo, or the principles of equity are applicable, 
as declared in the eleventh section ; and all claims not present- 
ed for adjudication within the time prescribed, are to be deemed 
null, and the lands to which such non-presented claims related 
are to be considered as part of the public domain of the United 
States, according to the enactment of the thirteenth section. 
. The fourteenth section dispenses with the prolixity, compli- 
cacy, and never-ending examinations of the derivations of the 
titles of individuals to Jots in towns, to a farm-lot, or a pasture- 
Jot held under a grant for a town, by requiring that the grant 
for the whole town (and so including all the parts) shall be 
presented by the authorities of the town, or by the individuals 
to whom the land was originally granted, under which grant 
fle several and respective claimants of town-lots, pasture-lots, 
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or farm-lots claimed as parts and parcels of the whole grant, 
upon which the whole town, village, or city, shall have been 
established. If such claims of the corporate authorities of towns, 
cities, or villages, or of the individual grantee who established 
the city, town, or village, shall not be presented for adjudi- 
cation in the manner prescribed in the eighth section, and with- 
in the time limited by the thirteenth section, then, such non- 
presented claims will be invalid. ‘All lands, the claims to which 
shall not have been presented to the said commissioners within 
two years afler the date of this act, shall be considered as part 
of the public domain of the United States.”’ 

The clause in the fourteenth section, that the fact of the ex- 

istence of the said city, town, or village, on the seventh of July, 
1846, ‘‘ being duly proved, shall be prima facie evidence of a 
grant to such corporation, or to the individual under whom the 
said lot-holders claim,”’ does not exempt the claim of such city, 
town, or village, from the necessity of being presented to the 
gommissioners in the manner prescribed by the eighth section, 
and within the time limited by the thirteenth section. When 
go presented, and the existence of the city, town, or village, on. 
the 7th of July, 1846, has been proved, the fact of a grant is 
presumed, but that presumption of fact may be rebutted. If 
not submitted, the boundaries and extent of the grant remain 
to be examined, proved, and adjudicated. 
« When a grant for a town is presumed from the fact of its ex- 
‘istence on the 7th of July, 1846, further proof must be made of 
the extent of the town as it then existed, in order to determine 
the boundaries of the grant. 

- From the fact of the existence of a town in J uly, 1846, and 
the presumption of a grant therefor, that is not to be diesumed 
to have been for whatever quantity of land the corporation or 
the individual grantee may think fit to claim under it in 1851. 
The grant must be located, and its boundaries proved as they 
existed on the 7th of July, 1846, so as to enable the surveyor 
general to cause the grant to be accurately surveyed, a plat 
thereof approved and certified to the General Land Office, 
whereon to issue a patent as required by the 13th section 
ef the statute. 

..By the terms and conditions, upon which California was ad- 
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mitted into the Union as a State, no act of the State of Calli- 
fornia, or of the corporate authorities of the town of San Fran- 
cisco, or of any individuals, in enlarging the town by laying out 
additional lots, or by intruding, enclosing, building, or improv- 
ing upon lands vacant and unappropriated on the 7th of July, 
1846, can in any manner invalidate the title of the United States 
to the public domain as existing at the time of concluding and 
signing the treaty of Guadalupe Hidalgo. 

From the papers and documents exhibited to me, it appears 
that, on the 7th of July, 1846, the town of San Francisco did 
not include the squares, now called public reservations, which 
are the subject of this inquiry. During the war between the 
United States and the Mexican republic, the army and navy 
of the United States, having taken possession of California, and 
instituted a government there, in the name and authority of the 
United States, Brigadier General Kearney, of the army of the 
United States, acting as the civil and military governor of the 
conquered territory of California, on the 10th of March, 1847, 
executed a grant, as governor of the territory, to the authorities 
of the town of San Francisco for the land in the grant described 
to be laid off into town lots, and disposed of as mentioned itv 
that instrument, therein reserving to the use of the government 
such lots of land as should be selected for public use by the 
senior officers of the army and navy then there. The authorities 
of the town accepted the grant, and laid out the land into 
squares and lots. The reservations for the use of the govern 
ment were in convenient time located, designated, and-takew 
possession of; and on the 27th of November, 1849, teased @ 
part thereof to Mr. Steinberger ;—a part to Mr. Shillaber, for 
the terms of years, and for the annual rents to be yielded to the 
United States, as expressed in the written leases of the respec 
tive lessees. Such was the condition of things in the town of 
San Francisco, when, by the act of Congress of 9th of Sep» 
tember, 1850, the State of California was admitted into the 
Union. | . 

Under the grant from Brigadier General Kearney as governor of 
California, the authorities of the town of San Francisco have en- 
larged the town, sold out lots; and under the sales by the authori- 
ties of the town, and under the leases to Messrs. Steinberger and 
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Shillaber, respectively, as tenants of the reservations, to the use 
of the United States, many edifices and improvements have been 
made, whereby the town of San Francisco has been greatly in- 
creased in population and extent of its corporate jurisdiction. 

Whether the government, exercised by officers of the United 
States over California, was or was not rightful and constitutional, 
is not material to the question under consideration. 

According to the documents submitted to me, this grant from 
General Kearney, as governor of California, to the town of San 
Francisco, with the reservations therein to the government, was 
the origin of the claim of the town to the lands described im 
that deed. The town cannot claim by and under the deed an@ 
adverse to it; it cannot hold by the grant, and escape from the 
reservations in the grant. ‘ 

But if the deed from Governor Kearney be considered illegal 
and void for defect of authority in him, then, not only the lande 
reserved, but all the lands therein mentioned, belong to the 
United States by the treaty of Guadalupe Hidalgo, as lands not 
then granted in private property, not then severed from the pub- 
lic domain, but pessing from the Mexican republic to the United 
States as public property. In whatever way the grant from 
Brigadier General Kearney, as Governor of California, be taken, 
either as valid or as invalid, to grant the lands therein described, 
the title of the United States to the reservations mentioned in 
that deed, must be good and valid under the cession of territory 
to the United States by the treaty of Guadalupe Hidalgo. 

But assuming that the city of San Francisco, as a corporate 
body, had title to the reservations in question, and a nght to dis- 
pose of the lands which they embrace, has it not made a valid 
disposition of them by marking and designating them on thé 
plan and plat of the city as reservations for the government of 
the United States and for public use? ’ 

Is not that such a dedication as confers a valid title to the 
United States? It seems to ie that it is. ; 

Dedications of land for public purposes have several time# 
been the subjects of consideration and adjudication of the Su4 
preme Court of the United States, and have been sustained as 
valid. Of this class I cite the following: Town of Pawlett vs. 
Clark, 9 Cranch, p. 331; McConnell vs. the Trustees of Lex 
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ington, 12 Wheaton, p. 585, 586 ; Beatty vs. Kurtz, 2 Peters, 
p-*570 ; the City of Cincinnati vs. White? s lessee, 6 Peters, p- 
445, Other like adjudications are cited in those cases. 

According to these views the property in question belongs to 
the United States in virtue of the primary title of the govern- 
ment under the treaty, or if not, then by the dedication above 
stated. 

Yet, notwithstanding this double assurance, I would advise 
that the United States, without waiving the primary and para- 
mount title of tlre Government, should procure, from the corpo- 
rate authority of the city of Francisco, a formal deed of relin- 
quishment and surrender of all its pretentions, claims, or right 
the said reservations. This would be the easiest and most 
effectual mode of quieting all disputes and questions, and it can 
hardly be supposed that the authorities of the city will hesitate 
to perform so plain an act of justice. 

Very respectfully, yours, &c., 
J, J. CRITTENDEN. 
- Hon. Tuomas Corwin, | 
Secretary of the Treasury, 





PROSECUTIONS FOR ENGAGING IN THE SLAVE TRADE. 


Americans who have participated in the slave trade in foreign ports, are indict- 
able in any district of the United States in which they may be found. 


Arrorney GEWERAL’s OFFICE, 
November 17, 1851. 
| Sim: The acting Secretary, in your absence, sent to this 
office a communication from the Minister of the United States 
at Rio de Janeiro, accompanied by a deposition of Captain 
William S. Anderson, relative to an alleged participation of 
Captain Joshua M. Clapp and Captain Frank Smith, in the 
African slave trade, requesting my opinion whether an indict- 
ment would lie against those persons; and whether they might 
probably be convicted upon the testimony of Anderson? 
» The persons charged being citizens of the United States, and 
now within the United States, are indictable in the district in 
which they may be found, although the offences against the 
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fews of the United States, were committed in foreign parts, by 
eitizens of the United States. 

t. Mr, Anderson is a competent witness; his credibility will be 
% matter to be determined, in the first instance, by the grand 
jory,—and, if they find the bills of indictmemt true, upon the 
@icts and circumstances detailed by him, then to be determined 
by the petit jury. The witness, it is now understood, is in the 
Dnited States. The majesty of the laws of the United States, 
fm prohibiting the slave trade, and all participation in it by 
American citizens, ought to be vindicated. 


- Very respectfully, yours, &e., : 
pee Sa J. J. CRITTENDEN. 
I Hon. D. Wises . 
e Secretary of. State. 


azot . * - 
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‘+  SET-OFP—INTEREST ON FLORIDA DEBT. 


The balance of $95,588 63 due the United States, from the late territorial gove 
* ernment of Florida, ought not to be set-off in the extinguishment of the ap- 
, Propriation of $75,000, made by Congress on the 27th of February, 185}, 

for reimbursing to the State of Florida, moneys advanced for supplies 

and service of the local troops called into service during the year 1849. 
Interest should be allowed the State of Florida upon all sums expended, an 
h obligations contracted, for supplies and services of local troops called into 

service in 1849, by and under the authorities of said State, where it shall 
., @Ppear that said State has paid, lost, or incurred interest on that account. 


* 


c ATTORNEY GENERAL’S OFFICE, 
November 17, 1851. 

? Sin: By your letter of the 9th October last, it appears that 
the accounting officers of the Treasury having stated a bal- 
tnce as due to the United States, from the late territorial gov- 
ernment of Florida, for $95,588 63, suppose that it should be 
brought into account against the State of Florida to extinguish 
Qn appropriation by an act of Congress of 1851, February 27, 
(Stat. at Large, p. 573,) of $75,000, for reimbursing to the 
State of Florida moneys advanced, expenses incurred, and 
obligations contracted, for supplies, subsistences, and services 
of the local troops called into service during the year 1849. 

* The account against the territory of Florida has grown up at 
the Treasury Department, out of an act of Congress, approved 
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23d August, 1842, (5 Stat. at Large, p. 522,) by which thé 
accounting officers of the War Department were directed “te 
examine and adjust the claims for pay of Lt. Col. Bailey and 
staff; the officers of Quartermaster’s department, Major Bailey 
and staff, and tae companies of Captains Griggsby, Hagam 
MclIvers, Langford, Hall, Burney, and Bailey, all of the Florid’ 
militia, called into service in the years 1839 and 1840, as # 
they had been regularly called out and mustered: Provide& 
that none of the troops, herein specified, shall be paid, but such 
as the Secretary of War may consider to have been called in® 
service under authority from said department, &c. 

“© Sec. 2. That the Secretary of War be authorized te direct 
the payment of the accounts so settled and adjusted by the wnid 
aecounting officers, provided the whale amount shall not exceed, 


For pay, the sum of - - “ - $70,618 06 
For the quartermaster’s ccpereneet = - 56,000 00 
For subsistence, - - - # 82,922 96 
For ordnance supplies, - - - 1,701 18 


And for private physicians and medicine, - 65,000 00 
| $166,242 20 


For the payments, aforesaid, a sum not exceeding one hundred 
and sixty-six thousand two hundred and forty-two dollars va 
twenty cents,” was appropriated. 

By act of 31st August, 1842, (5 Stat. at Large, p. 578,) hi 
appropriation by the act of 23d August, 1842, for subsistence, 
was made “applicable to the settlement of any claims for sub- 
sistence furnished to the Florida militia, in 1839 and 1840, not 
heretofore settled: - Provided, that no supplies be paid for 
other than those authorized by law, or regulation: And proe 
vided further, that the appropriation specified in said act shaJ 
not be exceeded.” j 

By act of 3d March, 1843, (5 Stat. at Large, 628,) the 
accounting officers of the Treasury were directed to settle the 
claims for supplies furnished the Florida militia, provided for 
by the act of 23d August, 1842, “upon principles of equity 
and justice, under the direction of the Secretary of War.” 

By a joint resolution, (5 Stat. at Large, 716,) approved 30th 
April, 1844, the accounting officers in settling the claims “ for 
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supplies furnished the militia in the service of the United 
States, under act of 23d August, 1842,” were directed to dis- 
charge, ‘first, the amounts due to individual claimants; and, 
secondly, those due to the territory of Florida: Provided, that 
the whole amount of supplies paid for shall not exceed the 
quantity of each description to which the said troops were en- 
titled by existing laws.” 

By a joint resolution, approved March 1, 1845, (5 Stat. at 
Large, 797,) ‘‘nothing contained in the joint resolution of 
April 30, 1844, or in any other act or resolution, shall be un- 
derstood or construed to prevent the Secretary of War from 
allowing and paying any just and equitable claims for supplies 
furnished, or advances, or loans of money made to provide for 
the defence of the inhabitants, and suppression of Indian hos- 
tilities in the territory: Provided, that the amount so allowed, 
and pdfd, shall not exceed the sums already appropriated by 
law.” | 

The appropriations, under the several heads of pay, quarter- 
master’s department, subsistence, ordnance supplies, and medi- 
cine, amounting in the aggregate to $166,242 20, in the act 
of 23d August, 1842, were made to pay the expenses of the 
militia called into the service of the United States by the au- 
thority of the War Department; that act, and the other acts and 
resolutions on the subject of those appropriations, all acknow- 
ledge the obligation of the United States to pay the charges 
and expenses of the militia, so called into the service of the 
United States, by the authority of the Secretary of War. ‘The 
aggregate sum of $166,242 20 was appropriated, by law, to 
pay the debts of the government of the United States incurred 
by calling the militia of the territory of Florida into the service 
of the United States, in the years 1839 and 1840. 

The claims, upon that appropriation, were directed to be ex- 
amined and adjusted, by the proper accounting officers of the 
government of the United States, and the Secretary of War 
was authorized ‘to direct the payment of the accounts so set- 
tled and adjusted, by the said accounting officers: Provided, 
the whole amount” paid shall not exceed the appropriation so 
made by the act of 1842. Such is the language of the act of 
23d August, 1842. The joint resolution of March, 1845, is to 
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the same effect, that the claims were first to be examined and 
adjusted by the proper accounting officers, and then paid under 
the direction of the Secretary of War. 

It is clear, that before any portion of the fund of $166, 242 20 
could be paid out of the Treasury to any individual, or tu the 
territorial government of Florida, the claim must have been 
examined and adjusted by the accounting officers, and the pay- 
ment must have been directed by the Secretary of War. 
When paid at the Treasury, it was the payment of a debt due 
by the United States, duly examined, duly adjusted, duly di- 
rected to be paid out of the appropriation by said act of 1842, 
‘for the payment of Florida militia called into service in the 
years 1839 and 1840.” 

How, then, could a debt be created against the territory of 
Florida, in favor of the United States, by the accounting offi- 
cers of the Treasury, upon payment made out of the fund so 
appropriated ‘to claimants, individuals, and the territory of 
Florida, upon their respective claims, so examined, so adjusted, 
so directed, by the Secretary of War, to be paid? 

The statute was enacted to pay the debts due, or assumed, 
by the United States to individuals, and to the territory of 
Florida, not to create debts from individuals, or from the ter- 
ritory of Florida to the United States. 

-By due examination and adjustment, a claim of the terri- 
tory of Florida was found to be due by the United States to the 
amount of $12,000, and it was accordingly paid on the 9th of 
September, 1842. Yet this sum is one of the items of debit 
against the territory of Florida; is a component part of the al- 
leged. balance of $95,588 63 against the territory of F lorida 
to the United States. 

Again: the stated account shows that from the ninth of 
May, 1845, to 2d April, 1846, inclusive, eleven other claims, 
made by individuals, and adjusted and allowed, were paid out 

of the appropriation made by said act of 23d August, 1842, 
and charged on the books of the Treasury to the debit of the 
territory of Florida. These twelve payments, the one to the 
authorities of the territory of Florida, the others to individuals, 
compose the debits, out of which a balance to the amount of 
$95,688 63 is made up against the territory of Florida. Thus, 
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the debtor pays his debt to his creditor, takes in his obligation, 
charges the money paid to the debit of-the creditor, gives no 
credit for the obligation taken in, but strikes a balance on his . 
books against his creditor .to the amount of the creditor’s de- 
- mand so extinguished! The Treasury account shows that such 
was the process, by which the balance, against the territory of . 
Florida, to the sum of $95,588 63, was made up. 

The explanation of the department in relation to this account 
is, that ‘“‘ during the Seminole war in ‘F lorida, the territorial 
legislature made provision for calling into service certain mili- 
tia, and by an act, passed March 4, 1839, authorized the gov- 
ernor to raise, by esis bonds or otherwise, the:sum of one 
hundred thousand dollars, to be spent in provisioning the troops _ 
so raised. Bonds to that amount were accordingly issued, and, 
the proceeds, in whole or in part, ayenee " the object dlesie= 
nated. 

Congress, by an act approved August 23, 1842, made an ap- 
propriation to pay claims for supplies furnished the Florida 
militia. The territorial authorities presented their claims, un- 
der this act, for supplies furnished out of the proceeds of the 
bonds, and it being ascertained that, at least, the sum of twelve 
thousand dollars, was due the territory,.that sum wa’ paid 
September 9, 1842, on the order of the governor, to one of 
the parties by whom the advance had been made, and was charged 
to ‘the territory of Florida,” on the books of the accounting offi- 
cers. Subsequently, by acts of Congress, approved August 
31, 1842 ; March 3, 1843; April 30, 1844, and March 1, 1845; 
the appropriation of August 23, 1842, was made applicable to 
the payment of ‘ advances or loans of money made to provide 
for the defence of the inhabitants and suppressing of Indian 
hostilities in the territory of Florida;”? and ‘ holders of ‘most of 
the bonds presented them to this -department, and received 
principal and interest out of the appropriation above-mentioned, 
the amount paid being charged on the books of the Treasury 
- against the territory of Florida. As above-mentioned, the terri- 
tory had considerable claims for supplies furnished ; but, as the full 
amount of the bonds was not réalized, and as the expendi- 
tures were not so evidenced as to come within the rules of set- 
tlement adopted by the accounting ofhcers, but a comparatively 
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Small sum has been allowed, and the balance against the terri- 
tory amounts to $95,588 63.” 

Here it is distinctly avowed, that all the sums paid at the 
Treasury (after having been examined, adjusted, and ordered 
to be paid by the Secretary of War, as proper charges upon the 
apptopriation of August 23, 1842) have been debited to the ter- 
ritory of Florida. The Florida bonds, to the full amount of 
principal and interest, which were paid at the Treasury, could 
not have been paid until examined and allowed by the accounte 
ing officers, and directed by the Secretary of War to be paid, 
as being proper charges upon the appropriation of 23d August, 
1842. Being so examined and allowed, and ordered to be 
paid.out of that appropriation, they were paid as the proper 
debts of the United States, in obedience to the several acts and 
resolutions of Congress, and out of the fund appropriated for 
that purpose by the act of 23d August. To charge the sums 
so paid to the debit of the territory of Florida, and to claim 
them as due to the United States, seems to be contrary to rea- 
son and justice. ‘They were paid as the proper debts of the 
United States. | 

The field and staff officers, and the captains and their com- 
panies, are mentioned in the act of 1842; the amounts re- 
spectively for pay, subsistence, physicians, and medicine, quar- 
termaster’s department, ordnance supplies, according to the 
existing laws, and the number of officers and privates called 
into the service, were accurately estimated; descending even 
to the fifth part of a dollar, as being the expenses necessary and 
proper to be paid by the United States. But, by charging the 
sum of $95,588 63 to the territory of Florida, the debt due by 
the United States for the expenses of the Florida militia in the 
service of the United States, would be reduced from the truly 
computed sum of $166,242 20 to.the sum of $70,653 57; 
and the territory of Florida would be saddled with a debt of 
$95,588 63, for the costs and charges of troops in. the actual 
service of the United States, and called into service by the’ 
authority of the Department of War. Acts of Congress to re- 
imburse the territory of Florida, for the expenses which had 
been incurred by the territorial government, would be made to 
involve that territorial government in a heavy debt: acts of .in- 
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demnity to the territory would be converted into acts of burden. 
and damage. 

It cannot be pretended that there is any thing in the several 
acts of 23d August, 1842 ; 31st August, 1842; March 3, 1843; 
April 30, 1844, or March 1, 1845, which would authorize the 
accounting officers of the Treasury of the United States, or the 
Secretary of War, to lend any part of the appropriation made 
by the act of 23d August, 1842, to the territorial government 
of Florida, nor to speculate for the profit of the United States 
in Florida bonds, nor to lend any part of that appropriation to 
individuals upon the credit of bonds of the territorial govern- 
ment of Florida. The appropriation was specific to pay the 
proper debts of the United States, to be examined and adjusted 
by the proper agcounting officers of the Treasury, and paid 
under the direction of the Secretary of War. Every sum, al- 
lowed and paid out of that appropriation, must be accounted as 
being an- extinguishment of so much owing by the United 
States. 

Your second question relates to the interest which ‘the ac- 
counting officers decline to allow on the moneys advanced, and 
obligations contracted,” although the State of Florida borrowed 
the money, and paid interest thereon. 

The question turns upon the true meaning and intention of 
the legislature, to be collected from the words of the appropriae 
tion of $75,000, ‘‘ for reimbursing the State of Florida, under 
such rules and regulations as have heretofore governed the ad- 
justment of similar claims of the several States on the United 
States, for moneys advanced and paid, and obligations con- 
tracted by said State, for subsistence, supplies, and services 
of local troops called into service during the year 1849, by 
and under the authorities of said State.” 

Florida is to be reimbursed for moneys advanced and paid; 
for expenses incurred, and obligations contracted on account of 
supplies, pay, and subsistence of local troops called into ser- 
vice by the State of Florida in the year 1849. 

‘That reimbursement is to be under the rules, which have 
governed the adjustment of similar claims of the several States 
on the United States. 

By an act approved May 13, 1826, (4 Stat. at Large, p. 161, 

Voi. v—30 
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ch. 39,) the proper accounting officers of the Treasury were 
directed to * Jiquidate and settle the claim of the State of Mary- 
land, against the United States, for interest upon loans of 
money borrowed, and actually expended by her for the use and 
benefit of the United States, during the late war with Great 
Britain. 

‘Sec. 2, That in ascertaining the amount of interest, as afore- 
said, the following rules shall be understood as applicable to, 
and governing the case, to-wit: First, that interest shall not 
be computed on any sum which Maryland has not expended for 
the use and benefit of the United States. Second, that no in- 
terest shall be paid on any sum on which she has not paid in- 

‘terest. Third, that when the principal, or any part of it, has 
been refunded by the United States, or money placed in the 
hands of Maryland for that purpose, the interest on the sum or 
sums so refunded or paid, shall cease, and not be considered as 
chargeable to the United States, any longer than up to the time 
of repayment as aforesaid,” 

An act of 22d March, 1832, (4 Stat. at Large, p. 499, ch. 
b1,) directed the proper accounting officers of the Treasury 
‘to liquidate, and settle the claim of the State of South Caro- 
lina, against the United States, for interest upon money actual- 


ly expended by her for military stores, for the use and benefit ° 


of the United States during the late war with Great Britain ; the 
money so expended having been drawn by the State from a 
fund upon which she was then receiving interest.” 

‘ Sec.-2. Interest to be computed on the sums expended by 
the State, for the use and benefit of the United States, and 
which have been, or shall be, repaid to South Carolina by the 
United States.” . 

By “An act to refund money for expenses incurred, sub- 
sistence, or transportation furnished for the use of volunteers 
during the present war, before being mustered into the service 
of the United States,’ approved June 2, 1848, (9 Stat. at 
Large, p. 236, ch. 60,) it was enacted, in section third, that 
in REFUNDING moneys under this act, it shall be lawtul to pay 
interest at the rate of six per centum per annum, on all suins 
advanced by States, corporations, or individuals, in all cases 
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where the State, corporation, or individual, pis paid or lost 
interest, or is liable to pay it. 

' An act, approved 26th January, 1849, (Session Acts, p. 344, 
ch. 25,) directed the Secretary ‘of War to pay to the State of 
Alabama, interest upon the advances made by the State-of Ala- 
bama, for the'use of the United States government, in the sup- ’ 
pression’ of Indian’ hostilities, by the Creek Indians in 1836 
and 1837, ‘at the rate of six per centum per annum from fhe © 
time of the advances until the principal sum was paid by the 
United States to the State of Alabama. * * * That no in- 
terest shall be paid on any sum on which the State of Ala- 
bama did not either pay or lose mterest.” 

The statute to refund to South Carolina the ntoneys advanced 
by her, before cited, is an example where the State, although 
she did not pay interest, yet lost interest by withdrawing the 
money advanced to the United States, from a fund yielding 
interest. 

The act of 27th February, 1851, is intended to indemnify 
the State against loss or damage. ‘** Reimbursing’’ means, re-_ 
pairing the loss or expense by an equivalent. If the State of 
Florida has contracted obligations bearing interest, of has paid 
money, with interest, to the -use and benefit of the United 
' States, in “necessary and proper supplies for the troops called 
into service in 1849,-to refund to Florida the principal sum 
only, without the interest, would not reimburse the State, would 
not save the State from loss or damage, would not be an equi- 
valent for the expense the State has incurred for the United 
States. Moreover, the statute expressly refers to what had 
been done by the United States towards other States in like 
cases. The befare-mentioned statufes show the rules, which 
have heretofore governed the adjustment of similar claims of 
.the several States upon the United States. - The acts before 
cited, and particularly that of 2d June, 1848, (which was a 
general one, embracing the claims of many States, eorporations, 
and jndividuals, then to be adjusted,) directed that an interest 
‘at the rate of six per cent. per year should be.allowed, ‘on all 
sums advanced by Statés, corporations, or individuals, when the 
_ State, corporation, or individual has paid or lost the interest, 
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or is liable to pay it.’”—Stat. by Little and Brown, 1848, p. 
236, ch. 60. 

From the beginning of the government under the Federal 
Constitution, the public defence, in whole, and all its parts, has 
been considered as a duty and charge incumbent on the Fedefal 
Government. In the adjustment, at the Treasury Department, 
of the claims of the several States for advances, expenditures, 
and supplies necessary for troops in the exigencies of war, or 
the suppression of Indian hostilities, there is no public policy, 
no saving to the public Treasury, no virtue, no laudable end, 
consulted in order to cut down the claims of the several States, 
in opposition to the intention of Congress, and the good faith 
of the government, thereby to send the State to Congress to 
ask further relief by further legislation. 

I think there is no foundation for the proposed extinguish- 

- ment of the just claim of the State of Florida, by a set-off of 
the supposed debt on the books of the Treasury against the ter- 
ritoric] government of Florida; and no just cause for not allow- 

‘ing to the State of Florida, an interest upon all sums advanced, 
laid out, and expended to the use of the United States, and ob- 
ligations by that State contracted, for supplies and services of 
local troops called into service during the year 1849, by and 
under the authorities of said State, where it shall appear that 
said State has paid or lost interest, or is liable to pay interest, 
on that account. ; 

Very respectfully, yours, &c., 
J. J. CRITTENDEN. 

Hon. C. M. Conran, 

Secretary of War. 


GRANT OF PUBLIC LAND IN THE CITY OF WASHINGTON. 


The commissioners, appointed under the act of 16th July, 1790, to purchase or 
accept a site fur the Seat of Government of the United States, had no power 
to convey any lands in the City of Washington which had been appropriated 
as a public reservation for the use of the United States. Held, therefore, that 
the conveyance of such commissioners made on the 25th May, 1798, ofa part 
of the President’s Square, to the Minister of Portugal, in behalf of his gov- 
ernment, was void, though approved by the President. 
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The non-user of the land so granted, by any Minister of Portugal, for 50 years, 
and more, next after the date of the deed, supports the inference that the 
want of authority to make the grant, was known to and acquiesced in by 
the grantee. 


ATTORNEY GENERAL’S OFFICE, 
November 24, 1851. 

Sir: The communication of the minister of Her Most Faithful 
Majesty, the Queen of Portugal, accompanied by the deed of 
Messrs. Gustavus Scott, William Thornton, and Alexander 
White, commissioners for a lot of land in the city of Washington, 
and the correspondence which induced the making of that deed, 
have received that respectful consideration and careful exami- 
nation due to the subject, presented by the minister of Her Most 
Faithful Majesty. 

Pursuing the events connected with this subject, in their 
chronological order, we find that on the 16th July, 1790, an act of 
Congress was approved, entitled, ‘* An act for establishing the 
temporary and permanent seat of the Government of the United 
States ;” (1 Stat. at large, 130;) which is the act alluded to in the 
deed by the commissioners, Messrs. Scott, Thornton, and \V/hite, 
as the source of their appointments, powers, and authorities. 

The second section of this act, authorized the President of the 
United States, ‘‘ to appoint, and by supplying vacancies, to keep 
in appointment, as long as may be necessary, three commission- 
ers, who, or any two of whom, shall under the direction of the 
President, survey, and by proper metes and bounds, define, and 
limit a district of territory, not exceeding ten miles square, &c. ; 
and the district so defined and limited, and located, shall be 
deemed the district accepted by this act for the permanent seat 
of the Government of the United States.” 

Sec.3. The said commissioners, or any two of them, shall have 
power to purchase or accept such quantity of land on the eastern 
side of said river, (Potomac,) within the said district, as the 
President shall deem proper, for the use of the United States, 
and according to such plans as the President shall approve ;_ the 
said commissioners, or any two of them, ‘shall, prior to thé first 
Monday in December, in the year 1800, provide suitable build- 
ings for the accommodation of Congress, and of the President, 
and for the public offices of the Government of the United States.” 
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“Sec. 4. That for defraying the expense of such purchases, 
and buildings, the President of the United States be authorized 
and requested to accept grants of money.” 

- Under this act, and,an amendatory act, approyed 3d: March, 
1791, (1 Stat. at large, 214, ch. 17,) dispensing with the com- 
mand in the former act, to Jocate the district of ten miles square 
above the mouth of the eastern branch of the Potomac, and 
authorizing the President to locate any part of ‘said distri¢t below 
the mouth of the eastern branch of the Potomac river, and 
above the mouth of Hunting Creek, President Washington 
issued his proclamatioy of the 30th March, 1791, reviting these 

acts of Congress, and the acts of Virginia and Maryland for 
ceding the territory to the United States ; ( Davis’ Collect. Laws 


of Dis. Colum. 58;) directed the commissioners, named under. 


the first mentioned act of Congress, to proceed forthwith 1o have 


the lines run, and by proper metes and bounds defined and’ 


limited, from the beginning and by the courses, angles, and 


distances named in the proclamation; and therein made it known - 


that the territory, so defined and limited jn the proclamation, was 
the district for the permanent seat of the Government of the 
United States. 

In June, 1791, the proprietors of the greater part of the lands, 
which now constitute the City of Washington, conveyed them 
by several deeds, ( Davis’ Collect. of Laws, &c. of Dist. of Colm. 
60,) to Thomas Beall, (son of George,) and John M. Gantt, in 
trust, that said lands, or such part thereof as should be thought 
necessary, or proper, with other lands within the limits of the 
Federal City, be laid out with such streets, squares, parcels, and 
lots, as the President of the United States should approve ; that the 
trustees should convey tothe United States, forever, ‘all the said 
‘streets, and such of the said squares, parcels, and lots, as the Presi- 
dent shall deem proper for the use of the United States ; and that 
as to all the residue of the said lots,” into which the lands shall 
have been divided ; that a fair division thereof should be made in 
the mode mentioned in the deed of trust, between the United 
States and the grantors, (the proprietors who conveyed the 
lands in trust;) that the lots in such division, assigned to the 
grantors, should be re-conveyed to them by the said trustees, 
Beall and Gantt; the lots which, in the division, should be 
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assigned to the United States, (out of the residuary lots,) to be 
sold “*‘ at such time, or times, in such manner, and on such terms, 
and conditions, as the President of the United States shall direct ; 
and in trust, that the said Thomas Beall, son of George, and John 
M. Gantt, will, on the order and direction of the President, 
-convey all the said lots so sold and ordered to be conveyed, to 
the respective purchasers in fee siinple, according to the 
terms and conditions of said purchases; and the produce of the 
sale of said lots, when sold so as aforesaid, shall, in the first 
place, be applied to the payment in money to the said grantor,”’ 
at the rate of twenty-five pounds per acre, for all his lands 
which shall have been appropriated to the use of the United 
States, by the President; not accounting the streets as part 
thereof; and the said twenty-five pounds per acre, being so paid 
or otherwise satisfied ; then the residue of the proceeds of the 
sales ‘* to bg paid, transferred, and assigned to the United States, 
as a grant of money, and to be applied for the purposes, and 
according .to the act of Congress aforesaid,” of July 16th, 
1790. | . 

On the 19th December, 1791, the legislature of Maryland 
passed an act, (Davis’ collect. of laws of Dist. of Colum. 64,) 
reciting, by the acts of the Congress of the United States, and 
acts of the Assemblies of Virginia and Maryland, the President 
of the United States has issued his proclamation, of 30th March, 
1791, making known the location of the permanent seat of 
the Government of the United States, and the boundaries 
of the territory of ten miles square; and reciting, and also 
NSlley Young, Daniel Carroll, of Duddington, and many 
others, proprietors of the greater part of the land mentioned 
fo have been Jaid out in a city, had agreed, and conveyed their 
lands, in trust, to Thomas Beall, son of George, and John 
Mackall Gantt, upon the uses and purposes, terms, and condi- 
tions, in the deed of conveyance and trust mentioned ; and that 
many of the proprietors of lots in Carrollsburg and Hamburg 
have also come to an agreement, subjecting their lots to be laid 
out anew, giving up one half of the quantity thereof to be sold, 
and the money, thus arising, to be applied as a donation accord- 
ing to the act of Congress, and the term expressed in the deed 
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of Young, Carroll, and others; they to be reinstated in one-half 
of the quantity of their Jots in the new location, or otherwise 
compensated, &c.; yet that some of the proprietors of lots in 
Carrollsburg and Hamburg, as well as some of the proprietors 
of other lands, have not, from imbecility, and other causes, come 
into any agreement concerning their lands within the limits of 
the City of Washington, as directed to be laid out by the Presi- 
dent of the United States, comprehending the lands in that act 
particularly described. And that it appeared to the Assembly 
_ of Maryland, just and expedient “ that the lands within the said 
city should contribute in due proportion, in the means which 
have already greatly enhanced the value of the whole; and that 
an incontrovertible title ought to be made to the purchasers, 
under public sanction; that allowing foreigners to hold land 
within the said territory will greatly contribute to the improve- 
ment and population thereof; and that many temp@sary provi- 
sions will be necessary till Congress exercises the jurisdiction 
and government thereof; ‘Therefore, the Legislature of Maryland 
enacted : 

‘¢ That lands belonging to minors, persons absent out of the 
state, married women, or persons non compos mentis, or lands 
the property of the state, be subject to the terms and conditions 
mentioned in the deeds of trust to Beall and Gantt.’>—(Davis’ 
Collect. laws of Dist. of Colm. 66.) | 

‘That all squares, lots, pieces, and parcels, of land within 
the said city, which have been, or shall be, appropriated to the 
use of the United States, and also the ‘streets, shall remain and 
be for the use of the United States; and all the lots and parcels 
which have been, or shall be, sold to raise money as a donation, 
shall remain and be to the purchasers according to the condi- 

tions and terms of their respective purchases. 

‘¢ That any foreigner may, by deed or will, hereafter to be 
made, take and hold lands within that part of the said territory 
which lies within this state, in the same manner as if he was a 
citizen of this state; and the same lands may be conveyed by 
him, and transmitted to, and be inherited by his heirs, or rela- 
tions, as if he or they were citizens of this state; Provided, that 
no foreigner shall, in virtue hereof, be entitled to any other privi- 
lege of a eitizen.”’—( Ibid. 68. ) 
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It appears by the documents, that, before President Washington 
retired from office, the commissioners appointed under the act 
of Congress, of 16th of July, 1790, had proposed to him to 
offer to foreign ministers lots in the city as sites for their 
accommodation and residence, to be built on by them, but Presi- 
dent Washington’s assent was not obtained. 

In March, 1797, the subject was proposed to President 
Adams, by the commissioners, Messrs. Scott, Thornton, and 
White, and difficulties arose in his mind: But, in the course of 
the correspondence between the commissioners and President 
Adams, it appears, by his letter of April 17th, 1797, to the 
commissioners, that he, in reference to lots authorized to be 
sold by the deed of trust, whereof “the terms and conditions 
of the sales are subjected to his (the President’s) discretion,” 
expressed the opinion in favor of conveying to foreign ministers 
*‘ such lots, for very small pecuniary considerations ’»—* upon 
conditions, for example, of erecting buildings, within a certain 
reasonable term.” 

Thereafter, the commissioners informed him of their letters 
to foreign ministers, offering them lots as sites for their re- 
spective residences, in which they had “ said nothing as to the 
conditions of building,’’ because ‘‘ such conditions might be 
considered, by foreign ministers, as too restrictive, and betray- 
ing a want of confidence’’—but that the use and purpose in- 
tended ‘‘ may be, in general terms, expressed in the convey- 
ance.” 

By letter of 2d May, 1797, the commissioners offered to the 
minister of Her Most Faithful Majesty, the Queen of Portugal, 
‘a convenient site in the City of Washington, for the residence 
of the minister of the nation, near the United States.” 

The minister, on the 22d May, 1798, being authorized by 
Her Most Faithful Majesty, the Queen of Portugal, accepted of 
the proposed offer, ‘‘ of a convenient site for the residence of 
Her Majesty’s Ministers, near the United States ;” and by 
another letter of 23d May, 1798, desired it’ ‘‘ to be laid out on 
the President’s Square, east of square numbered one hundred 
and seventy-one: and shall leave to you, gentlemen, to deter- 
mine on the quantity which the object in view will require.” 

The commissioners accordingly laid out a parcel of the public 


470 HON. JOHN J. CRITTENDEN .| 


Grant of Public Land in the City of Washington. 


lot, suitable to the minister’s ‘ideas of convenience and 


elegance,” and informed him thereof, by letter of the 23d May, 
1798, saying also therein that as the square, out of which the 
Jot was taken, was public property, intended for pleasure 
grounds, ‘no buildings will be permitted to be erected near 
the square offered to the Court of Portugal, nor to obstruct the 
view from that situation.” In answer of same day the minister, 
Le Chevalier de Freiri, said, ‘“‘ The extent of the grounds, the 
situation and the terms expressed in your letter perfectly accord 
with my wishes.”’ 

By deed of 25th May, 1798, Gustavus Scott, Wm. Thorn- 
ton, and Alexander. White, ‘‘ as commissioners appointed in 
‘ virtue of an act of Congress, entitled ‘ An act for establishing 
the temporary and permanent seat of the Government of the 
United States,’ ”’ executed a deed to Her Most Faithful Majesty, 
the Queen of Portugal, reciting therein, ‘‘ Whereas, the Presi- 
dent of the United States hath authorized and empowered the 
commissioners, aforesaid, to grant sites, on the public grounds 
in the City of Washington, for erecting buildings for the resi- 
dence of foreign ministers, near the Government of the United 
States ;”’ also reciting the letter of the minister of the 23d May, 
1798, desiring the ground to be laid off to his government on 
the President’s Square, east of square No. 171, on the engraved 
plat of the city, which had been done, and that the minister had 
declared his acceptance thereof in behalf of his court: There- 
fore, the commissioners for the causes above mentioned, and in 
consideration of one dollar, to them paid by the said Chevalier 
Freiri, ‘in behalf of the Queen of Portugal,” bargained and 
sold unto Her Most Faithful Majesty, the Queen of Portugal, 
her heirs, and successors, ‘‘ all that square in the City of Wash- 
ington, beginning at a stone marked Portugal, 110 feet east of 
the southeast ecnrner of the said square numbered 171, and ex- 
tending east 319 feet, thence north 281 feet 5 inches, thence 
west 319 feet, thence south to the beginning, containing 89,639 
square feet,” ‘To have and to hold,” *‘ for the use and pur- 
pose of a residence for the minister of her said majesty, her 
heirs, and successors forever.”?> On this deed is endorsed an 
approval, signed by John Adams, President of the United 
States, countersigned by Timothy Pickering, Secretary of State. 
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This is a part of one of the parcels selected for the use of 
the United States, lying to the south of the President’s House, 
the particular part selected and described in the deed being to 
the south of the office of the Navy Department, binding on 
17th street 281 feet five inches, beginning where E street in- 
tersects 17th street, and runs as described in the deed, three 
hundred and nineteen feet into tke public reservation. 

The trustees, Beall and Gantt, held the legal title from and 
under the conveyance from the proprietors of the lands, and 
by virtue of the act .of Maryland, 19th December, 1791, to the 
uses and trusts expressed in the deed; and as soon as the 
President of the United States selected the squares, parcels, 
and lots of land by bim deemed proper for the use of the United 
States, then said Beall and Gantt held such squares, lots, and 
parcels to the use of the United States, including that out of 
which the piece was carved by the said Scott, ‘Thornton, and 
White, for the Queen of Portugal; and as soon as the said se- 
lections were made and appropriated to the use of the United 
States, the statute of Maryland, of 19th December, 1791, (be- 
fore cited,) executed the use, and confirmed the title, interest, 
and right, of the United States to all the streets, and to the 
Squares, parcels, and lots in the city so appropriated to the use 
of the United States. _— 

The residuary lots, not so appropriated to the use of the 
United States, were divided ; parts thereof were assigned to the 
respective proprietors and grantors. As to such lots as were 
assigned in the division to the respective original proprietors, 
the trustees, Beall and Gantt, held their use immediately from 
and after such division for the purpose of reconveying to them 
respectively. — nee | 

The lots not appropriated to the use of the United States, 
and not assignéd in the division to the original proprietors, 
were, by the express terms of the deed of trust, respectively 
held by the said trustees, Beall and Gantt, to be conveyed by 
them, or the survivor, or the heirs of the survivor, ‘‘on the 
‘order and direction of the President,’ to the respective pur- 
chasers, ‘‘ according to the terms and conditions of such pur- 
chases.”? And the proceeds of the sales of such lots, so sold, 
under the direction of the President, and upon the terms by 
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him directed, the said Beall and Gantt, the trustees, were, by 
the express terms of the trust, bound to apply first to the pay- 
ment of the original proprietors for their lands, appropriated to 
the use of the United States, “at the rate of twenty-five pounds 
per acre, not accounting the said streets as part thereof;”’ the 
residue of such proceeds of sales, (after satisfaction of the 
said sum of £25 per acre,) the said trustees, Beall and Gantt, 
were, by the terms of the trust, to pay, assign, transfer, and 
deliver over to the President of the United States, ‘as a grant 
of money, and to be applied for the purposes, and according 
to the act of Congress aforesaid,”’ of 16th July, 1790, for de- 
fraying the expense of suitable buildings for the accommoda- 
tion of Congress, and of the President, and for the public 
offices of the Government of the United States. 

The commissioners appointed under the act of Congress, of 
16th July, 1790, had power to purchase or accept, for the use 
of the United States, such quantity of land as the President 
should deem proper. Such was their power and no more. 
When: purchased or accepted, it was for the sole use of the 
United States. Neither the commissioners nor the President 
of the United States, nor the President and the commissioners 
united, had any lawful power or rightful authority to sell, give, 
grant, or convey away any of the land, so purchased or ac- 
cepted to the use of the United States. The Congress alone 
(not the commissioners) had the capacity to direct how, when, 
and to whom, and for what purpose, and upon what terms and 
conditions, the public property of the United States should be 
disposed of and severed from the public domain. 

When the trustees, Beall and Gantt, conveyed to the com- 
missioners appointed under the act of 16th July, 1790, by 
an indenture bearing date 30th November, 1796, the title 
of the United States to all the streets and to the squares and 
parcels of land, which had been, by the plat and plan of the 
city appropriated to the use of the United States, the use 
and trust for the benefit of the United States became exe- 
cuted, it was no longer executory. The uses and trusts to 
make conveyances to purchasers of those lots, which, by the 
division, were subject to sale to raise money to pay the ori- 
ginal proprietors for the squares and parcels taken to the use 
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of the United States, at the rate of £25 per acre, and the sur- 
plus of the proceeds of the sale to be paid to the United States 
as a grant of money, remained executory. ‘This is the view of 
the conveyance of 30th November, 1796, taken by the Su- 
preme Court of the United States, in the case of Van Ness and 
Wife vs. the City of Washington and the United States.—4 
Peters, 285. . 

The commissioners, appointed under the act of Congress, of 
16th July, 1790, with the- special limited powers to purchase 
or accept for the United States, could not derive therefrom a 
general power to sell, give, grant, and divest the government 
of its property. If the commissioners could derive a power, 
under the act of Congress of 1790, to mutilate the public 
grounds appropriated for the convenience and ornament of the 
President’s Mansion, by the conveyance to the Queen of Por- 
tugal, then their powers would have extended to grant the site 
of the Capitol to France ; the Navy Yard to England; the site 
of the Treasury building to Spain; the sites of the War and 
Navy Offices to Russia, the public burying ground to Austria ; 
and so on until the United States were stripped of all the land 
purchased or accepted to the use of the United States. 

To my view it seems clear, that the deed made by the com- 
missioners to Her Most Faithful Majesty the Queen of Portugal, 
conveyed no right, it divested no right, it was, as against the 
United States, simply void. 

The assent of President Adams, endorsed upon the deed to the 
Queen of Portugal, cannot be rationally accounted for, otherwise 
than by supposing that he was under the impression that the lot of 
ground therein described was one of those lots, which, by the pro- 
visions of the deed of trust to Beall and Gantt, and their convey- 
ance to the commissioners, was authorized to be sold “ at such 
time or times, in such manner, and on such terms and conditions, 
as the President of the United Stctes, for the time being, shall 
direct,” to raise money to pay the original proprietors at the 
rate of £25 per acre for their lands, which had been appro- 
priated to the use of the United States, and the surplus to be 
considered ‘as a grant of money” to the United States. To 
such lots his letter of the 17th April, 1797, to the commission- 
ers, had reference, in saying that, by the deed of trust, ‘‘ the 
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terms and conditions of the sales are subjected to his (the Presi- 
dent’s) discretion,’’ and expressing the opinion that the Presi- 
dent had the authority “to convey such lots for very small pe- 
cuniary considerations; but, then, I should suppose that the 
conveyances ought to be upon conditions, for example, of erect- 
ing buildings within a certain reasonable term. The pledging 
of the lots for the payment of the loan, appears not to diminish 
the authority of the President to convey them for such con- 
siderations, and on such covenants and conditions, as he shall 
judge most beneficial.” After President Adams had assented 
to a conveyance, to foreign ministers, of such lots as were ex- 
pressly ordered to be sold by the terms of the deed of trust, the 
commissioners applied for and obtained his endorsed assent to 
a deed to the Queen of Portugal, for a portion of the square 
appropriated to the use of the United States, fcr the sale of 
which there was no color of authority in the deed of trust, or 
in any act of Congress. 

The consideration of one dollar for eighty-nine ‘thousand six 
hundred and thirty-nine square feet of town rots was only 
nominal. 


The real consideration, inducing the deed, is disclosed i in the — 


correspondence between the commissioners and Chevalier de 
Frieri, the minister of Her Most Faithful Majesty the Queen of 
Portugal, referred to in the deed, and also expressed in the 
deed itself, ‘‘ for erecting buildings,’ to be inhabited by her 
majesty’s minister near the Government of the United States. 
The deed was not intended to be the instrument of converting 
the ground, near the President’s Mansion and the public offices, 
into a waste, without improvement or even occupancy. The 
non-user and non-claim by any minister of the government of 
Portugal, during half a century or more, next after the date of 
the deed, lays a foundation for the inference, that the mistake 
and want of authority to make such a grant was, presently 
after that deed, made known to, and acquiesced in, by Her Most 
Faithful Majesty’s minister, Le Chevalier de Frieri, then neat 
the Government of the United States, or that for ‘some other 
cause the claim was abandoned. 

The grant was intended to manifest the desire of the Presi- 
dent of the United States to cultivate a constant, kindly inter- 
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course between the Governments of the United States and of Her 
Most Faithful Majesty the Queen of Portugal. That such a mis- 
take should have been committed in relation to the powers and 
authorities of the commissioners, Messrs. Scott, Thornton, and 
White, under the act of Congress, which defined and limited 
their powers, authorities, and duties, is to be regretted; but 
the Executive authority of the Government of the United 
States cannot over-ride the law, cannot make the deed good and 
valid, which the law declares invalid and void from the beginning. 
Very Eiebeeeng yours, &c., 
J. J. CRITTENDEN. 
Hon. Danie. Wensren, 
Secretary of State. 





APPEALS PROM THE DISTRICT COURTS. 


An appeal, from a decree of the United States Court for the district of Louisiana, 
under the acts of May 26th, 1824, and June 17th, 1844, for the adjustment of 
private land claims in Louisiana, must be prosecuted within a year from the 
time the decree was rendered ; therefore, where a decree, confirming to C. 
and G. certain lands, was made, and an appeal was prayed, but not prosecu- 
ted within a year, as required, the decree has become final, and the parties are 
entitled to a patent for their land.—U. S. v. Curry et al.—6 How. 106. 


~ 


ATTORNEY GENERAL’S OFFICE, 
JVovember 25, 1851. 

Stas It appears by the letter of the Commissioner of the 
General Land Office to the Department of the Interior, and by 
the Secretary of that Department referred to the Attorney Gene- 
ral for his opinion, that, on the 26th of June, 1846, a final de- 
cree was pronounced in the Court of the United States for the 
District of Louisiana, between Thomas Curry and Richard 
Garland, complainants, and the United States defendant, con- 
firming to the complainants certain lands claimed in their bill 
under a Spanish grant. The attorney for the United States 
prayed an appeal within the year; but that appeal was dis- 
missed by the Supreme Court of the United States at the De- 
cember term, 1847, because not duly prosecuted. That de- 
cision is reported in 6 Howard, 106, 114, and a certified copy 
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has been filed in the General Land Office, on behalf of the 
claimants, with a demand for a patent for the land. 

The proceedings, on behalf of the claimants, against the 
United States, were had under the act of Congress, approved 
17th June, 1844, (5 Stat. at Large, 676, ch. 95,) which re- 
vived the act of 26th May, 1824, (4 Stat. at Large, 52, ch. 
173,) and extended its provisions to the State of Louisiana. 

The second section of the act of 26th May, 1824, enacted 
that, ‘in all cases, the party against whom the judgment or 
decree of the said District Court may be finally given, shall be 
entitled to an appeal within one year from the time of its ren- 
dition, to the Supreme Court of the United States, the decision 
of which court, shall be final and conclusive between the par- 
ties; and should no appeal be taken, the judgment or decree 
of the said court shall, in like manner, be final and conclusive.” 

An appeal prayed, but not duly prosecuted and dismissed by 
the Supreme Court of the United States, is the same in effect 
and consequence as if no appeal had been prayed. The time 
for appeal having now expired, the decree of the court in favor 
of the claimants, has become final and conclusive between the 
parties, and the claimants are entitled to their patent for the 
land confirmed to them by the decree of the court, upon com- 
pliance with the sixth section of the act of 26th of May, 1824, 
before mentioned. 

Very respectfully, yours, &c., 
J. J. CRITTENDEN. 

Hon. Avex. H. H. Stuart, 

Secretary of the Interior. 





R. COYLE’S APPLICATION FOR A LAND PATENT IN OHIO. 


A patent should issue to C. for land in fractional section No. 11, township 4, 
range 1, in the State of Ohio. . 

Where a section of public land was included with other lands in the President’s 
Proclamation for sale, and the sale took place, but the section in question 
was not sold, the presumption is that such section was cried by the auc- 
tioneer ; and an applicant to enter the same, at private sale, need not be re- 
quired by the Register to prove that it was actually cried in the hearing of 
the bidders. 
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An application for the purchase of land was rejected by the Register, and the 
applicant then tendered the purchase money to the Treasurer of the United 
States, who refused to receive it; Held that the neglect of the applicant to ap- 
peal to the Genera] Land Office, was not an abandonment of his application. 
—Lythe v. Arkansas, 9 How. 323. 

‘ The question, whether there has been a dedication of a section of land to the 

city of Cincinnati, is not for the Executive Department to decide. That, 

and all other questions of conflicting claims and boundaries, will be open 
to the proper courts of justice after the patent shall have been issued. 


ATTORNEY GENERAL’S OFFICE, 
| November 29, 1851. 

Sir: The papers relating to the several conflicting claims of 
Randolph Coyle, John Delafield, and the City of Cincinnati, to 
the unsold parts of fractional section No. 11, in fractional 
township No. 4, of fractional range No. 1, in J. C. Symmes’ 
purchase of the United States of lands in the State of Ohio, 
have been referred to me by your letters of the 29th July and 
3d September Jast, for my opinion thereon. 

The United States, by cession from the State of Virginia, 
became, in the year 1784, invested with the right and property, 
domain, and jurisdiction, of the territory to the northwest of the 
Ohio River, within the then limits of the State of Virginia, 
including the lands subsequently sold by the United States to 
J.C. Symmes and Company, between the Great and Little 
Miami Rivers. 

The domain and jurisdiction of the United States extended 
to low-water mark of the Ohio River, as decided by the Su- 
preme Court of United States in the case of Handley’s Lessee 
v. Anthony—5 Wheat. 380. | 

‘*An ordinance for ascertaining the mode of disposing of 
lands in the western territory,”? (Laws U.S. by Bioren & Du- 
ane, vol. I, p. 563; Clarke’s Compilation of Land Laws, p. 
349,) passed by Congress, May 20th, 1785, directed that the 
territory ceded by the States to the United States, ‘* which has 
been purchased of the Indian inhabitants, shall be divided 
into townships of six miles square, by lines running due north 
and south, and others crossing these at right angles, as near as 
may be; this rule to be departed from no farther than particular 
circumstances may require; the lines to be measured with a 
chain, plainly marked by chops on the trees, and exactly de- 
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scribed ona plat.” ‘Ihe townships respectively to be marked by 
subdivisions into lots of one mile square, or six hundred and 
forty acres, inthe same direction as the external lines. The 
townships, or fractional townships, to be designated by the 
~ geographer by numbers progressively, from north to south, 
always beginning each range with No. 1, and the ranges shall 
_ be distinguished by their progressive numbers to the westward. 
The lots of one mile square to be marked in running the exter- 
nal lines of the township at the intervals of every mile; these 
corners for the lots to be marked in a different manner from those 
of the townships. The lots in each township to be numbered 
from one to thirty-six; ‘and where, from the causes before- 
mentioned, only a fractional part of a township shall be surveyed, 
the lots protracted therein shall bear the same number as if the 
township had been entire.” : . 

This ordinance further directed that there be reserved from 
sales, and for the United States, ‘out of every township, the 
four lots being numbered, 8, 11, 26, 29, and, out of every frac- 
tional part of a township, so many lots of the same numbers, as 
shall be found therein, for future sale. ‘There shall be reserved 
the lot No. 16, of every township, for the maintenance of public 
schools within the said township.” 

Under certain resolutions of Congress, passed in the year 1787, 
a contract of the 15th May, 1788, was entered into, on behalf 
of the United States, with John Cleves Symmes, for the sale to 
him and his associates, of one million of acres, adjoining the 
Ohio River, and the Great Miami River, &c. 

By and in pursuance of an act of Congress, entitled, ‘* An act 
for ascertaining the bounds of a tract of land, purchased by John 
Cleves Symmes,” (1 Stat. at large, 251, note; Laws U. S. edi- 
tion by Bioren, Vol. 2, p. 270; Clarke’s Compilation of Land 
Laws, p. 372,) passed 12th April, 1792, the President of the 
United States was authorized, at the request of John Cleves 
Symmes, to alter that contract in such manner that the tract be 
bounded by the Ohio River on the south, by the Great Miami 
River on the west, by the Little Miami River on the east, by 
a parallel of latitude on the north, extending from the Great 
Miami to the Little Miami, so as to comprehend the proposed 
quantity of one million of acres; ‘* Provided, that the northern 
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limits of the tract shall not interfere with the boundary Jine, 
established by the treaty of Fort Harmar, between the United 
States and the Indian Nations; and provided, also, that the 
President reserve to the United States such lands at or near 
Fort Washington, as he may think necessary for the accommoda- 
tion of a garrison at the fort.”,-—Laws U. S. by Bioren, Vol. 1, 
p- 495.) The land within the boundaries, described and limited 
in that act, was accepted by said Symmes, as a modification of 
his contract, subject to the reservations, conditions, and limita 
tions expressed in the said contract of 15th May, 1788, and m 
the said act of Congress of 12th April, 1792, and also, to a 
reservation of fifteen acres for the accommodation of the garrison 
at Fort Washington.—Laws U. S. edition by Bioren, Vol. 2, p. 

287, Stat. at large Vol. 1, p. 266. 

By an act authorizing the’ grant and conveyance of certain 
lands to John Cleves Symmes, and his associates, approved 5th 
May, 1792, the President was authorized to issue letters patent, 
conveying to John Cleves Symmes, and his associates, such 
number of acres of land as the payments, already made by them 
‘under their contract of the 15th October, 1788, will pay for, 
estimating the Jands at two-thirds of a dollar per acre, and 
making the reservations, specified in the said contract.” 

The Department of the Treasury caused a survey of the lands 
between the Ohio, the-Great and Little Miami Rivers, and the 
Indian boundary, mentioned in the act of 5th May, 1792, to be 
nade by Israel Ludlow, which survey was returned to that de- 
partment by said Ludlow, with his certificate, bearing date, 24th 
March, 1794, 

Letters patent, bearing date 30th September, 1794, were 
granted to John Cleves Symmes, and his associates, signed by 
President Washington, and sealed with the seal of the United 
States, recited ‘that said John Cleves Symmes had paid unto the 
Treasury of the United States the sum of one hundred and sixty- 
five thousand, six hundred and ninety-three dollars, thirty-two 
hundredths, ($165,693.32,) whereby, and by virtue of the act 
of Congress, passed 5th May, 1792, (Bioren’s edition of Laws 
V.8., Vol.1, p. 497; Clark’s Compilation of Land Laws, p.379,) 
said Symmes, and his associates, had become entitled to receive 
from the. United States a grant and conveyance for two hundred 
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and forty-eight thousand, five hundred and forty acres of land; 
‘¢ And whereas, in, and by virtue of the said contract, it was stip- 
ulated andagreed, * * * that, out of each township, which 
should fall within the grant to be made to said John Cleves 
Symmes, and his associates, a reservation should be made to the 
United States of the four lots marked 8, 11; 26, 29, for such 
purposes as shall, by the Congress of the United States, be direct 
ed; and lot No. 16, for the maintenance of public schools; the 
same being in pursuance of the regulations contained in an 
ordinance of the United States, * * bearing date 30th May, 
1785 ; and whereas in and by said act of Congress, passed 5th 
May, 1792, the President was authorized to convey unto the 
said John Cleves Symmes, and his associates, &c., * * in 
trust, for the purpose of establishing an academy, and other 
public schools, and seminaries of learning, one complete town- 
ship, conformable to an order of Congress, made the 2d October, 
1787 ; And, whereas it appears expedient to reserve to the 
United States, out of the tract intended to be granted; the 
quantity of fifteen acres of land for the accommodation of Fort 
Washington, and the garrison thereof, including the’ said fort; 
and, also a quantity of land, equal to one mile square, at or near 
the mouth of the Great Miami River, to be located as hereinafter 
‘mentioned.”’ 

Therefore, in consideration of the premises, and of the act of 
Congress, passed the Sth May, 1792, the President, in the name 
of the United States, granted and confirmed unto the said John 
Cleves Symmes, and his associates, and to his and their heirs, 
and assigns, all that tract of land, beginning at the mouth of the 
Great Miami River, thence along the Ohio River to the mouth 
of the Little Miami, bounded on the south by the said Ohio 
River; on the west by the said Great Miami River; on the 
east by the said Little Miami River; and on the north, by a 
parallel of latitude, to be run from the said Great Miami River 
to the said Little Miami River, so as to comprehend the quantity 
of three hundred and eleven thousand, six hundred and eighty- 
two acres of Jand, with the appurtenances, reserving to the 
United States, out of the said tract, the quantity of fifteeen acres 
of land, for the accommodation of Fort Washington, and the . 
garrison thereof, including the space of ground occupied by the 
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said fort, to-be located in such part of the said tract, and by such 
person as the President of the United States shall direct ; and 
also, reserving out of said tract a quantity of land equal to one 
mile square, at or near the mouth of the Great Miami River, to 
be located by such person as the President shall appoint for that 
purpose, provided, ” &c. &c.; and also, reserving to the said 
United States, out of each township contained in said tract, the 
four lots, viz :—lot No. 16, for the purpose mentioned in the 
ordinance of Congress, passed 29th May, 1785; lot No. 29, for 
the purpose of religion, and lots Nos. 8, 11, 26, 29, for such 
purposes as the Congress of the United States shall hereafter 
direct,’ * * * * * * upon this condition, however, and 
not otherwise, that the said John Cleves Symmes, and his asso- 


ciates, * * * * shall, and do cause, the said parallel of 


latitude, forming the northern boundary of the tract hereinbefore 


described, to be truly run, surveyed, and laid out, and return 


thereof made to the Secretary of the Treasury for the time being, 
within the space of five years from and after the «date of these 
presents, * * * * * * which parallel of latitude, shall 
be run from certain points or stations, which shall have been 
ascertained and fixed by Israel Ludlow, upon the Great and 
Little Miami rivers, according to a survey by him made, of the 
sources of said rivers, under the direction of the Department of 
the Treasury, and Weretofore certified to that Department by a 
certificate, bearing date the 24th day of March, seventeen hun- 
dred and ninety-four; and in pursuance of the said act of the 
Congress of the United States, hereinbefore mentioned, passed 
the Sth day of May, 1792; it is hereby declared that one com- 
plete township, or tract of land of six miles square, to be located 
&c., “as nearly as may be in the centre of the tract of land herein 
before granted, hath been, and is granted, and shall be holden, 
in trust, to and for the sole and exclusive intent and purpose 
of erecting and establishing therein an academy and other public 
schools and seminaries of learning, and endowing and supporting 
the same, &c.”’ 

_ This patent, in its exterior boundaries, included the quantity 
due to Symmes, and his associates, of 240,540 acres, and 
the reservations, amounting to 63,142 acres, together making 


the quantity of 311,682 acres. ‘The computation of the precise 
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sum of the various reservations, out of the exterior boundaries 
of this grant, was necessarily founded on actual surveys of the 
lands into townships, fractional townships, ranges, sections, and 
fractional sections, previously made by Symmes and his associ- 
ates, and upon the survey made by Israel Ludlow, and certified 
to the Treasury Department on the 24th March, 1794, prepara- 
tory to the patent of 30th September, 1794. The patent alludes 
to the townships and the sections as numbered, and to the 
survey previously made by Ludlow. The very intent and pur- 
pose of causing the survey to be made by Ludlow, and to be 
certified to the Department of the Treasury, was to obtain certain 
evidences of the boundaries and quantity of lands to be granted 
to Symmes, and to his associates, and of the boundaries and 
quantities of lands to be reserved to the United States, out of 
each township, contained in the grant to be made to Symmes, 
and his associates, under their contract of purchase. The res- 
ervations, not specially located and defined by boundaries, at 
the date of the grant to Symmes and his associates, are men- 
tioned in the grant, and the subsequent location thereof is spe- 
cially provided for; viz: the reservation of fifteen acres for the 
accommodation of Fort Washington; the square of one mile 
near the mouth of the Great Miami, and the complete township 
for the purpose of an academy, and other public schools. The 
administration of President Washington ws not culpable of the 
negligence and folly of conveying to J. C. Symmes, and his asso- 
ciates, three hundred and eleven thousand, six hundred and 
eighty-two acres, and suffering the title and interests of the United 
States in the reservation of lots Nos: 8, 11, 16, 26 and 29, out 
of each and every township, within the area of 311,682 acres, 
to be uncertain, and depending upon the future acts of J. C. 
Symmes, and his asociates, in demarking the townships and 
sections. : 

Before the date of the patent to Symmes, not only the whole 
area of his patent, but the lands north of it, under his purchase 
of a million of acres, finally reduced to 248,540 acres, had 
been surveyed into ranges, townships, and sections. The act 
of 3d March, 1801, (2 Stat. at large, p. 114, chap. 23, Sec.7; 
Bioren ed. Vol. 3, p. 431,) alludes to the lines run and marked 
by J. C. Symmes’ direction, and establishes the corners of sec- 
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tions so marked, and directed the Surveyor General to run “ east- 
wardly and westwardly lines to intersect the aforesaid north- 
wardly and southwardly lines in the corresponding marked 
points.”” 

Without doubt, the patent to J. C. Symmes was founded upon 
actual surveys of the ranges, townships, fractional townships, 
Sections, and fractional sections, previously made: upon that 
foundation the computation was made, of the precisc amount 
of the various reservations, made to the United States out of 
the exterior boundaries of 311,682 acres, included in the patent 
to Symmes, so as to leave to Symmes, and his associates, the 
quantity of 248,540 acres, which they had paid for, and were 
entitled to have to their own use. Without doubt, the reserva- 
tions in the patent, of sections No. 8, 11, 16, 26, and 29, in 
each township, had reference to actual limits, then marked upon 
the lands, and numbered on the general plat of the lands, con- 
veyed by the patent, and not to undefined, uncertain townships 
_and sections, thereafter to be located and marked. 

And the fact is clear, beyond doubt, that, among the reser- 
vations to the United States, so actually marked, there was 
fractional section number eleven, in fractional township num- 
ber four, of fractional range number one. 

The reservation of fifteen acres, including Fort Washington, 
was a Separate and distinct thing, not then marked as to the 
exterior boundarjes, but expressly declared in the patent to 
Symmes, as a survey to be thereafter made under the direction 
of the President of the United States, ‘* including the space of 
ground occupied by the said fort.” 

By an act of Congress, approved 16th July, 1798, (Stat. at 
Large, by Peters, vol. 6, p. 36, chap. 87; Bioren’s ed. of laws 
U. S., vol. 3, p. 116, chap. 104,) the Secretary of the Treas- 
ury was “ authorized to contract with Eli Wilhams for the sale 
of acertain lot of ground, twenty perches in length, and six- 
teen perches in breadth, situated in the town of Cincinnati; it 
being the same lot, on which certain buildings were erected by 
said Eli Williams and Robert Elliot, deceased, when contrac- 
tors for supplying the western army with provisions.” This 
lot of two acres of land was, in February, 1805, patented to 
Jeremiah Hunt, assignee of Eli Williams, by the metes and 
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bounds of a survey thereof, of Ist October, 1798, made by 
Israel Ludlow. 

By an act passed 28th February, 1806, (2 Stat. at Large, 
352, chap. 10; Bioren’s ed. vol. 4, p. 6, chap. 10,) it was 
enacted, ‘ That, for the disposal of a certain tract of land in the 
town of Cincinnati, on the Ohio, being the same on which 
Fort Washington was erected, the Secretary of the Treasury 
shall cause the said tract to be surveyed and laid off into town 
lots, streets, and avenues, in such manner, and of such dimen- 
Sions, as he may judge proper, conforming, as near as may be, 
to the original plan of the town. When the survey is com- 
pleted, a plat thereof shall be returned to the Surveyor Gene- 
ral, on which the lots shall be denominated by progressive num- 
bers, who shall thereupon cause two copies to be made, one to 
the Secretary of the Treasury, and the other to the Register of 
the Land Office, at Cincinnati ; on the receipt of which plat, 
the Secretary of the Treasury shall cause the said town lots to 
be offered to the highest bidder at public sale,” &c. The town 
lots were laid out and sold as directed by this act. : 

This statute referred to one tract only, ‘te same on which 
Fort Washington was erected.” It did not refer to fractional 
section number eleven, in fractional township number four, of 
fractional range number one, nor to any other of the sections 
theretofore reserved for the future disposition of Congress. 

Before the passage of that act, the statute of March 3, 
1805, (2 Stat. at Large, p. 345, sec. 7; Bioren’s ed. vol. 3, 
p- 672,) in the seventh section, had enacted, “ That all the 
sections, heretofore reserved for the future disposition of Con- 
gress, and lying within either of the districts established for 
the disposal of public Jands in the State of Ohio, with the ex- 
ception of the section number sixteen, of the salt springs, and 
lands reserved for the use of the same, and of the other sec- 
tions or tracts of land otherwise heretofore specially appropriat- 
ed, shall be offered for sale in that district, within which such 
reserved sections may be, on the same terms and under the 
same regulations, as other lands in the district: Provided, that 
such sections shall previously be offered to the highest bidder, 
at public sale, to be held under the superintendence of the 
Register and Receiver of the Land Offices, respectively, to 
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' which they are attached, on the same terms as have been pro- 
vided for the public sales of other public lands of the United 
States, and on such a day or days as shall, by a public procla- 
mation of the President of the United States, be designated 
for that purpose; and, provided, also, that no such heretofore 
reserved section shall be sold, either at public or private sale, 
for less than eight gollars per acre.” 

By authority of Me statute, the President, in 1805, issued his 
proclamation, designating the time of public sale to be held in 
that year, in the general scope of which the reserved section in 
the district of Cincinnati, authorized to be sold by the statute, 
was included. The public sales were held accordingly ; and, 
at the close of the sales, this fractional section number eleven, 
reserved to the United States, in the patent to Symmes, re- 
mained unsold. 

By another act, passed 29th February, 1808, (2 Stat. at large, 
470; Bioren’s Ed., vol. 4, 146,) ‘*all the sections of land, 
heretofore reserved for the future disposition of Congress, not. 
sold or otherwise disposed of, and lying in either of the districts, 
established for the disposition of the public lands in the State of 
Ohio, with the exception of the section numbered sixteen, of 
the salt springs and lands reserved for the use of the same, 
shall be offered for sale in that district within which such re- 
served sections may respectively lie, on the same terms, and 
under the same regulations, as other lands in the same district: 
Provided, that such sections shall be previously offered to the 
highest bidder at public sale, to be held °—* under the super- 
intendence of the Registers and Reccivers respectively—on the 
Same terms as have been provided, by law, for the public sales 
of other lands of the United States, and on such day or days, as 
shall, by a proclamation of the President, be designated for that 
purpose : And, provided, also, that no such heretofore reserved 
Section shall be sold, either at public or private sale, for a less 
price than four dollars per acre.” 

‘According to this act, the President issued his proclamation 
of July, 1808, embracing this fractional section No. 11, (with 
others,) and, at the close of the public sale, this fractional sec- 
tion remained unsold. 

On the 24th April, 1820, another act of Congress was passed, 
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entitled “‘ An act making further provision for the sale of the 
public lands,’? (Stat. at large, vol. 3, p. 566; Bioren’s Ed., 
vol. 6, p. 486,) by which the system of credits was abolished, 
the cash system established ; the lands offered at public sale, to 
the highest bidder, to be offered in half-quarter sections ; and, 
when offered at private sale, may be purchased at the option of 
the purchaser, either in entire sections, half-sections, quarter- 
sections, or half-quarter sections. * *“®* * ‘But frae- 
tional sections, containing less than 160 acres, shall not be 
divided, but sold entire.” * * ® ® The purchaser at 
private sale, shall produce to the Register of the Land Office, a 
receipt from the Treasurer of the United States, or from the 
receiver of public moneys of the district, for the amount of the 
purchase money.”’ " 

By the third section of this act, ‘* the heretofore reserved 
sections, for the future disposal of Congress, in the States of 
Ohio and Indiana,” (Stat. at large, vol. 5, p. 566,) shall be 
offered at public sale as hereafter directed. The 4th section 
directed the manner, to be that after the first day of July then 
next, (1820,) all the lands, ‘‘ sections, and parts of sections, 
heretofore reserved for the future disposal of Congress, which 
shall, at the tume aforesaid, remain unsold, shall be offered at 
public sale to the highest bidder, at the land office for the 
respective districts, on such day or days as shall, by proclama 
tion of the President of the United States, be designated for 
that purpose ; Provided, that no such lands shall be sold at any 
public sales, hereby authorized, for a less price than one dollar 
and twenty-five cents an acre, nor on any other terms than cash 
payment; and all the lands offered at such public sales, and 
which shall remain unsold at the close thereof, shall be subject 
to entry at private sale, in the same manner, and at the same 
price, with the other lands sold at private sale at the respective 
land offices.” The fifth section enacted that the sales, author- 
ized by this act, to be made at public auction, should be “ kept 
open for two weeks, and no longer.” 

Under this act the President of the United States issued his 
proclamation of 6th January, 1824, designating the time and 
place for public sales for lands, in which proclamation it was 
made known, that ‘‘ the sections and parts of sections, hereto- 
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fore reserved by law for the future disposal of the Congress of 
the United States,’? would be offered for sale at the same time 
with the other lands therein mentioned. 

At the close of the public sales, holden under this proclama- 
tion; fractional section No. 11, in fractional township No. 4, of © 
fractional range No. 1, in J. C. Symmes’ purchase, aforesaid, 
remained unsold, although clearly within the scope of the proc- 
lamation. 

Again, on the 5th March, 1831, the President of the United 
States issued his proclamation, designating the time and ‘place 
for the sale of certain relinquished and reverted lands in the 
State of Ohio, in which it was made known, that, at the same 
time and place, would ‘* be exposed to public sale, without re- 
serve, all sections or parts of sections, subject to be sold by the 
United States, and situate within any township, heretofore 
offered for sale, included in the respective limits of the aforesaid 
land districts, as have not, from any cause, been heretofore ex- 
posed to public sale.” 

The public sale, so designated in this proclamation, enclosed 
within its terms this fractional section number eleven, and it 
remained unsold at the close of this sale. 

Thus it appears that the public sales, held under the Presi- 
dent’s proclamation in the years 1805, 1808, 1824, and 1831, 
included, within their scope, this fractional section No, 2; and 
that, at the close thereof, it remained unsold. 

Now, the question is raised by the officers employed in the 
General Land Office, whether this fractional section No. 11, 
in fractional township No. 4, of fractional range No. 1, reserved 
to the United States in J. C. Symmes’ patent, is subject to 
private sale. 

The doubt is raised because of the want of direct and positive 
proof that, at any of those public sales so lawfully proclaimed, 
and holden in obedience to these proclamations, this fractional 
section number eleven, had been actually cried if€ntically and 
numerally by the auctioneer in the hearing of bidders at these 
gales. 

Such direct and positive proof that the officers of the Me 
entrusted to conduct the sales in obedience to the President’s 
proclamation and the laws, had not neglected the duty imposed 
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upon them by the law, cannot be required consistently with the 
established principles of law and rules of evidence. The legal 
presumption is, that the officers of-the law, entrusted to con- 
duct each and every of the sales of 1805, 1808, 1824, and 1831, 
performed their respective duties ‘of holding out opportunity for 
biddings for all the lands offered for sale in the President’s proc- 
lamations and advertisements, 

I do not think that the acts of Congress, for disposing of the 
public Jands, will bear such construction, as to make the validity 
of private rights to land, purchased at private sale, and the 
rights of citizens to become purchasers at private sale, depend 
upon proof of what words the auctioneer uttered, or did not 
utter, at the public sales held, respectively, under the President’s 
proclamations of the years 1805, 1808, 1824, and 1831, eS 
tively. 

No law had made it the duty of any officer, or other person, 
to keep a public record, open to the inspection of all persons, 
in perpetuam ret memoriam, of the words uttered by the auc- 
- tioneers, or of the various tracts of land, expressed by public 
cry to the attention of bidders at the public sales, designated in 
the President’s proclamations of the years 1805, 1808, 1824, 
1831, and not sold for want of bidders. 

But the statutes did require that the Secretary of the Treasury 
' should ‘‘ cause books to be kept, in which shall be regularly 
entered an account of the dates of all the sales made; the 
situation and the number of the lots sold; the price at which 
each was Struck off; the money deposited at the time of sale, 
and the dates of certificates granted to the different purchasers.” 
—1 Stat. at large, 468. 

The law furthermore required of the Treasurer of the United 
States, and of the Receiver of Public Moneys, the duty ‘to 
give receipts for the moneys by them received, to the persons 
respectively Y paying the same; to transmit within thirty days, in 
case of public sale, and quarterly j in case of private sale, an ae- 

count of all the public moneys by them received, specifying the 
amount received from each person.’’—2 Stat. at anes 75, s. 6. 

The statutes had made it the duty of the Register of the 
Land Offices, respectively, to receive and enter on books to be 
kept for that purpose only, and in which no blank leaves or 
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spaces shall be left between the: different entries, the applica- 
tions of any person or persons, who may appl¥ for the purchase 
of any section, half-section, “&c., * * * * ® * and 
produce a receipt from the Treasurer of the United States, or 
from the Receiver of Public Moneys * * * stating care- 
_ fully in each entry, the date of the application, the date of the 
receipt, * * the amount of money specified in the receipt, 
and the number of the section or half-section applied for.”— 
_2 Stat. at large, 76, 77. 

The Registers of the Land Offices, respectively, were, by law, 
required to ‘‘note on the book of surveys or original plot, 
transmitted to them, every tract which may be sold, by inserting 
the letter A, on the day when applied for, and the letter P, on 
the day when a receipt of one-fourth part of the purchase money 
is produced to them, and by crossing the letter A, when the 
land shall revert to the United States, on failure of payment.”’ 

‘¢ And the said book of surveys or original plat, shall be open 
at all times, in presence of the register for the inspection of any 
individual, applying for the same, and paying the proper fee.”— 
Vol. 2, p. 77, sec. 9. 

It was, by law, the duty of the Registers of the Land Offices 
“to transmit, quarterly, to the Secretary of the Treasury, and 
to the Surveyor General, an account of the several tracts applied — 
for ;” And, also, an account of all the payments of moneys by 
them entered, according to receipts to them produced, specifying 
the sums of money, the names of the persons who have received 
the same, and the tracts for which the same have been paid. 

Other regulations prohibited the registers from becoming 
purchasers, by entries in their own ees but made it necessary 
for them, desiring to purchase at private sale, to apply to the 
Surveyor General. 

By another enactment, if a person applying for any tract of 
land, be informed by the register, that it had been previously, | 
applied for by the register, or by any other person, the appli- 
cant had a right to insist on his application ; and in such case » 
“it shall be the duty of the register to enter the same, noting 
in the margin that the same tract is already purchased.’g- 
Statutes of May 18th, 1796; 1 Stat. at large, 468; chap. 29, 
May 10th, 1800; 2 stat. at large, 76, 74% 
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By the statutes, actual sales and purchases, whether by public 
sales or by privaté applications, were required to be recorded 
by the register; reported to the Secretary of the Treasury ; 
reported to the Surveyor General; marked upon the general 
plat or book of surveys; and, likewise, the Treasurer of the 
United States, and the Receiver of Public Moneys, were bound | 
to report to the Secretary of the Jreasury alt moneys paid for 
lands, describing by whom paid ; and, also,,were bound in duty 
to give receipts to the persons paying the same. 

By the statute law the sales made, whether by public auction 
or by private sales by entries in the land office after the close of 
the public sales, were to be matters of record, open to the 
public, not in one office only, but in a plurality of offices. The 
President’s proclamations and the records of public and private 
sale, determined the tracts of land offered for sale, the tracts 
sold, and the tracts remaining unsold ; and, therefore, subject 
to private sale by application to the proper land office. 

The statutes did not command nor intend that the barren 
cries of the auctioneers, asking for bids, but not ending in a sale 
and purchase, should be recorded or officially reported, and 
subject to public examination; either in the office of the Register, 
or in the office of the Surveyor General, or in the office of the 
' Secretary of the Treasury, or in the General Land Office, or 
upon the general plat or book of surveys. 

The system for disposal of the public lands, devised and pre- 
scribed in the acts of Congress, is well and orderly arranged in 
all its parts and details, and effectually guards against fraud, 
partiality, affection, favoritism, ill will, and prejudice. 

But if the right of the applicant to ae at private sale ts 
not to be determined by the public records, by the President’s 
proclamation offering the public lands for sale, by official records 
of sales, by the book of surveys or original plat with the sales 
_ marked thereon, but shall be made to depend upon proof of the 
fact, that each particular tract of land applied for had been 
actually cried by its proper number at the previous public sale, 
holden in pursuance of the President’s proclamation ; then the 
mgthodical arrangement, the comparative relations of the several 
parts, the order, certainty, and safety of the system, prescribed 
by the written laws for disposing of the public lands, will be 
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destroyed; the door will be opened for partiality, fraud, ill 
will, favor, affection, prejndice, and uncertainty. ‘That which 
the statutes intended to be proved by official books, official wri- 
tings, open to public examination, would be made to depend 
upon the memory of witnesses, upon evidence not accessible to 
the public, upon parol testimony, uncertain and fleeting. 
In contemplation of law, all the lands within the scope of the 
President’s proclamation and advertisement of the sale, de- 
scribing the land to be sold, and time and place of public sale, 
are offered for sale; and all the lands comprehended in the ad- 
vertised proclamation of the President, and remaining unsold 
at the close of such public sale, are subject to private sale by 
application to the Register of the proper land office. Such 
- 1s the legal inference, the true construction of the statutes, as 
T understand them. Such was the cotemporaneous construc- 
tion of the statutes of 3d March, 1805; 10th May, 1800; 29th 
February, 1808; and 24th April, 1820; such construction has 
prevailed uniformly. Numerous private rights and interests 
have giown out of that construction; and it would be very dan- 
gerous to remove such ancient land-marks by a novel decision. 
By virtue of the several proclamations of the President of the 
United States, and the public sales held thereunder in the Cin- 
cinnati district, this fractional section No. 11, in that district, 
had become subject to private sale, because it had been com- 
prehended in the scope of each of said proclamations and public 
sales held thereunder, and remained unsold. There is no official 
record, no official report, no note upon the general plat or book 
of surveys, to show that this fractional section number eleven, 
had been sold -at any public sale, or at any private sale, be- 
fore Randolph Coyle made his application to purchase it. - 
Under the second section of the act, approved 12th June, 
1840, (5 Stat. at Large, 384 ; continuation of Bioren, vol. 10, 
p- 33,) the lands in the Cincinnati district, to which the Indian 
title had been extinguished, and which had been offered at pub- 
lic sale, and had been subject to private sale, and which re- 
mained unsold either by public sales or by private sales, had 
been reduced, by public and private sales, to a quantity less 
. than one hundred thousand acres; and, therefore, the Secre-, 
tary of the Treasury discontinued the land office of the district 
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of Cincinnati, and gave notice that the Jands in such discon- 
tinued district, remaining unsold at the time of the discontinu- 
ance of said land office, would, according to the statute, be 
subject to sale at the land office of Chillicothe, in the State of 
Ohio, being the land office most convenient to the district of the 
discontinued land office. And under the first section of that 
act, the office of the Surveyor General of the land district of 
Cincinnati, was abolished, and the field notes, maps, records, 
and other papers, appertaining to land titles within the dis- 
continued land district, were delivered over to the Register of 
the land office of Chillicothe. 

Thereafter, Randolph Coyle, in July, 1845, made his written 
application to the Register and Receiver of the land office of 
the district of Chillicothe, to purchase, at private sale by entry, 
this fractional section number eleven in fractional township 
No. 4, of fractional range No. 1, reserved to the United States 
in the patent to J. C. Symmes, and tendered the money. This 
application the Register refused to enter, because, ‘‘on ex- 
amination of the tract book, no such land was found vacant.” 

The application of Coyle was made in accordance with the 
act of 24th of February, 1801, (2 Stat. at Large, p. 556; 
Bioren’s ed. vol. 4, p. 246,) prescribing the mode in which ap- 
plication shall be made for the purchase of land at the General 
Land Office. The memorandum, in writing, provided by this 
statute, the Register was required to ‘file and preserve in his 
office.” Coyle’s application was to purchase at private sale, by 
entry, the whole of fractional section number eleven, in frac- 
tional township number four, of fractional range number one, in 
the purchase of J. C. Symmes, in accordance with the statute 
of 24th April, 1820, (Stat. at Large, vol. 3, p. 566; Bioren’s 
ed. vol. 6, p. 486,) directing that the fractional sections less 
than one hundred and sixty acres, shall not be divided, but shall 
be sold entire. 

If the Register of the land office at Chillicothe, instead of 
confining himself to his ‘tract book,”? had consulted the old, 
much-used general plat, which he had in his office, by which 
the reservations to the United States in the patent to J. C. 
Symmes, and the other lands in the land district of Cincinnati, 
had been sold at public and at private sales, he would have 
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found this fractional section number eleven not marked as 
haying been sold, but unmarked with the letter A or P, there- 
fore subject to private sale; and the official marks of the let- 
ters A and P, on other tracts of land, which had been sold, 
and so marked as directed by the statute, (2 Stat. at Large, p. 
76, chap. 55, sec. 8,) were sufficient to have convinced him 
that it was the old, long-used, general plat, by which the lands 
in the Jand district of Cincinnati had been sold (including the 
sales of the lands reserved to the United States in the patent 
to J. C. Symmes) by the oificer who had charge of the land 
office at Cincinnati before that office was discontinued, and its 
records, maps, and other papers appertaining to land titles, 
transferred to the Jand office at Chillicothe. 

After the refusal of the register to reecive and enter the ap- 
plication of Coyle, the latter persisted in his application, and, 
in August, 1845, tendered the inoney to the Treasurer of the 
United States, who refused it. 

Thereafter, John Delafield, on the 26th of August, 1546, 
made application to the register at Chillicothe, “tur the pur- 
chase of all the unsold land”? in this same fractional section 
No. 11. Ulis application was rejected by the register, because 
it was too vague, and neither “the ¢ract book, nor any other 
records in his ollice, show that there is any such land vacant.” 
Delafield persists in his application, and alleges that Coyle had 
abandoned his right by not having appealed from the decision 
of the Register to the Commissioner of the General Land 
Office. 

Subsequently to the application of Coyle and Delafield, the 
city of Cincinnati has interposed, before the Commissioner of 
the General Land Office, a claim to a pre-emption right, under 
the provisions of the act of 23d May, 1844, (5 Stat. at Large, 
657,) entitled ** An act for the relief of citizens of towns under 
certain circumstances.”’ 

The application of R. Coyle, being prior in time, gives him 
the better right, according to the maxim, respecting persons 
having equitable claims to call for the legal title, gui prior est 
fempore, pottor est jure. 

That the neglect of the oflicer to admit the entry of R. Coyle, 

VoL. v—32 
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is no bar to his right, and that his prior application gives hin 
the better right to the land, will be evinced by the decision of 
the Supreme Court of the United States, in the case of Lytle 
et al. vs. the State of Arkansas, January, 1850—9 Howard, 
328, 333. 

It is objected by Delafield to the right of Coyle, that, by fail- 
ing to appeal from the refusal of the Register to the Commis- 
sioner of the General Land Office, before Delafield’s applica- 
tion, Coyle must be considered as having abandoned his right. 

There is no law, prescribing an appeal to the Commissioner 
of the General Land Office, as an indispensable mode of seek- 
ing redress against the error of the register of the land office 
at Chillicothe, in refusing to admit the entry of Coyle. ‘There ts 
no limitation of time prescribed in any statute to bar the right 
of Coyle for failing to seek redress, by appeal to the Commis- 
sioner of the General Land Office, or to some judicial tribunal, 
within fourteen months after his right accrued. 

Coyle is in due time for redress: no grant has been issued 
to Delafield or to any one else. 

In the case of Lytle v."the State of Arkansas, and others, 
(9 Howard 328,) the bill, in equity, was filed for relief against 
the error of the register, in refusing to adinit the entry of the 
prior applicant, afler the grant had been actually issued to the 
posterior applicant, the State of Arkansas; and relief was 
granted by the Supreme Court of the Untied States against the 
patentee, because of the prior right of the first applicant, whose 
application had been erroneously rejected by the register of the 
land office. 

R. Coyle made his application in due form of law, and 
tendered the money to purchase this fractional section, No. 
11. ‘Ihe register erroneously rejected the application. Coyle, 
thereafter, tendered the money to the T'reasurer of the United 
States, in payment for the land. The treasurer refused to re- 
ceive the money. Coyle has applied for redress, by applica- 
tion to the Commissioner of the General Land Office. He has 
done every thing which the Jaw required him to do—all that 
he could do to perfect his right 10 the land. There is no 
ground for the allegation that he has abandoned his right, and 
that Delafield, after application to purchase the same land, Is 
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entitled to be preferred to Coyle’s prior application, The prin- 
ciples, decided in the case cited of Lytle v. the State of Ark- 
ansas, sustain the right of Coyle to a patent, as being the prior 
applicant with the better right. 

he claim of the city of Cincinnati made to the Commis- 
sioner of General Land Ollice, pending the controversy be- 
tween Coyle and Delafield, appears to me to be without any 
just foundation. No application has been made to the register 
of the land office at Chillicothe, by the city of Cincinnati, to 
purchase the fractional section number 11;—no money has 
been paid or tendered, by or in behalf of the city ;—the right 
and interest of Coyle had been lawfully acquired, under the 
laws of the United States, before the application of the city 
was so made, to the Commissioner of the General Land 
Olfice. Vhe land had become subject to private entry, be- 
cause of prior public sales, and there was no right of pre- 
emption in the city of Cincinnati.—(5 Statute at Large, 651.) 
The statute, under which the right of pre-emption is claimed 
by the city, enacts: ‘¢ That whenever any portion of the sur- 
veyed public lands has been, or shall be, settled upon and 
occupied as a town site, and, therefore, not subject to entry, 
under the existing pre-emption laws, it shall be lawful for 
the corporate authorities thereof to enter at the proper land 
office, and at the m:nimum price, the land so seftled and occu- 
pied, in trust for the several use and benefits of the occupants 
therevf, according to their respective interests ; the execution 
of which trust, as to the disposal of the lots in such town, and 
the proceeds of the sales thereof, to be conducted under such 
rules and regulations as may be prescribed by the legislative 
authority of the State, or territory, in which the same is situated: 
Provided, that the entry of the land, intended by this act, be 
made prior to the commencement of the public sale of the body 
of land in which it is included; and that the entry shall in- 
clude only such Jand as is actually occupied by the town, and 
be made in conformity to the legal subdivisions of the public 
Jands authorized by the act of 24th April, 1820, and shall not 
in the whole exceed three hundred and twenty acres. * * * 
And, provided, also, that the corporate authorities of the town 
of Weston, in the county of Platte, State of Missouri, or the 
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county court of Platte county, in said State, shall be allowed 
twelve months, from and after the passage of this law, #0 enter 
at the proper land office the lands upon which said town ts 
situate.” 

The statute did not intend to give a pre-emptive privilege to 
a town or city, to be exerted at an indefinite period, after the 
lapse of five or six years, to over-reach and annul sales pre- 
viously made. The limitation, in the statute, that the pre- 
emptive right should be exercised before the public sale, so 
that the tiles then sold, and thereafter to be sold, by private 
entry, should be unincumbered by any outstanding right of pre- 
emption,—that the pre-emptive privilege shonld be exercised 
before the first public sale, or not at all,—was a condition pre- 
cedent necessary to be performed; so that the surplus, subject 
to public sales, and thereafter to private sales, should be known 
clearly without dispute. 

The town of Cincinnati was established on the lands sold by 
the United States to J. C. Symmes, and his associates. None 
of the lands, reserved to the United States, in the patent to J. 
C. Syinmes, were subject to occupancy, and to the private in- 
terests of the inhabitants of Cincinnati. Those lands were 
reserved for the disposition of Conzress. Bearing in mind the 
public sales, Which had been held in the land district of 
Cincinnati, as herein mentioned, and before the passage of 
the act of the 23d May, 1844, whereby the quantity of public 
lands, liable to sale in that district, had been reduced to less 
than one hundred thousand acres, and the land office had, there- 
fore, been discontinued,—the bare reading of this statute’ is 
enough to convince impartial men, that the unsold portions of 
the sections of the public lands reserved to the United States, 
in the patent to J.C. Symmes, were not intended by the statute 
to be subjected to a privilege of pre-emption in the city of Cin- 
cinnati, to be exercised without any limitation of time. In 
the instance of the town of Weston, in Missoutt, where the 
eeneral limitation to the first public sale was deemed incon- 
yenient, a special limitation of twelve months, from the pas- 
save of the act, was cautiously provided, , 

‘She city of Cincinnati bad not, in my opinion, any right of 
pre-ewption to the year 18-45, to fractional section No. 1, or 
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any part of it; the claim of a privilege to the city to avoid the 
prior application of R. Coyle, by an after application of the 
city to purchase the same land, is wrongful, and glaringly 
unjust. 

‘The Commissioner of the General Land Office, in his report 
of the 15th October, 1849, (page 9,) in relation to this frac- 
tional section No. 11, raised the qnestion ‘ whether it was ac- 
tually offered’? at any of the public sales. Qn that question, 
the report refers to the letters of the register of the land office 
at Chillicothe, of 29th August, 1816, November 3, 1846; 29th 
December, 1846, and of the 30th of June, 1847; the latter 
containing a labored effort to explain a contradiction between 
his letter of December 29, 1846, and those of 29th August, 
and 3d November, 1846. The Commissioner refers to various 
depositions taken, ex parte, since the controversy has arisen, 
and, therefore, says: (page 16:) “ From the whole of the evi- 
dence and affidavits in this case, it would seem that where it 
was supposed that this fractional section existed, the impres- 
sion was that it was merged in, or covered by, the Fort Wash- 
invton reserve, and that there was not, at any time, till the re- 
turn made by the Surveyor General, in 18-47, any plat showing 
the portions of fractional section 11, outside of the Fort Wash- 
ington reserve, or by which those portions could be offered.” 

This part of the Commissioner’s report consists of séveral 
members, each of which requires a respectful consideration : 
Yhe first and prominent member is an inquiry, by parol proof, 
whether fractional section No. 11, in fractional township No. 4, 
of fractional range No. 1, reserved to the United States in the 
patent to John Cleves Symines, was, or was not, at any one or 
other of the public sales, held in 1505, 1808, 1824, and 1331,,. 
in obedience to the President’s proclamations before mentioned, 
“actually offered?” | 

On that subject I have before said, that the legal inference, 
the true construction of the statutes, is, that all lands compre- 
hended in the President’s proclamation of public sales, and re- 
mMalning unsold at the close of such public sales, are, therefore, 
Subject to private sale. Such being the law, the legal effect of 
the President’s proclamation, the public sale held under it, and 
the non-saie of lands comprehended in the proclaination, the 
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law cannot be altered or abrograted by proof that this or that 
particular section was not actually offered, was not actually 
cried by the auctioneer. 

Does the law mean that the right to purchase at private sale 
in the year 1845, lands proclaimed for public sale in the year 
1831, and remaining unsold at the close of the public sale heid 
in 1831, in obedience to the proclamation, must depend on a 
trial, in 1846 or 1851, of the matter of fact, whether the par- 
ticular section was “actually offered,” actually cried by the 
auctioneer at the public sale, held in 183? Such a construc- 
tion of the statute 1s unreasonable, and dangerous in its con- 
sequences. 

In the instance, now under consideration, if the question of 
private right to enter this fractional section, No. 11, is made to 
depend upon the matter of fact, whether it has been actuaily 
offered, actually cried at public sale; then we must go back to 
the year 1805, and inquire, whether fractional section number 11 
was, or was not, actually offered, actually cried by the auc- 
tioneer at the public sale held in that year, in obedience to the 
President’s proclamation. A construction of the statute, which 
leaves the right of purchase at private sale to be determined by 
parol proof, by allidavits, and the memory of witnesses, aller 
the lapse of forty or fifty years, seems to my mind too unrea- 
sonable to be tolerated. In the course of that time, the Presi- 
dent’s proclamations of 1805 and 1808, have been Jost or mis- 
laid in the land office ; their contents are taken from letters 
written to the registers of the land offices; but whether this 
fractional section No. 11, was, or was not, ‘actually offered ;” 
that is, cried by the auctioneer, in the hearing of bystanders 
and bidders, is a matter in puis; a matter about words spoken 
or not spoken ; a matter of which the Jaw has not required any 
record, or official notice, to be kept open to the inspection of all 
concerned, 

The next member is, that, “ from the evidence and affidavits 
in this case, it would seem that where it was supposed that this 
fractional section existed, the impression was that it was merged 
in, or covered by, the Fort Washington reserve.” , 

The supposition or impression, here alluded to, is indefinite 
as to time, place, and persons. ‘The time must be modern, 
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since the discontinuance of the Jand office of the Cincinnati 
district 5; the place, the lind othce at Chillicothe; the persons, 
the officers of the government, having charge at Chillicothe 
of the Jand office there, and of the books, plats, and papers, 
which belonged to the discontinued land office of the district 
of Cincinnati. 

The actual existence of this fractional section, No. 11, was 
known at the date of the patent to J. C. Symmes; was known 
before the Fort Washington reserve was located by survey ; its 
existence is proved by the survey of 1847, made by the Sur- 
veyor General, L. Lyon; its existence was shown on the plat 
found by the register of the land office at Chillicothe; a copy 
whereof (with the letters A and P marked on the sections, 
which had been sold) was transmitted by the register to the 
General Land Office, in December, 1846: on that it was not 
represented as merged in, or covered by, the Fort Washington 
reservation, When the public sale was held in the year 1805, 
under the President’s proclamation, comprehending the reserved 
sections in Symmes’ patent, which were directed by law to be 
Sold, the Fort Washington reserte had not then been Jaid out 
by actual survey. ‘Then no istpression could exist that frac- 
lional section No. 11, in itself a distinct reservation, was swal- 
lowed by the Fort Washington reservation, not then surveyed, 
The impression that fractional section No. 11 was merged in, 
and wholly and totally absorbed by, the Fort Washington re- 
Serve, whensoever, wheresoever, and by whomsoever enter- 
tained, was erroneous: and erroneous suppositions and false 
impressions, entertained by the officers of government entrusted 
to dispose of the public lands, cannot defeat the right and in- 
terest of the citizen, founded on the truth, the fact, and the law. 

The other member of the report ts, ‘that there was not, at 
any time, till the return, made by the Surveyor General, in 
1847, any plat showing the portion of fractional section No. 11, 
outside of the Fort Washington reserve.” 

This is nothing to the purpose. R. Coyle made his written 
application, in due form, as prescribed by the statute of 24th 
Fe' ruary, 1810, (2 Stat. at Large, 556, Bioren’s ed. vol. 4, p. 
246,) and for the whole of fractional section number eleven, as 
directed by the statute of 24th April, 1820, (3 Stat. at Large, p. 
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566, sce. 1; Bioren’s ed. vol. 6, p. 486,) and not for portions 
of fractional sections number eleven. Ifaving so made his ap- 
plication in conformity with law, PR. Coyle is entitled to pur- 
_ Chase whatever land, of fractional section number eleven, re- 
mained ungranted, and outside of the Fort Washington reserve. 

His application ought to have been received and entered ; 
his money tendered ought to have been recetved 3 and when 
the oflicers of the government had ascertained the precise quan- 
tity of fractional section number eleven to be granted to him, 
the surplus of the money paid by him should have been re- 
funded. The government of the Umited States can ascertain 
the quantity of vacant and unappropriated Jand in this fractional 
‘section No. 11; but R. Coyle cannot make a survey thereof 
without endangering his right, because of the prohibitions and 
penalties enacted in the statute of 3d March, 1807,—2 Stat. at 
Large, p. 455, sec. 1. . 

On the 13th November, 1846, the acting Commissioner of the 
General Land Office deeided in this controversy about fractional 
section No. 11, ‘* that if the land in question actually exists, 
it is subject to private entry; the fact of its having been in- 
cluded in the President’s proclamation, being regarded as suffi- 
cient cvidence, at this late day, that it was also offered at public 
sale.” By instructions from the Secretary of the Treasury, 
the Surveyor General, Lucius Lyon, caused a survey to be 
made: his official survey and plat, certified 4th FPebraary, 1847, 
shows the situation of fractional seetion No. 11, and that parts 
of it are outside of the survey of the Fort Washington reserve, 
and outside of the patent to J. Hunt, assignee of li Williams. 

Upon the return of this plat of survey, the acting Commuis- 
sioner of the General Land Office decided that the portions of 
land of flactional section, No. 11, represented on the plat of 
the Surveyor General, L. Lyon, as outside of the survey of the 
Fort Washineton reserve, antl of the patent to Jeremiah Punt, 
assignee of Eli Willams, were subject to entry at private sale, 
and submitted to the Secretary of the Treasury the question, 
whether Mr. Coyle ‘should not be considered as having 

-abandoned his claim, and that the land was open to the ap- 
plication of Mr. Delafield.” To that question T have herein 
before responded. 
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It is arcued that these two portions of fractional section No. 
11 have been dedicated to the public use of the city of Cin- 
cinnati. There isno law of the United States to authorize any 
such dedication of any part of fractional section number eleven ; 
and such question of dedication, or not, belongs to the ju- 
dicial tribunals of the country, not to the Comunissioner of 
the General Land Ofhice, not to the Executive Department of 
the government, whercof the General Land Office is a part. 
That question, and all other questions of conflicting clatims 
and boundaries, will be open to investigation in the proper 
courts of justice, after the patent shafl have been issued to R. 
Coyle. The patent to him cannot countervail any previously 
existing right or interests, legal or equitable, nor disturb grants 
and patents of a prior date, lawfully issued by the United 
States. It will convey to him only such right and title as the 
United States might lawfully and rightfully convey to him. 
The issuing of the patent to Coyle will conclude the United 
States and no other person, as is clearly shown by the case of 
Lytle and others, (9 Howard 325,) before cited. 

In eonclision, my opinion is, that the two portions of frac- 
tional section number eleven, in fractional township number 
four, of fractional range number one, represented on the plat of 
the Surveyor General, Lucius Lyon, as being outside of the 
survey of the Fort Washington reserve and of the patent to 
Jeremiah Hunt as assignee of Eli Willams, were subject to 
private sale; that R. Coyle, the prior applicant, bad not 
abandoned. nor forfeited his right; and that he is entitled to a 
patent, founded on his vested right and interest, lawfully ac- 
quired in strict conformity with the statutes of the United 
‘States in such cases made and provided, by virtue of his ap- 
plication to the register of the land office, at Chillicothe, to 
enter and purchase such fractional section number 11, in frac- 
tional township number four, of fractional range number one, 
reserved to the United States in the patent to J. C. Symines 
and his associates. 

Very eepeciile. yours, &c., 
J.J. CRITTENDEN, 
Hon. A. H. H. Sruanr, 
Secretary of the Interwor. 
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PAYMENT TO THE CHEROKEES. 


No part of the money, appropriated for per capita payments to the Chernkees, 
can be paid otherwise than by an equal distribution of it among those Indians 
individually —(See opinion of 16th June, 1851.) 


ATTORNEY GENERAL’S OFFICE, 
December 2, 1851. 

Sir: You ask my opinion, in your letter of 29th November, 
1851, ‘Is the department authorized, by law, to pay out any 
portion of the money appropriated for per capita payments to 
the Cherokees, otherwise than by an equal distribution of it 
among those Indians (Cherokees) individually? ” 

In my opinion the department cannot; for the reasons I refer 
to my opinion of the 23d of June, 1851, given to the department, 
in answer to your letter of the 6th of June, 1851. 

Very respectfully, yours, &c., 
J. J. CRUPTENDEN. 

Hon. A. H. H. Stuart, 

Secretary of the Interior. 


ASSIGNMENT OF A CONTRACT. 


A contract with the government is notassignable. 4 fortiori an assignee, under 
an invalid contract, has no claim upon the United States. 


ATTORNEY GENERAL’S OFFICE, 
December 27, 1851. 

Sir: Mr. S. R. Anderson (as you inform me) urges his claim 
to fulfil the alleged contract for cannon shot, which Dr. Car- 
michael assigned to him, because, as Mr. Anderson alleges, he 
is an innocent buna fide assignee, fur valuable consideration, 
without notice. 

The contract, if any had been made bet ween the United States 
and Dr. Carinichael, as claimed by Mr. Anderson, was not 
assiynable by any law whatever, written or unwritten, common 
law or statute. Assignments of choses in action, not assiyna- 
ble by law, are noticed by courts of equity, but always upon the 
grounds that the assignee Stands in no better condition than the 
assignor; that the assignee must abide all legal objections, de- 
fects, and defences, to which the instrument would have been 
liable in the hands of the assignor himself; that the assignee 
purchases at his peril, subject to all equities, unless the assignee 
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has been induced by the obligor to take the assignment (Pickett 
vs. Morris, 2 Washington’s Rep. and decisions, Court of Ap- 
peals of Virginia, p. 255; Norton vs. Rose, ibid p. 233; Buck+ 
ner vs. Smith, 1 Wash. p. 296; Murray vs. Lilburn, 2 John. 
Ch. Rep. p. 441; Livingston vs. Dean, ibid. p. 479; Woodson 
vs. Barrett, 2 Hen. and Munford, p. 80.) 

- Paper negociable, by the law-merchant, is for the benefit of 
trade and commerce, and not subject to such equities in the 
hands of a bona fide endorser, in the usual course of business for 
value, and without notice. But even in such mercantile nego- 
ciable paper, the person sued may resist payment, and protect 
himself, by denying that he ever was liable; and by alleging 
Abat he never signed the papers, that his name was forged or 
obtained by fraud, or that the consideration was illeg.jl, as for a 
gaming consideration, or for dropping a criminal prosecution, 
&e. &e. (Chitty on Bills, p. 94 to 113 and cases there cited.) 

But Mr. Anderson’s assignment from Dr. Carmichael, is not 
of a negociable mercantile paper, but of an alleged agreement 
not assignable by common or statute law, and not assignable but 
by consent of the Government; and so the question whether Mr. 
Anderson had or had not notice, of the objections to the assign- 
ment, or of any other objections, on the part of the United States, 
isimmaterial. Moreover, the contract made by Dr. Carmichael, 
with ‘Talcott, was by Dr. Carmichael known to be without 
authority from the Head of the Department, and in direct vio- 
lation of orders: therefore, not valid in the beginning against the 
United States. Being thus invalid, an assignment to Mr. 
Anderson, by Dr. Carmichael, cannot make it valid. 

The maxim of law is ‘* Quad ab initio non valet, in tractu 
temports non convalescit.”” 

In conclusion, therefore, my opinion is, that the contract with 
Dr. Carmichael is not valid nor binding on the United States, 
and that Mr. Anderson, although he appears to have acted 
honorably, and in good faith, cannot, as assignee, derive any 
valid or legal claim against the government under that contract. 

With very high respect, yours, &c., 
J. J. CRITTENDEN. 

Hon. C. M. Conran, 

Secretary of War. 
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REMOVAL OF CASES FROM STATE TO U.S. COURTS. , 


Under the judiciary act of 1789, sec. 12, causes may be removed from State - 
courts to the courts of the United States, where the matter in dispute exceeds, 
five hundred dollars, and the guit is brouzht against an alien, or by a citizen 
of a State in which the suit is brought against the citizen of another Staite. 

If in the action, commenced jn the State court of Virginia avainst the othcer ag 
Fort Monroe, the ad damnum be less than $500, and the officer himself be a 
citizeh of Virginia, where the plaintiff resides, then, inasmuch as gre at 
interests are depending, an amendment to the act of 1799, is recommended, 
so that a removal of the suit may be had to the United States court. 


6 


; ATTORNEY GENERAL’S OFFICE,. 

; December 31, 1851. 
Sin: In my lette? of the 11th November last, respecting the 
title of the United States to the land and appurtenances whereon 
Fort Monroe‘has been erected, the claim to a part thereof by 
Mr. I'rench, and the action or actions of trespass, which had 
been instituted by Mr. French against an officer or officers of 
the United States, stationed at -Fortress Monroe, I gave an 
opinion that the title of the United States, derived from the 
State of Virginia to the Jand claimed by Mr. French, was valid; 
and that the claim of Mr. French was invalid, and in violation 
of the laws of Virginia under which he pretends to derive his 
patent. In that letter I advised, that the actions or action com- 
menced in the State court against the officers, or officer of the 
United States, should be removed for trial into the circuit court 
of the United States tor the eastern district of Virginia, inasmuch 
as the value of the land, claimed by Mr. French, was very 
great, and the land itself necessary and indispensable to the 
utility and maintenance of the fortress. . 

Yhe district attorney has (as you inform me) expressed a 
doubt whether, under the existing law, it can be so removed, 
and sugeests that the passage of an act of Congress may be 
necessary. 

The judiciary act of 24th: of September, 1789, sec. 12, (1 
Stat. at large, 79, ch. 20,) has provided: That if a suit be 
cominenced in any State court against an alien, or by a citizen 
of a State in which the suit is brought against the citizen of 
another State, and the matter in dispute resale the aforesaid 
‘sun, or value of five hundred dvilars, exclusive of costs, to be 
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made to appear to the satisfaction of the court; and the de- 
fendant shall, at the time of entering his appearance in such 
State court, file.a petition for the removal of the cause for trial 
into the next circuit court, to be held in the district where the 
suit fs pending, or if in the district of Maine, &c., * * * 
and offer good and sufhcient surety for his entering in such 
court, on the first day of its session, copies of said process 
against him; and also for his there appearing, and entering. 
special bail in the cause, if special bail was orginally requisite 
therein ; it shall then be the duty of the, State court to accept 
the surety, and proceed no further in the cause,” &c. 

Under the act of 1789, before cited, the Supreme Court of 
the United States, in the case of Gordon vs. Longest, (16 Pe- 
ters’, Rep. 101,) sustained a writ of error, by virtue of the 25th 

‘section of that act, to the judgment of the Court of Appeals of 
Kentucky ; and reversed the judgment, because the defendant 
Gordon, a citizen of Ohio, had made a proper petition, under 

. the 12th section of the act to remove the case for trial into the 
federal court, the plaintiff Longest being a citizen of Kentucky, 
and by his writ laying his damages, exceeding the said sum of 
five hundred dollars.” The case was remanded, by the Supreine 
Court of the United States, with instructions that the petition 
(which had been properly made for the removal of the case into 

_the federal court, and improperly refused by the State court) 
should be granted. 

Mr. ene is known to be a citizen of Virginia, and he has 
sued in the court of the State of Virginia several distinct actions 
against ‘different officers of the United States ; but, if no officer 
defendant is a citizen of a State other than Virginia; or, if 
plaintiff and defendant are citizens, of different States, and yet 
if the plaintiff French has, in his writ, claimed damages at a 
sum not exceeding five hundred dollars, then, in, either case, 
(for lack of citizenship of different States, or because the plain- 
tiff has laid his damages, not exceeding the aforesaid sum of 
$500 exclusive of costs,) the case is not reivowalile for trial into 
the federal court, under the 12th section of the judiciary act of 
"1789, andan amendatory or supplemental act would be necessary. 
I had supposed that the citizenship of the parties, and the 
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value, in controversy, would authorize an application, under the 
existing law, for a removal of the controversy into the federal 
court, for trial. Such a course would enable the parties to take 
the opinion of the Supreme Court of the United States, upon 
the comparative merits and demerits of the conflicting claims, 
and bring forth a final decision much more expeditiously than 
by suffering the case to progress to trial in the State courts, 
and thereafter, by writ of error, into the Supreme Court of the 
United States, to the final judgment of the Court of Appeals of 
Virginia. . , 

As the case is of such incalculable importance to the United 
States, and as the writ and declaration of Mr. French .may be 
such as to deny the removal of the cause into the federal court, 
(neither of which has been seen by me,) and as the district 
attorney has suggested that further legislation may be required, 
in order to have the controversy settled by the Supreme Court 
of the United States, I herewith send you a bill, to supply the 
defect in the existing law, looking not only to Mr. French’s 
claita to land at Fortress Monroe, and the suit by him instituted 
in the State court, but extending to a variety of suits, either 
pending, or which may be instituted in the courts of the States, 
against the officers of the United States, in which the construc- 
{ion of the Constitution, or the treaties, or the statutes of the 
United States, may be drawn in question { and, therefore, proper 
subjects for the cognizance of the courts of the United States, 
and necessary and proper for the protection of the officers of 
the United States, in the performance of their respective duties ; 
and, of the treasury also; and maintaining the supremacy of 
the Constitution, treaties, and statutes of the United States, as 
well as uniformity in the interpretation thereof. 

J advise that a motion be made, in each suit, to remove the 
several cases into the federal court for trial; if refused, that 
bills of exception be taken and put upon the record :—the in- 
terest of the United States, and difference of citizenship, should 
be stated, and snown to the court as the grounds of the motion 
for removal. If the cases progress to trial in the State court, 
care should be taken to put upon record the facts and claim of 
right, privilege, authority, and exemption, because of the title 
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and exclusive jurisdiction of the United States, so as to sustain 
a writ of error to the Supreme Court of the United States, under 
the 25th section of the judiciary act. 
Very respectfully, yours, &c., 
J. J. CRITTENDEN. 
Hon. C. M. Conran, 
| Secretary of War. 


COMPENSATION OF THE SECRETARY OF OREGON. 


The secretary of the territory of Oregon having received the salary of governor, . 
during the time he was the acting governor, cannot for the same time receive 
pay as secretary. . 


ATrorNeY GENERAL’S OFFICE, 
January 10, 1852. 

Str: The question you have been pleased to refer to me for 
my opinion is, whether the Sccretary of the ‘Treasury of Oregon 
is entitled, by law, to his salary as such secretary during the 
time he acted as governor of said terntory, (in consequence of 
the resignation of the governor,) and received his salary as such. 

By the 3d section of the act ** To establish the territorial 
government of Oregon,” passed [4th August, 1848, the office 
of secretary of said territory is created, and the duties of secre- 
tary defined, prescribing ainong others that **in case of the 
death, removal, resignation, or absence of the governor from 
the territory, the secretary shall be, and he is hereby authorized 
and requested to execute and perform all the powers and duties 
of the governor during such vacancy, or absence, or until another 
governor shall be duly appointed and qualified to fill) such 
vacancy.” By the very law of ils creation, it was made inci- 
dent tu the office of secretary, and part of -his duty, to do just 
what he has in this case done, discharge the duties of governor; 
and having received for that the salary of governor, he is not 
entitled by law to receive also the salary of secretary for the 
Same period of time. ; 

I have the honor to be, very respectfully, yours, &c., 

J.J. CRITTENDEN. 
Hon. Tuomas Corwin, 
Secretary of the Treasury. 
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ILLEGAL SEIZURES UNDER THE REVENUE LAWS. 


The Secretary of the Treasury is authorized, by act of 28th September, 1850, 
to indeninify owners of goods for damages caused by improper seizures in 
che districts of Upper California and Oregon. 


ATTORNEY GENERAL’S OFFICE, 
January 23, 1852. 
Sir: In answer to yours of the Oth of this month, I state that 
the proviso to the 4th section of the act of 28th of September, 
INDO, (Stat. at large, p. 009, ch. 79,) does authorize the Sec- 
retary of the Treasury to pay moneys out of the Treasury of the 
‘United States in satisfaction of damages, or loss sustained prior 
to the passage of that act by the owners of ships, vessels, or 
coods, in Consequence of the “improper seizure, confiscation, 
or detention thereof,” by any officer of the customs in the col- 
lection district of Upper California, or the district of Oregon. 
The section authorizes the Secretary of the Treasury “ to 
extend such rehef in the respective cases as he may deem just 
and proper.” "The relief for loss or damage sustained by illegal 
acts, is, by compensation in money to the amount of such loss 
and damage, when ascertained by the secretary. 
Very respecttully, yours, &e., 
J. J. CRITTENDEN. 
}Ion. Tuomas Corwin, 
Secretary of the Treasury, 


NAVAL COURTS MARTIAL. 


The Secretary of the Navy has power ta approve the sentence of a court martial, 
convened by lum, where the sentence of the court does notextend to loss of 
iife, or tu the dismissal of a commissioned or warrant ofiicer. 

The secretary of the Navy is ab * officer 7? within the meaning of the act of 
23d April, 100. 


ATTORNEY GENERAL’S OFFICE, 
. February 10, 18952. 
Sin: LT regret that other engagements have prevented me from 
oiving an earlier answer to your letter of the 16th of December 
-Jast, written, as you state, by direction of the President, and in 
which you enclosed to me certain “ papers in the case of Com: 
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modore Thos. Ap Catesby Jones,” for my opinion, ‘‘ as to the 
power of the Secretary of the Navy to approve the sentence of 
a court martial,”’ 

The papers enclosed to me consist of a letter addressed by 
Commodore Jones to the President, dated 12th July, 1851, two 
printed reviews or arguments on the part of the commodore, 
relating, among other things, to the question above stated, and 
some memoranda or documents from the Navy Department, in- 
tended to show what its course and practic? have been in regard 
to the same matter. All these have been carefully examined and 
considered, and I proceed respectfully to state, as briefly as I 
can, my views of the subject, and my opinion on the specific 
question referred to me. 

By the Constitution of the United States, the power ‘‘to raise 
and support armies; to provide and maintain a navy; to make 
rules for the government and regulation of the land and naval 
forces,” are expressly vested in Congress. 

It is quite evident that, as an essential part of these powers, 
it belongs exclusively to Congress to ordain or provide for courts 
martial; to define their jurisdiction, to make their sentences final 
and conclusive, or subject to some revisory power; to designate 
by whom they should be convened, and by whom their sentences 
Should be revised or confirmed, and generally to make such 
provision concerning them as they deemed proper. 

The Congress has exercised that power in the enactment of 
the law of the 23d of April, 1800, entitled, ““An act for the | 
better government of the Navy of the United States,” (2 Stat. 
at large, p. 45.) . 

It follows from the exclusive power of Congress over the sub- 
ject, that no one can have any authority either to convene a court 
martial, or to affirm or disaffirm its decision, unless it can be 
shown that such authority has been delegated by Congress. 

I am not aware that there is any other act than that above 
mentioned of the 23d of April, 1800, which affects the present 
inquiry, and to that we must, therefore, look as the only source 
from which a solution of youggquestion can be derived; and 
that solution may be found, I think, in the 35th and 4\1st articles 
of the Ist section of that act. 


Those articles are in the following terms :-— 
Vout. v—33 
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‘Art, 35. General courts martial may be convened as often as 
the President of the United States, the Secretary of the Navy, or 
the commander in chief of the fleet, or commander of a squadron, 
while acting out of the United States, shall deem it necessary : 
provided, that no general court martial shall consist of more 
than thirteen, nor less than five members,” &c. &c. 

‘© Art. 41. All sentences of courts martial, which shall extend 
to the loss of life, shall require the concurrence of two-thirds of 
the members present ;°and no such sentence shall be carried into 
execution, until confirmed by the President of the United States ; 
or if the trial take place out of the United States, until it be 
confirined by the commander of the fleet or squadron; all other 
sentences may be determined by a majority of votes, and carried 
into execution, on confirmation of the commander of the fleet, or 
officer ordering the court, except such as go to the dismission 
of a commissioned, or warrant officer, which are first to be ap- 
proved by the President of the United States.” 

One purpose of the first of the above recited articles is, to 
designate the persons or functionaries, authorized to order or 
convene * general courts martial;’? and this it has done, in 
language so plain and unambiguous, as to leave no room for 
doubt or misconstruction. With the exception of the special 
authority given to the commander of a fleet, or squadron, while 
acting out of the United States, the whole power of ordering or 
convening courts martial is vested in the President and Secretary 
of the Navy respectively and severally, to be exercised by either 
whenever he shall deem it necessary. In each of them it is a 
distinct and independent authority, derived directly from this act 
of Congress, and being given in the same terms to both, it is as 
full and independent in the Peery of the Navy as in the Presi- 
dent bimsclf. 

This accords with the opinion of Attorney General Wirt, of 
6th July, 1820, in his letter to the Secretary of the Navy, in 
which he said ‘ the military sovereignty” of the President of the 
United States, as commander in chief of the army and navy, ts 
competent to suspend, mouify, @g rescind at pleasure, any order 
issued by one of his subordinate officers, ‘¢ except where a direct 
authority has been given by Congress to an officer to perform 
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any particular function, for example, for a commanding officer 
to order courts martial in certain cases.” 

Having ascertained, as above, the persons authorized to con- 
vene courts martial, and that the Secretary of the Navy is one 
of these persons, the remaining inquiry is whether he be also 
one of those to whom the law has confided the duty and au- 
thority of confirming, or disaffirming, the decisions or sentences 
of those courts. 

It will be readily admitted that, according both to plain law, 
and universal practice, the sentences of these courts are incom- 
plete, and cannot lawfully be carried into effect, until they have 
received the approval or confirmation of some revisory power. 

In whom has that revisory power been vested ? 

The answer to the inquiry is to be found in the said 41st 
article, taken in connection with the 33th artiele before cited. 

From the 41st article, it is plain and indisputable, that its 
object is to provide for the supervision of all sentences of courts 
martial, and no such sentence can be carried into effect until it 
has received that supervision, and the required approval or con- 
firmation. | 

In pursuance of this object and end, it expressly provides 
“< that, before they can be carried into effect, all sentences of dis- 
mission of a commissioned, or warrant officer, are to be approved 
by the President; that all sentences of death must be confirmed 
by him; or, if the trial take place out of the United States,” 
then the sentence may be confirmed “‘ by the commander of the 
fleet or squadron.’’ Having thus disposed of these special and 
more important cases, the article proceeds to declare that ‘all 
other sentences may be carried into execution on confirmation 
of the commander of the fleet, or officer ordering the court,” &c. 

It is quite clear that this last clause, under the description of 
‘officer ordering the court,” must be understood to include the 
Secretary of the Navy, as well as each of the other public 
officers, to whom authority had been given, by the 35th article, 
to order courts martial; and it must, therefore, follow, that when 
that secretary has, according to the authority given him, convened 
or ordered the court, he is the ‘¢ officer” competent, and author- 
ized by law, to confirm its sentence, unless it extend to the loss 
of life, or dismission from the service, which extreme cases are 
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reserved, as we have seen, for the higher sanction of the Presi- 
dent. 

What other interpretation can be given? To say that the 
term ‘‘ officer,” as here used, is to be understood as meaning 
only asnaval officer, having command of a squadron, is a con- 
struction not only narrow and arbitrary, but such as would defeat 
the declared purpose of this provision of law. That purpose is 
to provide for the revision and confirmation of all sentences other 
than those of death or dismission, The commander of a squad- 
ron has no authority to order a court martial, except while acting 
out of the United States. He has no power within the United 
States to order any court martial; and, of course, the construc- 
tion which should confine the term ‘ officer” to such comman- 
der of a squadron, would also confine his power of revision and 
confirmation to sentences rendered out of the United States, 
leaving out of the provision, altogether, that great majority. of 
trials and sentences which occur within the United States. This 
construction, therefore, would be inadequate to, and inconsistent 
with, the declared object of the provision, which was to provide 
for the confirmation of ‘all other sentences’ than those of 
death or dismission, wherever occurring. 

Such an interpretation must, therefore, be discarded. The 
language of the law permits, and its purpose requires, that the 
term ‘‘officer,” as here used, shall be understood as referring to 
and describing, respectively, each and every one of those officers, 
who had been authorized to order courts martial, and conferring 
upon each, severally, the power to confirm the sentences of those 
courts which had been ordered by him. No violence is done 
to the language of the law, by considering the word “ officer,” 
as embracing the Secretary of the Navy. He is, in fact, and in 
law, an ‘‘ officer,” and in the act of the 30th April, 1798, (1 
Stat. at large, p. 553,) for establishing a Department of the 
Navy, he is denominated the “ chief officer ” of that department. 

It is deemed unnecessary to pursue this discussion further. 

Confining myself to the single inquiry you have addressed to 
me, ‘‘as to the power of the Secretary of the Navy to approve 
the sentence of a court martial,”’ 1 answer that, in my opinion, 
it is clear by the plain language and meaning of the law, that 
the Secretary of the Navy has power to approve or confirm the 
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sentences of courts martial, in all cases where those courts are 
convened or ordered by him according to law, and where those 
sentences do not extend to loss of life or to dismission. 

I have the honor to be, very respectfully, yours, &c., 


J.J. CRITTENDEN. 
Hon. Wixiiam A. Granam, 


Secretary of the Navy. 


PAY OF BREVET OPPICERS IN THE MARINE CORPS. 


Brevet officers of the marine corps are entitled to the same pay and emolu- 
ments, which are allowed to officers of similar grades in the infantry of the 
army. 


ATTORNEY GENERAL’S OFFICE, 
February 19, 1852. 
Sir: I have considered the question, referred to me by your 


‘letter of the 10th of November last, in respect to the right of 


Brevet Major Reynolds, of the Marine Corps, to receive pay 
according to his brevet rank, whilst in sea service, as senior 
officer of Marines attached to the squadron in the Pacific 
Ocean, in the years 1849, 1850, and 1851. 

By the 4th and 5th sections of the act of Congress for the bet- 
ter organization of the Marine Corps, it is provided, that the 
ofhcers of that Corps ‘shall be, in relation to rank, upon the 
some footing as officers of similar grades in the army, &c.;” 
and that ‘the officers of the Marine Corps shall be entitled to 
and receive the same pay, emoluments, and allowances; as are 
now, or may hereafter, be allowed to officers of similar grades, 
in the infantry of the army.” 

According to Jaw, and the rule adopted therefrom by the 
pay department of the army, officers, who have brevet commis- 
sions, shall be entitled to brevet pay and emoluments, when on 
duty, and having a command according to their brevet rank, &e. 

There is no ambiguity in the law. It is clear and explicit, 
that all officers of the Marine Corps are on the * same foot- 
ing” as officers of similar grades as in the infantry of the army, 
and entitled to the same pay, emoluments, and allowances ; 
and are, therefore, entitled ‘to receive their brevet pay and 
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emoluments, when on duty, and having a command according 
to their brevet rank. Whatever difficulty there may be in ap- 
plying this law to the case of Major Reynolds, or to any other 
like case, lies in determining when, and under what circun- 
stances, an officer is properly to be regarded as “ on duty, and 
having a command according to his brevet rank.”? That isa 
inilitary question, strictly and technically a military question, 
properly determinable by the Department of the Navy or of 
War, as it may arise In one or the oe 

My knowledge of that military sif®ect does not eftable me 
to give any opinion, in relation to it, which ought to have the 
least influence with others; or in which I, myself, could have 
any satisfactory confidence. 

When you shall have-settled the military question, that an 

officer of Marines is ** on duty, and having a command accord- 

ing to his brevet rank,’ I would then answer as to what pay 
he was entitled to, because that is determinable from the acts of 
Congress. But Congress, not having defined what shalt con- 
stitute the fact of ‘‘having a command according to brevet 
rank,” has left it as a military fact or question to be settled by the 
military authorities of the government, of. which I am not one. 
This is the view-of ‘the question taken by Attorney General 
Wirt, in his opinions of June 5, 1822, to the Secretary of War, 
(Opinions of Attorneys Gencral: ed. 1851, p. 412;) and of 11th 
December, 1822, to-the Secretary of ie N avy.—Same volume, 
p- 376. | 

If I could afford you, sir, any information: on the subject, 
it would give me pleasure to do so; but that, is not in my 
power, and I have only to add that Iam, 

With great Respect yours, &c. &c., 


: J.J. CRITTENDEN. 
Hon. Ww. A. Gaiete.: 
Secretary of the Navy. s 





CLAIMS UNDER THE CHEROKEE TREATY. 


The opinion, given on the 9th October, 1850, does not conflict with a previous 
opinion of Mr. Mason, and it is herely affirmed. 
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AtrorNeyY GENERAL’s OFFICE, 
March 4, 1852. 

Sun I have received your letter of the 3d instant, relative 
to the claim of David ‘laylor, and have examined the papers 
you referred to me concerning the same. 

Among them is a report of the Commissioner of Indian 
Affairs, Mr. Lea, dated February, 1852, with a history of the 
proceedings upon the claim, exhibiting, in no very favorable 
aspect, the prompt justice of this government. 

It appears from that report, that this very claim was referred 
to one of my predecessors in office, Mr. Mason, for his opinion, 
and he decided that it was, in substance and effect, sustained 
and authenticated by the evidence required by the 17th article 
of the Cherokee Treaty of 1835 and 736, and that it was, there- 
fore, a legal claim, and ought to be paid. ‘This decision ought 
to have been sufficient for that case, and the claim ought to 
have been settled accordingly, so far as the opinion of an At- 
torney General may control such settlements. But it seems 
that it still remains unpaid, and the present difficulty and delay 
arise from a more recent official opinion, given by me, and sup- 
posed to be contradictory to that of Mr. Mason.- The opinion 
given by me, (bearing date October 9, 1850,) was on a ques- 
tion submitted to me in these terms: ‘Can the claim. of the 
board of commissioners for foreign missions be legally al- 
_ lowed by the accounting officers of the ‘Treasury, and charged 
to the Cherokee nation, without the evidence required by the 
17th article of the treaty of 1835?” 

To this question I responded in the negative, and having now 
no doubt of the correctness of that answer, 1 presume that Mr. 
Mason would have concurred init. . The answer, in substance, 
amounts only to this, that a claim, under the treaty, cannot be 
legally allowed without the evidence required by the treaty, 

The question. referred to Mr. Mason was, in effect, whether 
the evidence adduced in support of the claim of Taylor, was 
Such as the treaty required; and he decided that, in substance, 
it was. 

There is no inconsistency between the two opinions, as I un- 
derstand them; and, certainly, nothing 1n mine to impair the 
force of Mr. Mason’s, in respect to the case now under con- 
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sideration. I have not examined the evidence on which Mr. 
Mason decided ; and I cannot, therefore, say whether I should 
have come to exactly the same conclusion. But having re- 
moved the difficulty of a supposed conflict of our opinions, it is 
not necessary, or expected by you, as I understand, that I 
should reconsider and ratify Mr. Mason’s. So far as the ad- 
vice of an Attorney General can warrant the payment of a 
claim against the Treasury, the opinion of Mr. Mason has 
furnished that authority ; his subsequent opinion of the 28th of 
August, 1846, being admitted, in the statement of the Con- 
missioner of Indian Affairs, on which this case is referred to 
me, to have been founded upon information “now known 
to be erroneous.” | 
I have the honor to be, very respectfully, yours, &c., 
J. J. CRITTENDEN. 
Hon. Tuomas Corwin, 
Secretary of the Treasury. 


TRAVELING ALLOWANCE TO VOLUNTEERS. 


Where volunteers in the Mexican war were enlisted at Council Bluffs, Iowa, 
and discharged at Los Angeles, California, the traveling allowance of 50 
cents for every twenty miles, provided for in act of 18th June, 1546, must 
be computed according to the overland, not the Panama route, 


ATTORNEY GENERAL’S OFFICE, 
March 8, 1852. 

Sir: ] have received the written interrogatory, and papers 
connected therewith, which you referred to me, under date the 
28th ultimo, in relation ‘ to the route, by which the traveling 
allowance of the Mormon battalion of volunteers shall be com- 
puted.” 

You ask ‘ whether the pay of the returning battalion is to 
be calculated by the usually traveled route from the place of 
discharge to the place of enlistment ?” 

By the 10th section of the act of Congress of the 18th June, 
1846, (Session acts, p. 26,) it is provided, ‘‘ That the non- 
commissioned officers, musicians, and privates of volunteers and 
militia, when oalled into the service of the United States, shall 
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be entitled to receive fifty cents, in lieu of subsistence, and 
twenty-five cents in lieu of forage, for such as are mounted, for 
every twenty miles by the most direct route, from the period of 
leaving their homes to the place of general rendezvous, and 
from the place of discharge back to their homes.” 

Such being the clear and positive provision of law on the 
subject, your inquiry Is answered at once in the very language 
of the statute, that the pay of the discharged and returning bat- 
talion, must be calculated, ‘* and by the most direct route, from 
the place of discharge back to their homes.” 

The act having fixed this rule of compensation, it would be 
a plain violation of it by the accounting officers of the treasury, 
if they should depart from it, and adopt, as the measure of com- 
pensation, a more circuitous route, because in their judgment, 
it was better, safer, or more traveled than the ‘*‘ most direct 
route.” | 

The actual matter of controversy, as appears from the papers 
you submitted to me, is whether this battalion, which was mus- 
tered into service at Council Bluff, in Iowa, and discharged at 
Los Angeles, in California, should be paid for the return home 
by the overland route, on which they had marched to California, 
or by the Panama route ; the former being a distance of about 
3,000 miles, and the latter about 6,000. 

It results, from what I have before said, that in my opinion 
their pay must be regulated by the overland route as the shortest 
and ‘ most direct.”’ | 

But to this it may be added that, when this battalion was dis- 
charged in July, 1847, there was no other than an overland route, 
traveled or scarcely known between California and the Council 
Bluffs. The war with Mexico was not then concluded, nor had 
any discovery been then made of those regions of gold, which 
have since attracted to them such multitudes from all the world. 
The establishment of the Panama route did not take place till 
after the close of the Mexican war, and in consequence of those 
attractive discoveries. It follows that, at the time when this 
battalion was discharged, and when their right to the compen- 
sation in question accrued, there was no usual or established 
route, by way of Panama; no such route as that by which they 
now claim. 


a ogee poe 


518 HON. JOHN J. CRITTENDEN 


° 





Grant uf land to [llinois for a Railroad. 


It follows, therefore, from the fact, as well as from the law, 
that the claim of the battalion, to be paid according to the 
Panama route, cannot be allowed, and that the claim must be 
restricted to the more direct overland route. ‘The law so di- 
rects, und it must be obeyed, whatever may be thought of the 
hardships and perils of such a journey by land, or of the inade- 
quacy of the compensation. 

I have the honor to be, yours, &c., 
J.J. CRITTENDEN, 
Hon. Taomas Corwin, 
Secretary of the Treasury. 





GRAN T OF I LAND TO ILLINOIS FOR A RAILROAD. 


A survey, by which the Chicago branch of the railroad from Chicago to Mo- 

- bile, was to diverge from the main track at a poimt not north of the parallel 

_ of thirty-nine anda half degrees north latitude, is in accordance with the act 
of 20th September, 1850. = 

The United States granted to Hlinois, by act of 20th September, 1850, in aid 

of the railroad from Chicago to Mobile, every alternate section of land 

‘designated by even numbers of six sections in’ width on each side of said 


road and branches ; .but the claim to six sections for every linear mile of the - 


road and its branches, including ell its sinuosities and defechons from a 
straight line, is not tenable. 


ATTORNEY GENERAL’S OFFICE, 
March 10, 1852. - 

Sra: I have had the Horie to receive your letter of the oth 
inst., referring to my opinion certain questions- which have 
arisen in your department, in relation to the proper construction 
of the act of Congress of the 20th of September, 1850, entitled 
‘An act granting the right of way, and making a grant of land 
to the States of Illinois, Mississippi, and Alabama, in aid of the 
construction of.a railroad from Chicago to Mobile.”—Sers. acts 
of 1849, 1850, p. 69, &c. 

The first section of the act provides § that the right of way, 
through the public lands be, and the same is hereby, granted to 
the State of Illinois, for the construction of a railroad from the 
southern terminus of the Illinois and Michigan canal, to a point 
at or near the juncture of the Ohio and Mississippi rivers, with 
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a branch. of the same to Chicago, on Lake Michigan; and 
another via the town of Galena, in said State, to Dubuque, in 
the State of Iowa, &c. 

The same section further preaiies that “a copy of the survey 
of said road and branches, made under the direction of the leg- 
islature, shall be forwarded to the proper local land offices, re- 
spectively, and to the General Land Office at Washington, &c.”’ 

A survey was accordingly made of said road and branches, 
under the direction of the Legislature of Illinois, which required 
that the Chicago branch of the road should diverge ‘ from the 


- main track at a point not north of the parallel of thirty-nine anf 


a half degrees north latitude, &c.”’ 

That survey is understood to have been forwarded to the. 
several land offices, as required by the act; and a copy of it, 
transmitted to you, is now before me. Upon this state of the 
case, the first question arises, which you propose to me in the 
following terms, namely: ‘* Whether that location of the road 
and branches, (exhibited on the said plat of survey,) is in ac- 
cordance with the law granting the right of way?” 

. My opinion is, that it is in full aeeoniance with that law. 

~The only ground of objection or question which has been sug- 
gested on this point, is, that the branch to Chicago diverges 
from the main road at a place too remote from that city, thereby 
giving to the State of Hlinois a claim under the 2d section of 
the act to a greater quantity of Jand than was intended. 

. This objection can avail nothing. The act of Congress does 
not prescribe at what point, or distance from Chicago, the branch 
to that place, should diverge from the main track or road. That 
was left to the judgment and selection of the grantee, the State 
of [llinois, and she has determined it beyond all further ques- 
tion by her location and survey of the road. That location of 
the Chicago branch does not conflict with the act of Congress ; 
and it is in conformity with the act of the Legislature of Illinois, 
giving directions for the survey. 

It seems to me, therefore, that the objection is altogether un- 
founded ; and that the main road, and its branches, as exhibited 
by the diaenaa aforesaid,-are located according to law. 

- Your next question respects the quantity of land, to which 
the State of Illinois is entitled under said act, to and in the con- 
struction of said road and branches. 
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By its 2d section it is enacted ‘‘ that there be, and is hereby, 
granted to the State of Illinois, for the purpose of aiding in 
making the raiJroad and branches aforesaid, every alternate sec- 
tion of land designated by even numbers, for six sections in 
width on each side of said road and branches; but in case it 
shall appear that the United States have, when the line or route 
of said road and branches is definitely fixed by the authority 
aforesaid, sold any part of any section hereby granted, or that 
the right of pre-emption has attached to the same, then it shall 
be lawful for any agent or agents to be appointed by the Gov- 
@rnor of said State, to select,’’ &c., in equal quantity from the 
lands of the United States most contiguous, &c. 

You inform me, that, in virtue of this section of the act, ‘‘ the 
State of Illinois claims a quantity of land, equal to the one-half 
of six sections in width, on each side of said road and its 
branches, or 3,840 acres for every linear mile of the road and 
its branches, including all its sinuosities, and deflections, from 


_a straight line.”? You add the expression of your own “ doubt 


whether the claim to that extent is tenable,” and you desire, as 
I understand you, my opinion on that point. 

It is quite clear, in my judgment, that the claim to that ex- 
tent is not tenable, and cannot, according to Jaw, be allowed. 
It is a theory, rather than a claim; and has nothing to sustain 
it in either the intention or language of the act. The imaginary 
straightening out of crooked lines to furnish a longer base, and 
thereby to increase the quantity of land to the grantee, is at ap- 
parent variance with the plain purpose and words of Congress. 
The statute had reference alone to the uctual road, as made or 
located with all its sinuosities. The line, which that forms, is 
the base line of the land granted on each side of it, and is the 


object and measure by which its locality and quantity are to be 


ascertained and determined. And for so much of the land, in- 
cluded in the grant thus defined, as shal] appear to have been 
previously appropriated by pre-emptions, or purchasers, from 
the United States, the grantee, namely, the State of Illinois, is 
entitled to an equal quantity elsewhere as provided for in said 


act. 
This answer embraces, I believe, all the questions which you 
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have been pleased to submit to me, on this subject ; and J have 
only to add that I am, 
Very respectfully, yours, &c., 
J. J. CRITTENDEN. 
Hon. Avex. H. H. Srvart, : 
Secretary of the Intervor. 





EXTRA PAY OF OFFICERS IN THE ARMY, 


Officers of the army, who, during the war with Mexico, aided in the collection 
of export and import duties at the ports, and in the interior of Mexico, may 
retain for their services so much of the amounts received as, in the opinion 
of the President, is a fair compensation. 


ATTORNEY GENERAL’S OFFICE, 
March 12, 1852. 

Sin: I have had the honor to receive your letter of the 9th 
inst., in which you state that, ‘during the recent war with 
Mexico, certain officers of the army collected at the sea-ports 
of Mexicg, in our military possession, import and export duties, 
under the name of military contributions, according to certain 
regulations proposed by the Secretary of the Treasury, and 
embodied in orders from this department (War Department) to 
officers commanding in the enemy’s country. The money so 
collected was, at the time, accounted for to this department only; 
but, after the close of the war, an act was passed (3d March, 
1849, 9 Stat. at large, p. 412) to have the accounts settled at 
the treasury.”? 

The first question you propose, on this subject, is, whether 
the 2d section of that act, allowing a compensation to certain 
officers en@@ged in the collection of those moneys, extends and 
‘applies to the officers who aided the commandants of the ports 
in the manner prescribed ”? by the “regulations,” above allu- 
ded to ; and which will be found in House document, No. 8, 
Ast Sess., 30th Congress, p. 567 to 576? 

The first provision of that section relates only to the “officer,” 
who has had the supervision of the collection of the military 
contributions, &¢., and to such “ officer,”’ or other person, as 
shall have performed the duties of collectors, &c., and allows to 
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these, respectively, a compensation assimilated in amount, &c., 
to that allowed by law to officers of the-customs in the United 
States, &c., and to be determined by the President. Its Jan- 
guage is too distinct and exclusive to admit of a construction, 
which would embrage not only the persons thus specified, but 
also ‘¢ the. officers who aided them,” in the manner prescribed 
by the aforesaid regulations. There may be no difference in 
the merits of their services ; but the regulations referred to, (p. 
575, doc. 8,) denied, expressly, any compensation, and this pro- 
vision of the act of Congress has allowed it only to certain 
specified supervisors or collectors. It does not, in my opinion, 
extend or apply to those who azded them. 

But having thus first provided for those specified cases, the 
concluding sentence of the section makes this general provision, 
for other cases, namely, that all officers of the army, and other 
persons in public employment, who have received payment for 
their services in collecting, keeping, or accounting for said 
moneys, and for other necessary services, are authorized to 
retain so much of the amounts so received, as in the opinion of 
the President of the United States, may be a fair compensation 
for said services. 

It would follow, from this last provision, as I understand it, 


that those officers who, according to said regulations, aided the | 


commandants of the ports in the collection, keeping, or account- 
ing for said moneys, and have received compensation therefor, 
are entitled to retain so much of the amount as the President 
may think fair and reasonable. 

The second question you propose, is, whether the officers 
encaged in the collection of military contributions! in the interior 
of the country, are entitled to compensation under said act ? 

To this I respond that they are not, except so far Mpayments, 
which have been made to them for such services, may be sanc- 
tioned by the 4th section of that act.. All its other provisions, 
relating to compensation, are for services rendered in the col- 
lection, &c:, of military contributions in the ‘ ports in Mexico.” 

I have the honor to be, yours, &c. &c., 
| J. J. CRITTENDEN. 

Hon. C. M. Conran, ; 

Secretary of War. 
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LARCENY OF PAPERS FROM A DEPARTMENT. 


The fraudulent taking of copies of invoices, manifests, bills of Jading, letters, 
and a deposition, from the possession of a clerk in the Department of State, 
who had charge of the papers of the late board of commissioners for adjust 
ing claims of citizens of the United States against Mexico, does not seem to 
come within any law for the punishment of crime. 


ATTORNEY GENERAL’S OFFICE, 
March 18, 1852. 

Srr: Your letier of yesterday, relating to copies of invoices, 
manifests, bills of lading, letters, and a deposition clandestinely 
abstracted from the possession of a clerk in the Department of 
State, who had charge of the books and papers of the late 
board of commissioners for examining and adjusting claims of 
the cilizens of the United States upon the Mexican republic, 
has received due consideration. 

The question is, whether the fraudulent abstracting of those 
papers, in the manner and from the office wherein they were 
deposited for safe keeping, as directed by law, ‘ constitutes a 
larceny within any provision of the statutes of the United 
States.” 

The 15th section of the act of 30th April, 1790, (Stat. at 
Large by Peters, vol. 1, p. 115,) does not inelatle this case. 

The 9th and 12th section of the act approved 2d March, 
1831, appears to me not to provide for this case, because the 
instruments of writing taken and carried away, were neither of 
them “ for the payment or delivery of money or valuable thing.” 

The 14th section of that act, (p. 450, ch. 37,) enacts: 
“ That all capital felonies and crimes in the District of Colum- 
bia, not herein specially provided for, except murder, treason, 
and piracy, shall hereafter be punished by imprisonment and 
labor in the penitentiary of said DIStEIChs for a peuee not less 
than seven nor more than twenty years.” 

This section is not applicable to the case in suestion: -be- 
cause neither the common law, nor any statute in force in the 
District, makes the geevecnnG of those papers a capital felony 
or crime. 

The 15th section of that act, enacts: ‘‘That every other 
felony, misdemeanor, or offence, not provided for by this act, 
may and shall be punished as heretofore, except that,” &c. 
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The provision of this section, not having reference to any 
statute of the United States, defining and punishing such acts 
of purloining papers and instruments, leads, however, to the 
Inquiry, whether by the laws of Maryland, adopted by the Con- 
gress, by act of 27th February, 1801, (2 Stat. at Large, by 
Peters, p. 104, ch. 15, s. 1,) as existing on the 27th Feb- 
ruary, 1801, for the government of that part of the District of 
Columbia, which was ceded by Maryland to the United States, 
the act of abstracting papers or documents from the files of 
any public office, such as stated in the reference for my 
opinion, constitutes a larceny ? 

The common law of England, as in force in Maryland at 
the passage of the act of Congress just before mentioned, 
continues to be in force in that part of the District so ceded 
by Maryland. But, by the common law, the act of purloining 
such papers, and documents, and instruments, as are described 
in the statement submitted for my opinion, did not constitute 
a felony.—Black. Com. book 4, ch. 10, p. 128, and ch. 17, p. 
234. 

I have found no statute of Maryland, adopted by the United 
States, as before mentioned, which applies to the case as stated. 
The statute of Maryland, of April, 1815, (Kilty’s edition, vol. 
1, ch. 11,) applies only to embezzling, impairing, razing, or al- 
tering any will or record whereby the estate of inheritance or 
freehold of any person, whatsoever, shall be defeated, injured, 
or any way altered. 

This examination, made as diligently and as searchingly as 
the pressing occasion would permit, inclines me to the con- 
clusion that the act done, howsoever reprehensible and op- 
probrious, does not constitute a larceny in law. 

I would, however, most respectfully suggest, that the case 
be referred to the Attorney of the United States for the Dis- 
trict of Columbia, who is familiar with the laws of the District 
relative to crimes and offences cognizable in the courts for the 
District. 

With very high respect, yours, &c. 
J. J. CRITTENDEN. 


The PRESIDENT. 
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LEGISLATION FOR TERRITORIES BY CONGRESS, 


The Territorial Legislature of Oregon passed a law, in February, 1851, re- 
moving the seat of government from Oregon City to Salem. This, by the 
organic act, they had power to do. But the law was deemed invalid for an- 
other reason, namely, because of multiplicity of contents. Held, that the 
remedy is with Congress. (See Mr. Crittenden’s Opinion of April 23, 1851, 
ante, p. 369.) 


ATTORNEY GENERAL’S OFFICE, 
March 22, 1852. 

Sm: I have examined the letter addressed to you under the 
date of 1st January, 1852, by the Hon. John P. Gaines, con- 
cerning the political affairs of the Territory of Oregon, which 
you were pleased to refer to me, for an opinion, and report thereon. 

It is unnecessary for me to repeat the statements made in 
that letter. It appears from them that, in-January and Febru- 
ary, 1851, a bill passed the two branches, respectively, of the 
Legislative Assembly of the Territory of Oregon, by which it 
was, among other things, enacted that the seat of government 
of that Territory, which had theretofore been the city of Oregon, 
should be thereafter established and located at Salem, in the 
county of Marion. ‘This act is entitled ‘‘ An act to provide 
for the selection of places for location and erection of the 
public buildings of the Territory of Oregon,” and contains 
further provisions for the establishment and location of a peni- 
tentiary at Portland, in the county of Washington, and of a 
University at Maysville, in the county of Benton, and for the 
appointment of certain named persons to constitute a board of 
commissioners to contract for, and superintend the erection of 
the public buildings at Salem, and the penitentiary at Portland, 
and for the disposition and application of the means and money 
granted by Congress for any of those objects. 

The consistency of this act with the organic law of the Ter- 
ritory, and its validity, became an immediate subject of con- 
troversy. The Governor announced, in a written communica. 
tion to the Legislative Assembly, his dissent to their act, and 
his conviction of its invalidity. The Legislature persisted in 
its act, and adjourned without any thing being done to obviate 
the inconveniences and evils inevitably to result from such a 
state of things. 

Vou. v—34 
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At the next stated meeting of the Legislative Assembly, its 
members, according to their respective opinions of the validity 
or invalidity of the said act for the removal of the seat of gov- 
ernment, &c., assembled, some at Oregon City, which had 
theretofore been the actual, if not the lawful seat of govern- 
ment, and others at Salem, the place designated as the seat of 
government by said act. | 

Those that convened at Oregon City, being few in number, 
soon adjourned; but the majority assembled at the new seat 
of government, (Salem,) then organized as a lecislative body, 
and at the date of Governor Gaines’ letter to you, had assumed, 
and have since, probably, proceeded to exercise, legislative 
powers. 

Some time in the last year, and soon after you were ap- 
prized by the Governor, of the passage of the disputed act for 
the removal of the seat of government of the Oregon Terri- 
tory, you were pleased to require my opinion as to the validity 
of that act; and in my letter to you of the 23d day of April, 
1851, I expressed the opinion, and stated the grounds on 
which it was formed, that the act was inconsistent with, and 
in violation of, the organic law of the Territory, and was void. 

Since that time, the supreme court of the ‘Verritory has de- 
cided to the same effect; and that Oregon City was, according 
to law, the seat of government. When the decision was ren- 
dered, the court consisted of but two judges ; the third was 
absent, and through several articles and arguments published in 
newspapers, has made his dissent known. " 

By the organic law, the supreme court is required to be held 
at the seat of government, so that the same question, ‘ where 
is the seat of government?” is equally applicable to the court, 
and to the Legislature; and equally affects both. 

Thus it appears, that the act of January and February, 1851, 
for the removal of the seat of government from Oregon City 
to Salem, is regarded by the Governor as repugnant to the or- 
ganic law, and void; and it has been. solemnly so decided by 
the supreme court of the Territory; and that Oregon City is 
the lawful seat of government; that the court is, accordingly, 
holding its session there, and proceeding in the discharge of its 
judicial duties; while a large majority of the members elected 
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to the present Legislative Assembly, adhering to the said act 
of the preceding Legislative Assembly, has assembled at Salem, 
insists that, that is the seat of government, and has there or- 
ganized as a Legislative Body, and has assumed and exercises 
legislative powers. 

Such, sir, is the state of affairs in Oregon, as will more 
fully appear, from the documents which you were pleased to 
refer to me. From such a conflict of the public authorities, 
the most unhappy consequences can alone result; controversy 
and confusion, and high excitement, are represented as having 
already spread through the Territory ; and these evils must in- 
crease, in the course of time, if some remedy be not applied. 

The members elected to the Legislative Assembly, who have 
assembled and organized at Salem, refuse all respect and con- 
formity to the decision of the supreme court of the territory ; 
and that court, having decided that the meeting of the Assem- 
bly at Salem was illegal, will, as a plain consequence, regard ~ 
and hold all their acts as nullities. 

The source of all these troubles is the act, so often alluded 
to, for the removal of the seat of government, and other pur- 

poses. Having, as before stated, given my opinion as to the 
legal validity of that act, in my letter-of the 23d day of April, 
1851, I have now only to refer to you that letter. 

There is no other question of law involved in the case as 
now presented ; and, therefore, I ought, perhaps, to conclude 
here. But you will excuse me for suggesting that I see no 
proper remedy for the state of things existing in Oregon, but 
that which must be found in the wisdom and power of Con- 
gress, By its supreme authority, Congress can put an end to 
the disputed question about the seat of government, and can 
dispose of all the other minor or incidental questions which 
have sprung up and contributed to the disorder and confusion 
that now prevail in Oregon. 

It would seem to me, therefore, tagbe proper for the Presi- 
dent to recommend such a.course to Congress, and to com 
municate to them all the information in his possession relating 
to the subject. | : 

I venture on these suggestions with diffidence, as being, per- 
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haps, beyond the ordinary limits of my official duties. They 
are, however, most respectfully submitted to your better judg- 
ment; and I have the honor to remain, 

With great respect, yours, &c., 


J. J. CRITTENDEN. 
To the PresIpENT. 


TERMS OF THE DISTRICT COURTS IN NEW MEXICO. 


The act of the Legislature of the Territory of New Mexico, appointing semi- 
annual terms of the District Courts, is valid ; it being clearly consistent with 
that provision of the organic act authorizing Courts to be held at such 
‘s time and place’’ as may be prescribed. 


Atrorney GEeNERAL’s OFFICE, 
Jlpril 12, 1852. 

Sir: | have received your letter of the 16th of March last, 
in which you say, ‘in compliance with the instructions of the 
President, I have the honor to submit herewith the opinion of 
Judge Watts, of the United States Supreme Court, in the Ter- 
ritory of New Mexico, respecting the act of the territorial leg- 
islature, relative to the times and places of holding the district 
courts, together with a letter from Judge Baker, referring to the 
same subject, and to request you to present your own opinion 
on the point involved.” 

Not being furnished with a copy of the act of the territorial 
legislature, I can only collect its import and character, and the 
question or point of controversy respecting it, from the opinion 
of Judge Watts and the letter of Judge Baker, which you en- 
close tome. These have been carefully examined. 

The subject is thus stated by Judge Watts. The Legislative 
Assembly of the territory of New Mexico, at its recent session, 
divided this territory into three judicial districts, assigned the 
judges, and fixed the terms and places of holding courts in 
said district ; semi-annual terms being required in each county. 
‘Is this legislative enactment valid or void, as being in con- 
formity with, or repugnant to organic law??? 

Assuming, then, that this question, thus propounded by 
Judge Watts, presents the ‘ point” on which my opinion 1s 
required, I have the honor to reply to you that, in my judg- 


et eee 


eee eee 


TO THE SECRETARY OF STATE. 529 


Terms of the District Courts in New Mexico. 


ment, it is quite clear that the enactment in question is not re- 


pugnant to the organic law passed by Congress, (see acts of 
1849, 1850, p. 43, &c.,) but is consistent therewith, and a 
valid act of Jegislation. I should say that the point was too 
clear for dispute or argument, if it did not appear that the 
learned and respectable Judges of the Supreme Court of the 
Territory differed in opinion upon it. 

The 10th and 16th sections of the organic law are the only 
parts of it, which are supposed to affect the question. By the 
first of these sections, Congress provided, ‘‘ That the judicial 
power of said territory shall be vested in a Supreme Court, 
District Courts, Probate Courts, and in Justices of the Peace. 
The Supreme Court shall consist of a Chief Justice, and two 
Associate Justices, any two of whom shall constitute a quorum, 
and who shall hold a term at the seat of government of said 
Territory, annually, and shall hold their offices during the period 
of four years. The said Territory shall be divided into three 
judicial districts, and a District Court shall be held in each of 
said districts by one of the Judges of the Supreme Court, at 
such ¢eme and place as may be prescribed by law, &c.” 

Having made this provision for ‘¢ District Courts,” as part 
of the judicial system established for the new Territory, Congress 
proceeds in the 16th section to declare “ that, temporarily, and 
until otherwise provided by law, the Governor of said Territory 
may define the judicial districts of said Territory, and assign 
the judges, who may be appointed for said Territory, and also 
appoint the fumes and places for holding courts in the several 
counties, or subdivisions in each of said judicial districts, by 
proclamation, to be issued by him; but the Legislative Assem- 
bly at their first, or any subsequent session, may organize, 
alter, or modify such judicial districts, and assign the judges, 
and alter times and places of holding the courts, as to them 
Shall seem proper and convenient.”’ 

From the provisions of the organic law, we must determine 
the solidity of the only objection that is urged against the vali- 
dity of the act of the Legislative Assembly of New Mexico. 

On the part of the objectors, it is said the Assembly trans- 
cended its power in requiring judges of the Supreme Court 
to hold semi-annual terms io the severul counties of their ree 
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spective districts; that the power of the Assembly, in this re- 
spect, iS so limited by the organic law, that the said judges 
cannot hold, or be required to hold, more than one term or ses- 
sion of a district court, in each of the three districts into 
which the territory is divided. 7 

The objection, and the argument in support of it, are founded 
on that clause of the above-recited 10th section of the organic 
law, which provides in these words, that “The said territory 
shall be divided into three judicial districts, and a district 
court shall be held in each of said districts, by one of the 
Justices of the Supreme Court, at such time and place as may 
be prescribed by law,”’ &c. 

Because of the language of this clause, and especially be- 
cause the words ‘‘ ¢ime and place’’ are used in the singular 
number, it 1s concluded that no more than one term of that 
court, annually, can be lawfully held, or required by the terri- 
torial Legislature to be held, in each of said districts, Accord- 
ing to such a literal mode of interpretation, it is altogether 
gratuitous to admit, as has been done, that the Court may be 
required to hold a term annually. 

The argument used, if it prove any thing, proves that but 
one term could ever be held; for the word annual, or annually, 
does not appear in the provision relating to district courts ; 
and the singular number of the words ‘time and place,” 
would confine the court to one single point of time and place 
for its action. Such an interpretation is not to be allowed. 
It sticks in the letter, without regard to the subject or intent 
of the law. These courts were created for the convenient 
administration of justice in the territory. It would have been 
inconsistent with that purpose, and little else than absurd in 
Congress, to command that no more than one term of the 
district court should be held annually in each district. | 

The whole reason of the case, and the familiar policy of the 
general government, make it quite obvious, that the purpose 
of Congress, while it reserved to itself the appointment of jus- 
tices for these courts, was to leave to the territorial legisla- 
ture, which must be supposed to be best acquainted with the 
local conveniences and exigencies of their constituents, the 
power of prescribing the time or times, place or places, at 
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which district courts should be held in each and every one 


of said districts. 


A purpose, so just and ovvious, ought not to be obstructed 
by any merely grammatical nicety of construction. But there 


is really, in my judgment, no grammatical dificulty here. 
When the Legislative Assembly prescribes “the tine and 
place” at which a district court should be holden, in each and 
every county of one of their three districts, they keep them- 
selves within the strict letter of the law, and use but the sin- 
gular number in appointing ‘the time and place’’ at which 
each of those courts should be held. In this sense alone, are 
these terms to be understood, in the relation and connection 
in which they are here used ; and by thus referring them to each 
and every court in term, however numerous these may be, an 
exact conformity to the letter of the organic law, is preserved, and 
its substantial purpose accomplished. —‘* ‘Time and place,”’ in 
the singular, are thus rendered as applicable to each court in the 
singular, however many there be, according to the reason of 
the well known rule of construction, reddendo singula singulis. 

But, if any doubt remained on this point, as fo the true mean- 
ing and construction of the 10th section, that doubt, I think, 
is entirely removed -by the plain and explicit language of the 
16th section, ‘his last section expressly gave to the Governor, 

- (the legislative body not being then in existence,) the tem- 
porary power of defining the districts (three) of said territory, 
assigning the justices to them, and appointing the times and 
places for holding courts in the several counties or subdivisions 
in each of said judicial districts, &c.; and to the Legislative 
Assembly it gave the right and authority, ‘at their first or any 

_ Subsequent session, to organize, alter, or modify, such judicial 
districts, and assign the judges and ‘aller the times and places 
of holding the courts, as to them shall seem proper and con- 
venient.” 

It seems to me, sir, that I can advance no argument that 
could make plainer, or more clear, than the language of this sec- 
tion does, the power of the Legislative Asseinbly to prescribe by 
law the holding of as many district courts, in each county of 
every district, ‘as fo them shall seem proper and convenient.”? 
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I will only, therefore, say, in conclusion, sir, that with tbe 
utmost deference to the contrary opinion of two of the Judges 
of the Supreme Court of the Territory, [ entertain a clear con- 
viction that the act of the Legislative Assembly of New Mexico, 
requiring the Judges, respectively, of the Supreme Court, to 
hold semi-annual district courts in the several counties of their 
districts, is a valid legislativg act, and to be resected and 
obeyed as the law of the Territory. | 

I have the honor to be, very respectfully, 


J. J. CRITTENDEN. 
Hon. D. WEBsTER, 


Secretary of State. 


PARDONING POWER OF THE PRESIDENT. 


It is not competent for the President, in the exercise of the pardoning power, 
to remit pecuniary penalties attached to an offence, unless those penalties 
accrue to the United States, 

The punishment in the District of Columbia, for the unlawful transportation of 
slaves, by the laws of Maryland applicable to the District, is by fine, which 
the statute appropriates, and cannot be remitted by the President. 


ATTORNEY GENERAL’S OFFICE, 
April 22, 1852. 

Sir: In answer to your letter respecting the case of Daniel 
Drayton and Edward Sears, I state: 

That these persons were severally indicted for numerous 
offences against a statute enacted by the General Assembly of 
the State of Maryland, at November session, in the year 1796,, 
(Ketty’s ed. of the laws of Maryland, chap. 67, sec. 19,) in 
these words: 

‘That any person or persons who shall hereafter be con- 
victed of giving a pass to any slave or person held to service, 
or shall be found to assist, by advice, donation or loan, or 
otherwise, the transporting of any slave or person held to ser- 
vice from the State, or by any other unlawful means, depriving 

a master or owner of the service of his slave or person held to 
service, for every such offence, the party agzrieved shall re- 
cover damages in an action on the case, against such offender 
or offenders, and such offender or offenders also shall be triable, 
upon indictment and conviction, verdict, confession, or other- 
wise, in this State, in any county court where such offence shall 
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happen, be fined a sum not exceeding two hundred dollars, at 
the discretion of the court, one half to the use of the master or 
owner of such slave, the other half to the county school, in case 
there be any, if no such school, to the use of the county.” 

The act of Congress concerning the District of Columbia, 
approved 27th February, 1801, (2 Stat. at large, p. 104, ch. 
15,) enacted in section the first, “ that the laws of Virginia, as 
they now exist, shall be, and continue in force, in that part of 
the District of Columbia which was ceded by said State, to 
the United States, arf by them accepted for the permanent seat 
of government. And that the laws of the State of Maryland, 
as they now exist, shall be, and continue in force, in that part 
of said District which was ceded by that State, to the United 
States, and by them accepted as aforesaid.” 

By the second section, the District was divided into two 
counties, Washington and Alexandria, the county of Wash- 
ington to contain ‘all that part of the said District which lies 
on the east side of the river Potomac, together with the islands 
therein,” the other county of Alexandria, to contain ‘all that 
part of said District which lies on the west side of said river ;”’ 
and the said river in its whole course through the said district, 
shall be taken and deemed to all intents and purposes to be 
within both of said counties. 

By an act supplementary to the act entitled ‘ An act con- 
cerning the District of Columbia,” approved 3d March, 1801, 
(2 Stat. at large, p. 115, ch. 24, sec. 2,) it is enacted, “ that 
all indictments shall run in the name of the United States, and 
conclude against the peace and dignity thereof: and all fines, 
penalties and forfeitures, accruing under the laws of the “tates 
of Maryland and Virginia, which, by adoption, have become 
the laws of this District, shall be recovered with costs, by in- 
dictment or information in the name of the United States, or by 
action of debt in the name of the United States and of the in- 
former ;: one half of which fine shall accrue to the United States, 
and the other half to the informer; and the said fines shall be 
collected by or paid to the marshal, and one half thereof shall, 
by him, be paid over to the board of commissioners hereinafter 
established, and the other half fo the informer ; and the marshal 
shall have the same power regarding their collection, and be 
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subject to-the same rules and regulations as to the payment 
thereof, as the sheriffs of the respective States of Maryland and 
Virginia are subject to, in relation to the same.”’ 

The boards of commissioners so alluded to in that second 
section, are established by the fourth section of that act:— 
‘¢ The magistrates to be appointed for the said District shall, 
and they are hereby constituted a board of commissioners within 
their respective counties, and shall possess and exercise the 
same powers, perform the same duties, receive the same fees 
and emoluments, as the Jevy courts or @ommissioners of the 
county, for the State of Maryland, possess, perform, and re- 
ceive; and the clerks and collectors, to be by them appointed, 
shall be subject to the same laws, perform the same duties, 
possess the same powers, and receive the same fees and emiolu- 
ments as the clerks and collectors ef Mie county tax of the State 
of Maryland, are entitled to receive.’ 

Under these statutes, Daniel Drayton and Edward Sears 
were severally indicted, in the criminal court for the District of 
Columbia and county of Washington, in many cases, for trans- 
porting various slaves, the property of persons residing in the 
City of Washington, Georgetown, and the county of Wash- 
ington, to the number of fifty or sixty slaves or more. The 
slaves were transported in a vessel which was pursued by some 
of the inhabitants of the District, overtaken in the Chesapeake 
Bay, and the vessel, slaves, and the offenders, were brought 
back to the City of Washington. Upon the convictions on the 
several indictments, the court pronounced judgments for fines 
in various sums, under two hundred dollars each and costs ; 
amounting in all the several convictions of the two offenders, to 
upwards of $18,000. 

In each case, the judgment is, that one half of the said fine 
is to the use of the owner of the slave named in the indictment 
and judgment, ‘according to the act of Maryland of 1796, 
chapter 67,” ‘and that the said offender be committed to the 
county jail until the fine and costs are paid.” 

Upon writs of error into the circuit court of the United States, 
for the District of Columbia and ‘county of Washington, the 
judgments of the criminal court of the United States for the said 
district and county were affirmed. 
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Although the judgments are in the name of the United States, 
yet, by the law constituting and defining the offence, and by the 
judgments of the court, one half of the respective fines belongs 
to the respective owners of the slaves unlawfully and clandes- 
tinely transported from the District of Columbia by the offenders, © 
Drayton and Sears; and, by law, the other half of the fines be- 
longs to the board of commissioners of the county of Wash- 
ington, in the District of Columbia, for the use of the county. 
The costs are adjudged, and belong to the United States. 

These are the cases referred to.in your letter of the 17th of 
this month, in which application is again made to you for par- 
dons ; and upon which you require my advice and opinion on 
the constitutional power of the President of the United States 
to grant a pardon, which shall release these convicts from their 
liability to pay these fines. 

The Constitution of the United States deelares that the Presi- 
dent ‘shall have power to grant reprieves and pardons for 
offences against the United States, except in cases of impeach- 
ment.” 

But use is the law and rule of speech. ‘There is no natural 
connection between words and the things or ideas they are in- 
tended to signify. Language is a system of articulate sounds, 
whose signification is established by common usage among 
those who speak the same language. Before men can converse 
intelligibly one with another, the sign, and the thing signified 
by articulate sounds, must be agreed and mutually known and 
understood. Names, words and terms mark and signify par- 
ticular ideas, only by established practice and general usage of 
those, who speak the language of each particular nation or 
province. 

To understand the things, subjects, or cases, to which re- 
prieves and pardons are properly to be applied, their utility, 
effects and consequences, as intended by the Constitution of 
the United States, we must look to the common law, as we do 
for the meaning of the other terms and phrases of law employed 
in that Constitution ; such, for example, as grand jury, trial by 
jury, felony, ez post facto law, bill of attainder, &c. : 

The power of pardoning is not an absolute unlimited power 
of dispensing with the operation of laws which vest an interest 
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or right in a private citizen, or which are designed to secure to 


him the enjoyment of his property, or give him damages against 
a wrong-doer. 

To convert the power of mercy and grace by pardon, into a 
power releasing and acquitting or abrogating private vested 
rights, would be a distortion of the power from its true meaning, 
spirit,and purpose. 

The British Constitution has vested the power of granting 
pardons, except in cases of impeachment, in the Crown, as a 
branch of the roya] prerogative, as completely and as amply, 
as that power is vested in the President of the United States, 
by our Constitution. Accordingly, we find in Coke’s Reports, 
(part 12, case of non obstante, or dispensing power, p. 18, 19,) 
‘¢ No act of Parliament can bind the king from any prerogative 
which is sole and inseparable to his person, but that he may 
dispense with it by non obstante. * “™ *. * And so the 
royal power to pardon treasons, murders, &c., is a prerogative 
incident solely and inseparably to the person of the king: and 
an act of Parliament to make the pardon of the king void, and 
to disable him to whom the pardon is made, to take or plead it, 
shall not bind the king but that he may dispense with it: and 
this is well proved,”’ &c. 

To understand the meaning of a pardon, and the extent to 
which the power of pardoning may be rightfully exercised by 
the President of the United States, we must look to the books 
of authority respecting the prerogative power of pardoning 
rightfully belonging to the King of Great Britain, to the com- 
mon law of the people of England, whose principles of juris- 
prudence the people of the United States brought with them as 
colonists and established here, in so far as they were of a gen- 
eral nature, not local to that kingdom and not repugnant to the 
American institutions. 

In commenting upon the power of granting pardons, given 
_ in general terms to the President of the United States, the Su- 
preme Court, in an opinion delivered by Chief Justice Marshal, 
(United States vs. Wilson, 7 Peters, 160,) say: ‘* As this 
power has been exercised from time immemorial by the execu- 
tive of that nation whose language is our language, and to 
whose judicial institutions ours bear a close resemblance, we 
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adopt their principles respecting the operation and effect of a 
pardon, and look into their books for the rules prescribing the 
manner in which it is to be used by the person who would avail 


himself of it.” 


This power of granting pardons does not confer an unlimited 
power, whereby, in extending mercy to offenders against the 
laws, to break the laws in relation to private rights and interests, 
and to cause loss and damage to unoffending citizens. It 1s 
not an unlimited, absolute, despotic power resting in the mere 
will and opinion of the Executive. It has limits within which 
it is as free from the control of the Congress of the United 
States, as the prerogative of the crewn of Great Britain 1s, in 
that respect, free from the control of the British Parliament : 
Out of its legitimate sphere a pardon is void. 

A pardonisadeed. To the efficacy of this deed (as in all other 
deeds) it is essential that there bea grantor, capable of granting, 
a grantee, a thing to be granted, the right of the grantor to the 
thing to be granted, and a willingness of the grantee to accept 
the grant, for a pardon may be granted upon a condition, and 
the person, pardoned upona condition, may be unwilling to abide 
the condition. 

« A pardon operates by way of release and acquittance: And 
the grantor of a pardon, cannot release, acquit, and abrogate a 
private right and interest vested in a third person. 

The king cannot, by his deed of pardon, release and acquit 
that which is not his, but is belonging to another as of his par- 
ticular and private right. Accordingly, Coke tells us, in his 
third Institute, (of Pardons, ch. 105, p. 236,) ‘* by the ancient 
and constant rule of law, the king cannot make a pardon to the 
injury and loss of others; that which belongs to another the 
king cannot give away by his act of grace, (Von potuerit rex 
gratiam facere cum injuria et damno aliorum, quod autem alvenum 
est dave non potest per suam gratiam.’’) 

Again, (3 Inst. p. 238,) ‘* after an action popular brought tam 
pro domino rege quam pro se ipso, according to any statute, the 
king cannot discharge but his own part, and cannot discharge 


‘the informer’s part, because by the bringing of the action, he 


hath an interest therein, but before action brought, the king may 
discharge the whole, because the informer cannot bring an action 
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or information originally for his part only, but must pursue the 
statute; and if the action be eoiven to the party grieved, the king 
cannot discharge the same.’ 

Again, (of Pardons, 3 Inst. ch. 105, p. 238,) ‘if one be bound 
in a recognizance, &c., to the king to keep the peace towards 
another by name, and peneally all other heges of the king; in 
this case before the peace be broken, the king cannot pardon or 
release the recognizance, although it be made only to him, be- 
cause it is for the benefit and safety of his subjects.” 

Again, (3 Inst. p. 236,) “in an appeal of murder, robbing, &c. 
the king cannot pardon the detendant, for the appeal is the suit 
of the party, to have revenge by death; and whether the defen- 
dant be attainted by judgment, &c. or by outlawry, the pacer of 
the king shall not discharge defendant.”’ 

In Hawkins’ Pleas of the Crown, (vol. 2 of Pardon, chap. 37, 
sect. 33, 34, p. 553,) we are told “‘ the king may prevent any 


popular action on a penal statute by a pardon of the offence before 


any suit commenced by an informer.” 

‘* T take it to be a settled rule that the king cannot, by any dis- 
pensation, release, pardon, or grant whatsoever, bar any right, 
whether of entry or action, or any legal interest, benefit or ad- 
vantage whatever, vested in the subject before such pardon; 
and upon this ground it seems clear that the king can in no way 
bar any action on a statute by the party grieved, not even a pop- 
ular action commenced before his pardon and release; and that 
he cannot discharge a recognizance for the peacé before it Is 
forfeited.” 

The same doctrine is held in 11 Coke, 65 b. 66 a, (Fosters’ 
Casé,)in which is cited Stretton gui tam vs. Taylor, Trinity terin, 
31 Elizabeth. 

In the case of Jones vs. Shores’ Exor’s, (1 Wheat. 471.) The 
Supreme Court of the United States says: ‘* By the common 
law a party entitled to a share of a thing forfeited, acquires, by 
the seizure, an inchoate right, which is consummated by a de- 
cree of condemnation, and when so consummated it relates back 
to the time of the seizure. This principle is familiarly applied 
to many cases of forfeitures to the crown; even in respect to 
private persons entitled to forfeitures, the interest which is ac- 
quired by seizure, has been deemed a sufficient title to sustain 
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an action of detinue for the property.””? Again, (p.474,) ‘ The 
same reasoning which has been used in respect to forfeitures in 
rem, applies to personal penalties ; and it is unnecessary to re- 
peat it. ‘The ccurt are clearly of opinion that the right of the 
collector to forfeitures in rem attaches on seizure, and to per- 
sonal penalties on suit brought, and in such case, it is consum- 
mated by judgment; and it is wholly immaterial whether the 
collector died before or after judgment.” ‘Therefore the court 
awarded to the executors of John Shore the share of the penalty, 
upon a seizure by said John Shore, whilst collector, who died 
pending the proceedings upon which judgment of forfeiture to 
the United States was pronounced, which penalty, the law re- 
quired to be distributed, the one moiety to the United States, 
and the other to the several revenue officers of the district. 

In Van Ness vs. Buel, (4 Wheat. 74,) the Supreme Court of 
the United States said; ‘‘ This case differs from that of Jones 
vs. Shore’s Exor’s, in two circumstances ; first, that this is a case 
of a seizure of goods for an asserted forfeiture; and, secondly, 
that before the proceedings in rem were consummated by a sen- 
tence, the collector who made the seizure was removed from 
ofice. In our judgment, neither of these facts affords any 
pround to except this case from the principles which were es- 
tablished in Jones vs. Shore’s Exor’s. It was there expressly 
held that the collector acquired an inchoate right by the seizure, 
which by the subsequent decree of condemnation, gives him an 
absolute vested title to his share of the forfeiture.”? Therefore, 
the judgment which gave to Buel, the removed collector, his 
share of the forfeiture, was affirmed. 

In the case of the United States vs. Lancaster, (4 Washing- 
ton’s Cir. C. Reports, p. 66,) the President of the United States 
had granted a pardon to Lancaster of all the interest of the Uni- 
ted States, in a bond of $4,002, dated February, 1809, given to 
respond for the value of the Brig Eliza seized by the collector of 
the District of Delaware, which vessel was ultimately condemned 
for violation of the embargo law passed in the year 1808, Mr. 
Justice Washington who tried the case in the circuit court, said— 
** The question then is whether the pardon of the President remit- 
ting the interest of the United Stateg in and to the penalty and 
forfeiture of the bond on which the action is founded, can affect 
the moiety of the penalty claimed by the officers of the customs? 
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‘¢¢ According to the doctrine of the common law of England, 
the king cannot, in the exercise of his prerogative of pardon, 
defeat a legal interest or benefit vested in a subject: as, for ex- 
ample, an interest or right of action given by a statute to the 
party grieved, or even a popular action after suit commenced. 
(5 Bac. 286, 287; Chitty, C. L., 742, 764; 3 Inst. 236, 238; 
12 Rep. 29, 30.) How far this doctrine is applicable to the 
constitutional power of the President of the United States, has 
not, I think, been decided, either in the Supreme Court of the 
United States, or in any of the circuit courts.” 

Justice Washington then quotes the cases of Jones vs. Shore’s 
Exor’s, (1 Wheat. 670,) and Van Ness vs. Buel, (4 Wheat. 
74,) and says these cases do not decide the question, ‘‘ whether 
the President of the United States can, by his pardon, 
defeat the inchoate right of a private person, in a case where 
the remedy for the recovery of the penalty or forfeiture can be 
prosecuted only by, and in the name of the United States. In 
such case, may not the President direct the law officer of the 
government to discontinue the suit? And if the remedy be 
within the control of that branch of the government which 
possesses also, the pardoning power, would not the inchoate 
right of an individual be necessarily so ?” 

The judge then proceeds to say that the Secretary of the 
Treasury, by the power vested in him by the act of Congress 
of April 3d, 1797, may, by the express words of the act, remit 
‘¢ the interest of an individual in the penalty, not consummated 
by judgment,” by directing, as the act expressly authorizes, 
‘‘the prosecution to cease and be discontinued on such terms 
as he may deem reasonable.” 

But the judge says: “ It certainly does not follow from this, 
that the pardoning power of the President extends to the bar- 
ring of private inchoate interest ; because he derives his pre- 
rogative power to pardon under the Constitution, and its ex- 
tent must be tested by that instrument. Those of the Secretary 
of the Treasury arise out of the legislative provisions ; and in 
respect of the rights of collectors and others to a part of the 
penalties, Cujus est dure ejus est disponere.”” 

The judge then proceeds to say, ‘that by the words of the 
President’s pardon, in releasing add the tnlerest of the Untted 
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States in, and claim to, the penalty or forfeiture so far forth as 
itconcerns the said Lancaster,”’ did not release the moiety 
directed by law to be distributed to the officers of the customs ; 
that it released only the moiety which was to be paid into the 
Treasury of the United States. 

Thereupon he gave judgment for the penalty of the said bond 
to the United States, “to be discharged by the payment of a 
moiety of the sum mentioned in the condition to be paid to the 
collector of the Delaware district for the benefit of the officers 
of the customs entitled to the same.” | 

It is evident from this decision of Mr. Justice Washington, 
that he had no doubt that the pardoning power of the President 
of the United States, does not extend to release the interest of 
an individual in a part of a penalty or forfeiture not inchoate, 
but consummated by judgment. The only doubt suggested is, 
as to inchoate interests : and as to such, whether the President, 
if he so willed, might not, by ordering the law officer of the 
government to disiniss a prosecution, or by his exertion of the 
pardoning power in express language, defeat the inchoate rights 
of individuals in the prosecution. 

The train of reasoning of Mr. Justice Washington, the authors 
cited by him, and his final decision, leave us no room to doubt 
his opinion, that a premature exercise of the power to order a 
dismission of a pending prosecution, or of the pardoning power, 
whereby to defeat the private inchoate rights of individuals, 
would be an indiscreet use of the Executive prerogative. 

By the doctrines of Hawkins in his Pleas of the Crown (vol. 
2, Pardon, chap. 37, sec. 8, p. 542) of Bacon, (Gwilliam’s ed. 
vol. 3, Pardon (A) p. 802,) and of Chief Justice Holt, (the 
King vs. Parsons, 1 Shower, 284,) the power of pardon is en- 
trusted to the chief executive magistrate for the good of the 
people, upon a special confidence that he will exercise it for 
their good; ‘that he will spare those only whose case, could it 
have been foreseen, the law itself may be presumed willing to 
have excepted out of the general rules, which the wit of man 
cannot possibly make so perfect as to suit every particular 
case.” 

The cases of Daniel Drayton and Edward Sears are convic- 


tions under a law, which gave one-half of the penalties for its 
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violation to the parties agerieved, and the other half to the use 
of the county. The judgments are so given and recorded. 
According to the uniform and unbroken current of opinions pro- 
nounced by the sages of the common Jaw of England, the pre- 
rogative power of pardon, vested in the crown of Great Britain, 
and exercised from tine tmmemorial, does not comprehend 
such cases as those of Drayton and Sears. 

I have given you a citation of the decisions in the courts of 
the United States, bearing upon the power of granting pardons, 
as vested by the Constitution of the United States in the 
President. 

I cannot advise that this power is of greater scope and ex- 
tent than that vested in the King of Great Britain, as a branch 
of the royal prerogative, and as understood and exercised in that 
country from time 1mmemorial, 

I cannot advise that your power of pardon, as President of 
the United States, extends to any portion of the several fines, 
imposed by the judgments against Drayton and Sears. ‘The 
imprisonment is to compel payment of the fines, and not to be 
released by the power of granting pardons, any more than the 
fines themselves. 

If the power of granting pardons had been, in practice, ap- 
plied to the release of the portion of fines, penalties, and for- 
feitures, which, by the laws of the United States, are directed to 
be distributed to individuals, the question of such a power would 
have been brought before the judiciary, and into the Supreme 
Court of the United States for final adjudication: the individ- 
uals, deprived of their interests by such pardons, would not have 
suffered their losses to go by default, without secking the 
opinion of the judiciary. In the long series of sixty years and 
more, during which the Federal Constitution has been in oper- 
ation, that no such question has been brought info the Supreme 

Court of the United States, leads rationally to the conclusion 
that no one of your predecessors in office (twelve in number) 
during the whole operations of the Constitution and laws of 
the United States, has exercised the power of pardon, by way 
of remitting or releasing a private ripht or interest in a fine, 
penalty, or forfeiture, accrued under the Jaws of the United 
States, and consummated by judgment or condemnation. ‘The 
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non-user of such a power in any instance, during such a great 
length of time, and under such multiplied prosecutions, lays the 
foundation for rational belief that your predecessors in office 
have construed the Constitution as not conferring such a power 3 
as limiting and confining the prerogative power of pardon by 
the principles of the common law ; and as not conferring on the 
President of the United States a more extensive power than 
the prerogative of granting pardons, vested in the king, by the 
British Constitution. ; 

Taving given my advice and opinion on the question as pro- 
pounded to me, with the reasons and authorities on which my 
opinion has been formed, it remains for you, in your highest 
trust, and better judgment, to decide for yourself this very im- 
portant question of constitutional law. 

I have the honor to be, very respectfully, 
J. J. CRELPTENDEN., 


To the PresiDENT. 





TRANSPORTATION OF FOREIGN MAILS, 


The act of March 3, 1845, providing for the transportation of the mail between 
the United States and foreign countries, is not repealed by the act of 19th of 
June, 1s46, 


ATTORNEY GENERAL’S OFFICE, 

April 30, 1852. 

Sim: In answer to your letter of 27th of this month, my 
Opinion upon the question therein stated is, that the act of 
Congress of 3d March, 1845, (5 Stat. at Large, 7-48, ch. 69,) 
to provide for the transportation of the mail between the 
United States and foreign countries, which authorizes’ the 
Postmaster General of the United States, under the restrictions 
and provisions of the then existing laws, and upon the terms, 
conditions, and restrictions in that act, ‘‘to contract for the 
transportation of the United States mail between any of the 
ports of the United States, and a port or ports of any foreign 
power, whenever, in his opinion, the public interest will be 
thereby promoted,” is not repealed by any thing contained in 
the act approved 19th June, 1846, entitled “ An act making 
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appropriations for the service of the Post Office Department 
for the year ending 30th June, 1847.”’ (9 Stat. at Large, 19, 
ch. 31.) That act in the second clause of the first section, 
after appropriating $2,700,000 for the transportation of the 
mails, authorizes the Postmaster General ‘‘to apply $25,000 
of the money appropriated for mail transportation, for a line of 
mail steamers from the United States to Bremen; but no fur- 
ther sum shall be diverted to any other object than the trans- 
portation of the mail within the United States.” This pro- 
vision does not extend ‘to future appropriations, as a general 
provision, but is confined to the single act. This latter act con- 
tains no express repeal of the former act of 3d March, 1845, nor 
anything which can properly be construed into a repeal by im- 
plication. Both may well stand together. 

The act of the 2d March, 1847, entitled ‘An act making 
appropriations for the service of the Post Office for the year 
ending the 30th June, 1848,” (9 Stat. at Large, p. 152, ch. 
37,) contains neither any express repeal of the act of 1845, 
March 3, nor anything which can be construed into a repeal 
of it by implication. 

The act of 3d March, 1847, (ibid. p. 187, ch. 62,) entitled 
‘¢ An act providing for the building and equipment of four: 
naval steamships,”’ in section Ist, authorizes the President 
to cause to be built four first class sea-going steamships to be 
attached to the navy. Section 2d authorizes the Secretary 
of the Navy to contract with E. K. Collins & Co., for the 
building of steamships, to be superintended in their construc- 
tion by a naval constructor in the employ of the Navy Depart- 
ment, and so constructed as to render them convertible into 
war steamers of the first class; and by said E. K. Collins & 
Co. to be employed in the transportation of the mail of the 
United States between New York and Liverpool, under the 
charge of an agent to be appointed by the Postmaster General, , 
&c., according to the proposals of said E. K. Collins & Co., 
made to the Postmaster General. Section 4th authorizes the 
Secretary of the Mavy to contract with A. G. Sloo, for the 
building of five steamships of not less than 1500 tons burden, 
under the superintendence and direction of a naval construc- 
tor in the employ of the Navy Department, and to be so con- 
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structed as to be converted, at the least possible expense, 
into war steamers, whenever the government shall elect to take 
them for the sole use of the United States, and in the mean- 
time to be employed by A. G. Sloo, in the transportation 
of the mail between New York, New Orleans, Savannah; and 
Havana, and from Havana to Chagres, the mail to be under 
the superintendence of an agent or board to be appointed by 
the Postmaster General, the ships to be commanded by officers 
of the navy of the United States, &c. Section 5th directs the 
Secretary of the Navy to contract for the transportation of the 
mail from Panama to such port in Oregon as he may select, 
so as to connect with the mail from Havana to Chagres, across 
the Isthmus. In this act there is no express repeal of the 
act of 1845, giving the general powers to the Postmaster Gene- 
ral to contract for the transportation of the mail from the 
United States to foreign countries, and no negative words, 
which can apply to the Postmaster General’s general powers 
under the act of 3d March, 1845. 

As the several before recited statutes, passed since that of 
3d March, 1845, which gave the general powers to the Post- 
master General to provide for the transportation of the mail 
from the United States to foreign countries, do not contain any 
express repeal of that previous act, nor any negative words, 
applicable to such powers of the Postmaster General, the ques- 
tion is, have the subsequent statutes repealed by implication 
the prior statute of 3d March, 1845 ? 

The following rules for the construction of statutes have 
been well and firmly established, respecting repeal by impli- 
cation : 

A second law on the same subject does not repeal the former, 
unless so contrary and so repugnant that they cannot stand 
together. 

“It is not sufficient to establish that subsequent laws cover 
some or even all of the cases provided for by a previous law to 
work a repeal of the previous law, for they may be merely affrma- 
tive, or cumulative, or auxiliary. But there must bea positive re- 
pugnancy between the provisions of the new law and those of 
the old; and even then the old law is only repealed pro tanto, to 
the extent of the repugnancy.” 
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Where provisions under several statutes are such that they may 
well stand together, the latter statute shall not repeal the former 
by impheation.—Wood vs. United States, 16 Peters, p. 362; 
Daviess & others vs. Fuirbairn, 8 Howard, 6-46 5 Beals vs. Hale, 
4 lloward, 53; Golden vs. Buck, 15 East, 377; Doctor I'os- 
ter’s case, LL Coke, 61 b., 62 b., 63 d; 19 Viner, Statutes, 
6, plea 132, p. 535; Dwarris on the Statutes, p. O74. 

If, after the application of these rules of construction to the 
statutes before recited, any doubt could possibly remain as to 
the existing force of the statute of dd March, 1545, and the 

-unrepealed powers of the Postmaster General, that doubt must 
be cleared away by the statute of 27th June, 1548, entitled 
“An act to amend the act to provide for the transportation of 
the mail between the United States and foreign countries, and 
for other purposes,”’ (9 Stat. at Large, p. 241, ch. 79, sections 
3, 4, and 5,) which expressly refers to the powers of the Post- 
master General given by the law of 3d March, 1815, as ex- 
isting. The 3d section of this act of 1818, enacts, ‘ That 
in case the person or persons, or the directors of any incor- 
porated company, who fave entered into any contract, or who 
may hereafter enter into any contract with the Postmaster Gene- 
ral for conveying the mail of the United States to any foreign 
country, in pursuance of the act entitled ‘“* An act to provide 
for the transportation of the mail between the United States 
and forcign countries, and for other purposes,” approved the 
third day of March, eighteen hundred and forty-five,” Xe. 

The 4th and Sth sections of this act of 1848, are also 
founded on the act of 8d March, 1845, as a law in force and 
not repealed. 

Very respectfully, yours, &c., 
J.J. CRITTENDEN. 
Hon. N. K. Hatt, . 
Postmaster General. 


CLERICAL ERROR IN A CONTRACTOR’S BOND. 


An admitted clerical error in a contractor’s bend should not operate to his pre- 
judice. 
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ATTORNEY GeNERAL’S OFFICE, 
Muy 11, 1852. 

Sir: The case of Mr. John R. Jefferson, stated in your let- 
ter of to-day, is traced so clearly, and so palpably, to mistake, 
that there is no room Icft for doubt. The-mistake is adinitted. 
It is the mistake of one of your clerks. The mistake is clearly 
seen; and what the contractor’s bond and compensation should 
have been, is clearly seen also. The contractor has been bound, 
by the clerical mistake, to receive only the compensation for 
the whole distance to Herbert, that he was entitled to have for 
carrying the mail to Muskalusky, five miles short of Herbert. 
As the mistake is palpable on the face of the papers, and ad- 
mitted to have been the mistake of one of the clerks in draw- 
ing the contractor’s bond, my opinion 1s, that it 1s within your 
power, and within the line of your duty also, to correct the 
mistake, by allowing Mr. John J. IR. Jefferson, the contractor, 
the additional pre rata compensation for carrying the mail the 
additional distance of five miles from Muskalusky to Herbert. 

Yours, very respectfully, 
J.J. CRITTENDEN, 

To Hon. N. Kk. Hatt, 


Postmaster General. 


RELIEF OF AMERICAN SEAMEN IN FOREIGN PORTS. 


American seamen shipped in a Brilish vessel, and, in consequence of its being 
wrecked, were left in a foreign port destitute. Held that they were entitled 
to the reef provided in the 4th section of the act 2sth Mebruary, 1803. 


ATTORNEY GENERAL’S OFFICE, 
way 12, 1852. 

Sir: Your letter of the 10th instant, was received this morn- 
ig, in which you state the following case, namely: Three 
American seamen, citizens of the United States, shipped on 
board the British ship Duke, at Mobile, which was wrecked 
on its passage to Liverpool, on the Bahama Banks. These 
wen applied for rehef to the United States consul at Nassau, 
who required the captain of the schooner Navy, of Balti. 
more, to take them to that port. On his arrival he obtained 





548 HON. JOHN J. CRITTENDEN 


Relief of American Seamen in Foreign Ports. 





from the custom-house, and transmitted to the Fifth Auditor 
the usual certificate for the passage money. Payment was re- 
fused on the ground that relief should not have been granted 
by the consul, as the seamen shipped on board a British ves- 
sel, and were, therefore, not entitled to relief under the act of 
Congress of 28th of February, 1803. 

You are pleased to request my opinion on the subject, and 
whether the decision of the Auditor, on the case stated, is 
correct. 

‘I take it for granted that the claim against the Treasury is 
duly authenticated, and conformable to law in all respects, ex- 
cept that, in the judgment of the Auditor, the fact of their 
having shipped on a British vessel, excluded the three sea- 
men above-mentioned, from the benefit of the provision made 
for destitute ‘‘mariners and seamen of the United States,” 
by the 4th section of the act of 28th February, 1803, (2 Stat. 
at Large, p. 204.) The enquiry is thus narrowed down to a 
single point: Is the objection, on which the claim has been 
rejected, a sound and valid one? In my opinion it is not. 
Constrained to differ with an authority so respectable as that 
of the Auditor, I think that the fact of their having shipped 
ona British vessel, and by the wreck of that vessel, having 
been cast on a foreign shore, 1s altogether immaterial, and can 
have no effect against them. They had been thrown out of 
employment by the wreck of their vessel, and were still “‘ ma- 
riners and seamen of the United States,” and being destitute, 
were entitled to all the benefits and protection provided for by 
the 4th section of the act aforesaid. They are within the 
words of the act, and they are within all the reasons of hu- 
manity and policy which dictated its provisions. 

But if the Auditor’s construction of the law was correct, and 
the seamen were excluded from its benefits by reason of their 
having shipped on a foreign vessel, I should stiil think the 
claim in question ought to be allowed and paid. The law 
makes it the duty of American consuls, &c., to provide, at the 
public expense, for all mariners and seamen of the United 
States, who may be found destitute within their respective dis- 
tricts; and it also makes it the duty, under a penalty, of all 
masters and commanders of vessels belonging to citizens of 
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the United States, and bound to some port of the same, to 
take such mariners or seamen on board of their ships or ves- 
sels, at the request of said consuls, &c., respectively, and to 
transport them to the port in the United States to which such 
ships or vessels may be bound, on such terms, not exceeding 
ten dollars for each person, as may be agreed between the said 
master and consul, &c. 


It was in pursuance of this provision, that the three per- 


sons in question, were, upon the requisition of the American 


consul, brought home as destitute mariners and seamen of the 


United States by an American vessel, whose master or owners 
now claim the compensation stipulated with the consul. It 
was the consul’s duty to know and to determine that those per- 
sOns were destitute American mariners and seamen, such as he 
was bound by law to provide for, and send home; and it was 
the duty of the master of the ship Navy to bring them 
home, when required by the consul to do so. This duty the 
master has performed, and it would be as repugnant to law as 
it plainly is to justice, now to refuse him his legal compen- 
sation upon the ground that the persons brought home were 
not of the character and condition entitled to such protection 
and transportation. The master received them upon the rep- 
resentation and requirement of the consul, as he was bound 
to do, and is entitled to his compensation for it. If there was 
any abuse of his official trust by the consul, he alone is re- 
sponsible for it, and the ship’s master is, in no respect, affected 
by it without fraud and collusion on his part. 

For all these reasons, I think that the claim in question 
ought not to have been rejected on the ground stated. 

I have the honor to be, 
J. J. CRITTENDEN. 

To the Acting Secretary OF STATE. 


SALE OF MILITARY SITES. 


By the act 3d March, 1819, providing for the sale of such ‘* military sitea”’ 
as are found useless for military purposes, the Secretary of War is autho- 
rized to sell a part of the land included in the site of the armory at Harper’s 
Ferry. 
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ATTORNEY GENERAL’S OFFICE, 
May 14, 1832. 

Str: [ have had the honor to receive your letter of the 13th 
instant, and of the following tenor, to wit: ‘ There is a space 
of ground, &c., which forms part of a Jarge tract, purchased 
by the government in 1796 and 1797, for the establishment of 
a national armory at Harper’s Ferry, Virginia. The space in 
question is not needed for any purpose connected with the 
armory, and it is desirable, on several accounts, to sell it: for 
which purpose it has been divided into town lots according to 
a plan prepared under the direction of the commanding ofhcer. 

‘¢ Some doubt exists whether this Department has the power 
to sell any part of the land belonging to the government at 
this point. The only power it has on this subject is conferred 
by the act of 3d March, 1819, which provides ‘that the Sec- 
retary of War be and he is hereby authorized, under the di- 
rection of the President of the United States, to cause to be 
sold such military sites belonging to the United States as may 
have been found, or become useless for military purposes.’— 
3 Statutes, page 520.” 

‘¢ Two questions arise under this act: First, is the armory 
at Harper’s Ferry a ‘military site’ under the act? 

‘Second, If it be a ‘military site,’ as the whole site has not 
‘been found, or become useless,’ but only a portion of it, Lave 
I the power to sel] that portion?” 

The answer to your two questions, depends on the proper 
construction of the act of 8d ef March, 1819, to which yeu 
have referred. 

All the reasons, on which that law is founded, seem to me 
to be as applicable to the sale of land acquired as a * site” for 
the establishwent of a national ermory, vs to the sale of land 
that had been purchased for a ‘site?’ of a fortress or any other 
military purpose 3 and as applicable also to the sale of any part 
thereof, which had become or been found ‘ useless,’ as to the 
sale of the whole. 

No violence will be done to the language of the eet, by con- 
sidering the “site? of a adional armory as a military site,” 
eonneetod as if issessenculiy and exclusively, with military uses 
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struction, I think, to consider, as a ‘‘ military site’? every part 
of the land purchased for that purpose, and lable, of course, 
to be disposed of under the power conferred by the statute. 
According to my opinion, therefore, it fellows that both your 
questions must be answered in the affirmative. By such a 
construction, it appears to me, that the intention and purpose 


of the act will be best and most fully carried out. 
I have the honor to be, very respectfully, yours, &c., 
J.J. CRITTENDEN. 
Hon. C. M. Conran, 
Secretary of War. 


RIGHTS OF PRE-EMPTIONERS. 


A party, prima facie entitled to pre-emption, should not be precluded from re- 
ceiving a patent for the land by the mere allegation of his being an alien. 


ATTORNEY GENERAL’S OFFICE, 
May 27, 1852. 

Sin: By your letter of the last month, my attention has 
been called to the communication of 19th of June, 1849, to 
ny predecessor in office, as not having been answered. 

I find by the papers that Barbara Ruff claimed a pre-emption 
to a tract of land under the act of Congress of 4th September, 
1841, filed her declaration, made due proof, paid for the land, 
as Jar as depended on her complied with all the requirements, 
and did all that was in ber power to do to complete her richt 
of pre-emption. ‘That Danicl Nugent, a subsequent applicant 
to purchase the same land by private entry, insists on his pos- 
terior application to purchase, and founds his application to 
over-ride the prior application of the pre-emptioner, on the al- 
legation that she is of foreign birth and an alien. 

Without deciding on the truth of this allegation, or its legal 
effect, my advice and opinion is, that it ought not to pre- 
vent the consummation of her title, and that a patent ought to 
be issued to the pre-emptioner Barbara Ruf, who is prima facie 
entitled, and whose right is questioned. not for any irrecnlarity 
in its acquisition, but on the intrinsic vyesurds cf personal ex- 
ceptions to her. 





552 HON. JOHN J. CRITTENDEN 





Claim of Florida for certain expenses. 





The issuing of a patent to her will not conclude the rights 
of Mr. Nugent. He may still assert them in a court of justice ; 
and, if well founded, they will be sustained against the elder 
patent, as is shown by the decision of the Supreme Court in 
the case of Lytle, &c., vs. the State of Arkansas.—9 Howard, 
238, 

Under the circumstances existing here, my opinion is that 
the patent ought not to be withheld from the woman; that she 
is fairly entitled to all the advantages that may result from her 
being defendant in a court of equity, if Mr. Nugent should 
choose to prosecute his claim before the judicial tribunals. 

I am, very respectfully, yours, &c. 

J. J. CRITTENDEN. 
Hon. A. H. H. Stuart, 
Secretary of the Interwor. 





CLAIM OF FLORIDA FOR CERTAIN EXPENSES. 


The State of Florida is not entitled to be reimbursed out of the National 
Treasury for the expense of adjusting her accounts for advances, &., for 
the militia called into service, in 1849. 


ATTORNEY GENERAL’s OFFICE, 
May 27, 1852. 

Srr: I have had the honor to receive your letter of the 25th 
instant, and the papers which accompanied it, relating to a 
claim made by the State of Florida against the Treasury of the 
United States, and disallowed by the accounting officers of 
that Department. 

The inquiry, which you propound to me, is in the following 
terms, to wit: “Is not the State of Florida entitled to be re- 
imbursed for all expenses, such as clerk hire, stationery, &c., 
incurred by the State under the Quartermaster General and 
Paymaster General of the State, in adjusting and settling their 
accounts for paying the troops, subsistence, forage, and trans- 
portation, with the State of Florida, whether such expense 
was incurred before or after the passage of the act authorizing 
the reimbursement of the State, for advances made by the 
State?” 

By the act of Congress of the 27th of February, 1851, 
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above alluded to, entitled ‘ An act to supply deficiencies,” &c., 
it is, among other things, provided that, ‘‘ for reimbursing the 
State of Florida, under such rules and regulations as have 
heretofore governed the adjustment of similar claims of the 
several States on the United States, for moneys advanced and 
paid, and for expenses incurred, and obligations contracted by 
said State for subsistence, supplies, and services of local troops 
called into service during the year eighteen hundred and forty- 
nine, by and under the authorities of said State, seventy-five 
thousand dollars.”’—Session Acts, ch. 12, p. 573. 

Under this provision of law; the State of Florida caused a 
stated account of her claim for reimbursements to be presented 
to the Treasury Department for payment. That account, it 
appears, by the letter of the Comptroller, Mr. Phelps, con-" 
tains “sundry charges for various expenses for clerk-hire, 
stationery, &c., amounting to a considerable sum, incurred 
after the passage of the act authorizing the reimbursement, 
in settling and adjusting the accounts of the State and pre- 
paring them for presentation here.”? These charges were re- 
jected and disallowed by the proper accounting officers of the 
Treasury, as not embraced within the act of Congress; and the 
only point presented by the case, the only one which I suppose 
was intended to be presented by the more general] question 
submitted by you, is whether that decision is correct? 

My opinion is, that the decision is correct, and that the 
terms of the act of Congress do not admit of the allowance 
of the charges in question. The act provides only for the re- 
imbursement of money advanced, &c., ‘for subsistence, sup- _ 
plies, and services” of the troops mentioned, and these charges 
are for neither of these things, but simply and merely for ex- 
penses ‘in settling and adjusting the accounts of the State, 
and preparing them for presentation” at the Treasury. There 
is no difficulty in distinguishing between the debt that may be 
due upon account, and the compensation that may be claimed 
for the mere labor or expense of writing out and stating that 
account. 

That distinction is applicable to the present case. Con- 
gress has assumed to reimburse the amount due on account 
for the advances specified, but has made no provision for pay- 
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ment of any cumulative charges for the expenses of making 
out and stating that account. These charges are therefore not 
allowable under the act of Congress, and must be borne by the 
State of Ilorida, according to the practice and course of the 
Treasury Department in respect to all other claimants. 

I have the honor to be, with great respect, 

Your obedient servant, 
J.J. CRITTENDEN, 

Hon. Witxtiam L. Hovce, 

Acting Secretary of the Treasury. 


OBSTRUCTION OF MAIL CARRIERS. 


The municipal ordinances of a city, prohibiting the passage of rail-road cars 
through its limits at a greater speed than six miles per hour, du not con- 
flict with the act of Congress, 3d March, 1525, relative to the wilful ob- 
struction of mail carriers, and the carriers of the maii on rail-roads are not 
exempt from their operation, 


ATTORNEY GENERAL’S OFFICE, 
June 1, 1852. 

Sirk: By your communication of 26th May last, it 1s stated 
that the corporation of Jersey City has passed an ordinance to 
prohibit the rail-road cars from passing through the city ata 
wreater speed than at the rate of six imiles per hour; that 
suuilar regulations have been adopted in other cities, whereby 
the tratas of cars conveying the mais of the United States are 
much delayed: whereupon you ask my opinion whether 
those munietpal corporations have, when expressly authorized 
by their State legislatures to make ordinances regulating the 
speed of rail-road trains within their corporate limits, the nght 
to impede the progress of trains carrying the Umited States 
mail, or to make the running of such trains, at a speed greater 
than that .prescribed by the corporation, subject the rail-road 
company or its officers to a pecuniary penalty.” 

The only section of the act of Congress, supposed to have 
any bearing on this subject, is contained in an act approved 
3d March, 1825, (4 Stat. at Large, p. 104, chap. 64,) the 9th 
section whereof is in these words: 

‘© That if any person shall knowingly and wilfully obstruet 
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or retard the passage of the mail, gr of any driver or carrier, 
or of any horse or carriage carrying the same, he shall upon 
conviction for every such offence, pay a fine not exceeding one 
hundred dollars.” 

I cannot answer your question, more to your satisfaction, 
than by quoting the opinion of the Circuit Court of the United 
States for the district of Pennsylvania, composed of the Hon. 
Bushrod Washington, Associate Justice of the Supreme Court 
of the United States, and the Hon. Richard Peters, District 
Judge, at Philadelphia, April term, 1817, 1 Peters’ Circuit 
Court Rep. p. 390, United States vs. John Hart. 

This was an indictment for knowingly and wilfully retard- 
ing the mail, contrary to the seventh section of the act of Con- 
egress approved 30th April, 1S10, (2 Stat. at Large, p. 595, 
ch. 37,) which section is in the prectse words of the 9th sec- 
tion of the Act of 1825, before quoted. 

The defendant relied for his justification, first, on an or- 
dinance of the city of Pailadelphia, which subjected every per- 
son to a fine who should drive at an immoderate rate in the 
city, so as to endanger the cittizeus thereof, or who should 
drive a carriage on runners without. bells to the horses; 2d, 
upon the common law against breaches of the peace, and a 
power to arrest for a breach of the peace. 

The opinion of the court was delivered by Mr, Justice Washing- 
ton, as tollows: 


“ff the ordinance of the city is in collision with the act of 


Conzress, there can be no question but that the former must 
give way. The constitution of the United States, and the 
laws made in pursuance thereof, are deelared, by the Constitn- 
tion of the United States, to be the supreine law of the Jand ; 
and the judges, both of the Federal and State Courts, are bound 
thereby, anything in the constitution or laws of any State to 
the contrary notwithstanding. 

“But there is, in truth, no collision between this ordinance 
and the act of Congress on which this indictment is founded. 
[f the mail carrier should violate the ordinance, the act of 
Congress does not shelter him from the penalty imposed by 
the ordinance. But the ordinance does not authorize any 
officer to stop the mail; and, consequently, he cannot justify 
his having done it under that ordinance. 
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‘¢ The defendant’s coungel then resorted to the common law, 
which authorizes a constable, without a warrant, to prevent a 
breach of the peace ; and it is contended that, for any person to 
drive through a populous city at such a rate as to endanger the 
lives, or the safety of the inhabitants, amounts to a breach of 
the peace. 

‘‘This view of the subject presents two questions: First, 
was the mail carrier in the act of breaking the peace, at the 
time when he was stopped by the defendant? And if he was, 
then, secondly, would this fact excuse him under a fair inter- 
pretation of the law under consideration ? 

‘¢ As to the first question, the court is of opinion, that driy- 
ing a carriage through a populous or crowded street, at such a 
rate, or in such a manner, as to endanger the safety of- the in- 
habitants, is an indictable offence at common Jaw, and amounts 
to a breach of the peace. But whether, in the two cases stated 
in this indictment, the mail carrier so conducted himself as to 
come within this principle, is a question proper for the jury to 
decide. If they decide this fact affirmatively, then upon the 
principle of the common law, the constable was authorized 
without a warrant to prevent the peace from being broken. 

‘¢ The second question will depend upon a fair construction 
of the act of Congress, and we are of opinion that it ought 
not to be so construed as to shield the carrier against this pre- 
ventive remedy, because a temporary stoppage of the mail may 
be the consequence. Suppose the officer had a warrant against 
a felon who had placed himself in the stage, or that the driver 
should commit murder in the street in the presence of an officer, 
and then place himself on the box, could it be contended that 
the sanctity of the mail would extend to protect those persons 
against arrest, because a temporary stoppage of the mail would 
be the consequence? We think not. It could not be said in 
any of those cases that the act amounted to a wilful stoppage 
of the mail.” 

Verdict, not guilty. 

Concurring in the principles of this decision, my answer to 
your question is, that these municipal corporations have a right 
to make ordinances for regulating the speed of rail-road cars 
and their trains within the corporate limits, as well of those 
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carrying the mail of the United States, as of those which do 
not; the fact of conveying the mail does not exempt the offi- 
cers of the rail-road company from the fine for a breach of such 
regulations; they do not conflict with the act of Congress. 

When such regulations are fairly and discreetly made with 
intent to preserve the peace, safety, and well being of the in- 
habitants of the city, they may be said to flow from powers 
necessary and proper in themselves, which the act of the Con- 
gress of the United States does not intend to take away nor 
impugn. 

With very high respect, I am, yours, &c., 
J.J. CRITTENDEN. 

Hon. N. K. Hat, , , 


Postmaster General. 


DISPOSAL OF MONEY REGAINED FROM MAIL ROBBERS. 


It is the duty of the Postmaster General to return money, which has been 

' regained from mail robbers, to the owner, when there is evidence, direct or 
circumstantial, which establishes the true ownership to a reasonable cer- 
tainty. 


AtTrorNeEY GENERAL’s OFFICE, 
June 1, 1852. 

Sin: With respect to the money in your hands regained 
from a robber of the mail, you ask, after reciting the substance 
of the evidence of the claiinants, my opinion whether it is 
your ‘duty,’ or whether you have the power, to pay over the 
money in question, upon a state of uncertainty in regard to the 
true owner of the same, such as is presented in this case, or 
whether, on the other hand, any other than reasonable certainty 
in regard to ownership, established by legal proof, will fulfil 
the condition upon which the money can be paid? 

The second section of the act of Congress, approved Ist of 
March, 1847, (9 Stat. at Large, p. 148, ch. 33,) enacts ‘ That 
all moneys taken from the mails of the United States, by rob- 
bery, theft, or otherwise, which have come, or may come here- 
after, into the possession or custody of any of the agents of the 


Post.Office Department, or any other olficers of the United 
VoL. v—36 
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States, or any other person or persons whatever, shall be paid 


to the order of the Postmaster General, to be kept by him as 
other moneys of the Post Office Department, to and for the use 
and benefit of the rightful owner, to be paid whenever satis- 
factory proof thereof shall be made, &c.” 

The law has made the Postmaster General the judge of the 
proof, and whether or not it is satisfactory. 

All proof, written or verbal, 1s either direct and positive, or 
presumptive and circumstantial. 

Positive evidence is the direct proof of the fact or point in 
question. 

Presumptive or circumstantial evidence consists m the proof 
of some other fact or facts, from which the point in question may 
be inferred and believed. The strength of the presumption is 
according to the frequency of the connection between the fact 
proved and the fact to be inferred from that fact. If the con- 
nection be found by observation and experience to be invari- 
able in all instances, then the Jaw denominates it violent pre- 
sumption, equal to full proof. If the connection be genera), 
but not universally and invariably so, then the inference of the 
existence of the one fact, from the proof of the existence of 
the other, is a rational presumption, and is deemed in law prob- 
able proof, and may be satisfactory ; it may be the foundation 
for a satisfactory belief, verdict, or judgment. 

Presumptive or circumstantial evidence is legal proof, for 
which the accused may be, and have been, convicted of the 
highest crimes; and upon such circumstantial proof, verdicts 
and judgments have been, and may be rendered in civil cases 
of the highest importance. This species of evidence, called 
circumstantial or presumptive, by the writers on the common 
law, and by writers on the civil law, presumptio ex eo quod 
plerumque jit, is much used in administering justice, as lawful 
and proper means for attaining the substantial justice and truth 
of the matter in question. 

With the ascertainment of facts, or weighing the evidence 
to prove or disprove this or that claim set up to portions of 
money recovered from the robbery of the mail, ] am not by the 
duties of my office required to interfere. It is the duty of the 
Attorney General to give his advice and opinion upon ques- 
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tions of law, when required by the President of the United 
States, or when requested by the heads of any of the Depart- 
ments, touching any matters that may concern their Depart- 
ments. 

When you shail be satisfied by the proof offered by a claim- 
ant, that the money or any part regained from the robber of the 
mail was owned by such claimants, then it is within your 
power and duty to pay it to him under the second section of 
the act of Ist of March, 1847, before quoted. As before stated, 
circumstantial evidence is legally admissible; and a reason- 
able degree of certainty, arising out of such evidence, may 
be considered as satisfactory proof within the legal meaning 
and intention of the statute. 

Your letter embraces cases of claimants who cannot identify 
the money, by them respectively alleged to have been sent by 
mail, and lost by the robberies which have been detected, as any 
part of the money, which the agents of the Post Office have 
obtained from the robber, aud placed in keeping subject to the 
order of the Postmaster General. As to such moneys of which 
the mail has been robbed, but which cannot be identified by 
any particular person as his individual property, it is to be ob- 
served that the violation of the law by the robber cannot change 
the right of property, from him who owned it when in the mail, 
to the United States who had no right of property in the money 
before the robbery. The act of Congress does not contem- 
plate any such conversion to the use of the United States as 
the legal result of the robbery and circumstances detailed in 
your letter. On the contrary you hold the money to the use 
of the right owners. Under the circumstances disclosed by 
your letter, where a confusion of property has been so caused 
by the robberies of the mail, my advice and opinion is, that 
after giving claimants a reasonable time to identify their pro- 
perty mailed, lost by robbery, regained and placed in the hands 
of the Postmaster General,—that, then, you make a distribution 
pro rata, of such moneys not identified by any claimant as his 
special, individual property, among the losers, who have proved 
themselves such, and who have been unable to prove their right 
of property to the moneys received from mail robbers or re- 
covered from the robbery; and in cases of doubt and impor- 
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tance, it would be advisable that notice of such intended dis- 
tribution should be published for a reasonable length of time 
beforehand. 

“an very high respect, I have the honor to be, yours, &e. 


J. J. CRUPTENDEN. 
Hon. N. K. Hatt, 


Postmaster General. 





' ATTACHMENT OF LETTERS. 


Letters in the custody of the post office cannot be attached by process-issuing 
from a State court. 


ATTORNEY GENERAL’S OFFICE, 
June 8, 1852. 

Str: You ask my opinion ‘ whether a letter, assumed to be 
valuable, can, by virtue of a process issued frop a State court, 
be attached and taken from a post office, and from the custody 
of the postmaster having it properly in his possession, for trans- 
mission by mail, or for delivery to the person to whom it may 
be addressed ?”’ 

I take it that the question relates to an attachment against 
the person to whom the letter is addressed, and not against the 
writer who deposited the letter to be sent by mail or delivered 
from the post office. But taking it either way the answer 
must be the same. No law of any State, nor process of attach- 
ment under any State law, can authorize any State officer to 
take a letter from the post office, thereby to disturb and hinder 
and violate the business and duties of the Postmaster General 
of the United States, or of his deputies, clerks, agents, and ser- 
yants, as prescribed by the laws of the United States. Such 
a principle would be embarrassing and destruetive of the public 
service of the Post Office Department: the Government of the 
United States cannot sanction it: the business of the Post 
Office Department cannot be diverted and obstructed by any 
State process: otherwise the functions of the Post Office De- 
partment might be brought into confusion and suspended. ‘The 
statement of such a peeneyple Seems to carry with it the refuta- 


tion. 
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In the case of Buchanan vs. Alexander, (4 Howard, 20,) the 
Supreme Court of the United States decided that money in the 
hands of a purser of the United States, although due to a sea- 
man, was not liable to attachment upon State process, issued 
by the creditors of the seaman. 

That case is not, in principle, distinguishable from the case 
stated by you. The reasoning of the court in that case applies 
forcibly to this. 

By the piacing of the letter in the post office for the proper 
business of the Post Office Department, the government becomes 
invested with a special property, or cu$tody for a special trust 
and confidence, which cannot be divested, diverted, and arrested 
by an attachment sued from a State court or a State officer. 

I have the honor to be, very respectfully, yours, &c., 

J.J. CRITTENDEN. 
Hon. N. K. Hatt, 
Postmaster General. 





DUTIES OF THE ATTORNEY GENERAL. 


[t is not within the province of the Attorney General to advise a committee of 
Congress as to the validity of a claim pending before that body. 


ATTORNEY GENERAL’S OFFICE, 


| June 15, 1852. 
Sir: I have received, with the papers that accompanied it, your 


note of yesterday, relating to the claim of William H. Greger-— 


son, &c., which, having been presented by petition to the House 
of Representatives, was referred by that body to its Committee 
of Commerce. At the instance of that committee, of which you 
are a member, you are pleased to request me, in substance, to 
ascertain whether the facts of the case are fully and truly stated 


.in the petition, and if so, ‘‘whether-the claim is one which 


ought to be sanctioned by Congress.” 

I beg you to be assured, sir, that I feel too much honored by 
your request not to take a sincere pleasure in complying with it 
to the utmost of my ability, if I could do it with propriety. .But 
a careful and respectful consideration of the subject has satisfied 
me that to do so would be inconsistent with the duties of the 
office of Attorney General, 
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Those duties are prescribed and limited by law by his com- 
mission and his oath of office. This official authority, I sup- 
pose, ought to be regarded as commensurate only with his duties. 
To answer the questions you have been pleased to propose, 

does not fall within the limits of the duty, or legal power of the 
Attorney General, but would be a wide departure from his ap- 
pointed sphere of action. The request of yourself and the hon- 
orable committee might, in this instance, protect my compliance 
with it from any complaint or censure; but still it would be, on 
my part an assumption, and as a precedent, might lead to ill 
consequences, and to official intrusions in the business and leg- 
islation of Congress. 

In a case quite similar to the present, and entirely analogous 
in principle, that very able and eminent Attorney General, Mr. 
Wirt, declined from a sense of duty, to comply with an order 
of the House of Representatives, requiring his opinion upon a 
claim then depending before that body. He assigned his rea- 
sons for so doing, in a letter dated 3d of February, 1820, and 
addressed to the Speaker of the House. It will be found in 
the first volume, Opinions of the Attorneys General, page 216. 

Without troubling you with a repetition of it, 1 beg to refer 
you to that letter, and I trust that upon consideration of that 
high precedent, as well as of the merits of the subject, you will 
deem me justified in the painful course I have felt myself con- 
strained to adopt, of declining to comply with your honored 
request. 

I have the honor to be, very respectfully, yours, &c., 

J. J. CRITTENDEN. 
Hon. Jouwn Davis, 
Washington, D. C. 





USAGES OF THE DEPARTMENTS. 


It having been the usage of the War Department to require of States, which 
were entitled to reimbursements, such as are provided for in the act of 2d June, 
1848, to furnish proof of actual expenditure of money, and of the purpose to 
which it was applied ; it is to be presumed that Congress in that act expected 
such usage to be followed. 
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ATTORNEY GENERAL’S OFFICE, 
July 8, 1852. 

Sir: I have had the honor to receive your letter of the 29th 
of May last, in which you say that in your letter to me of the 
24th of March, on which was based my opinion of that month 
in regard to the evidence necessary to sustain claims of States, 
under the act of June 2d, 1848, you had omitted to mention 
some facts which, had they been known to me, might have 
changed or modified my conclusions; and then proceed to state 
the omitted facts, to which you had alluded, and to make some 
suggestions, which you supposed might lead to a change or 
modification of my previous opinion given upon your first letter, 
That opinion in substance was, that a State advancing money 
for any of the purposes mentioned in the act of the 2d of June, 
1848, (9 Stat. at large, p. 236,) was, prima facie, entitled under 
that act to its reimbursements, without any further proof of its 
actual expenditure or application for or to those purposes. 

You now inform me that the practice of your department had 
been different, under this and many other previous similar en- 
actments, and that “in all the settlements made with States 
under these laws, proof of actual expenditure of the money, and 
of the purposes to which it had been applied, was required of 
them, &c.”? 

This is a very important fact, which was not communicated 
in your first letter, and formed no part of the stated case on 
which my former opinion was founded. 

A continued and uniform practice, in such cases, is evidence 
of the cotemporaneous and practical construction of law, and is 
entitled to great respect. Adherence to established rules pre- 
vents the arbitrary action of the executive branches of the gov- 
ernment, and produces certainty and equality, at least, in their 
administrations. I would never advise a departure from them 
except where they appeared to me to be clearly wrong and in 
plain opposition to the public law, or its fair execution. In- 
deed, the practice or usage of the Executive Departments may, 
and not unfrequently does, acquire an implied sanction from 
Congress, that gives it to some extent the force and authority 
of law itself. As, where Congress may be presumed to know 
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the practice or usage that has been pursued in construing and 
carrying into effect one of their enactments, and passes, without 
objection to that usage in another similar act, they must be un- 
derstood as expecting and intending that it shall be carried into 
effect according to the same practical construction. This view 
is sanctioned by the Supreme Court in the case of the Unied 
States vs. Bailey, (9 Peters, 256,) and seems to me to be stnik- 
ingly applicable to the present instance. The practice, you now 
tell me, under all the numerous similar laws previously passed 
by Congress, had been in all instances to require ‘ proof of 
actual expenditure of the money and of the purposes to which 
it had been applied.”? Congress must be presumed to have 
known this to be the usage at the time of the passage of the act 
of the 2d June, 1848, and must be presumed, as they did not 
direct a different course, to have intended or expected that the 
same usage would be followed in respect to that act. 

In deference, therefore, to what | now understand to have 
become the settled usage of your department; I advise that in car- 
rying the act of June, 1848, into effect, you pursue the same 
course and usage heretofore established of requiring proof of 
the expenditure and application of the money, for which reim- 
bursement is claimed, for and to some of the purposes or objects 
specified in that law. | 

This opinion above expressed has so far been based on the 
established usage of your department, but I must in candor 
admit, that upon the reconsideration 1 have given to the sub- 
ject, it appears to me, though contrary to my first impression, 
that, independently of that usage, the act itself is not susceptible 
of any other construction but that which your usage has estab- 
lished, of requiring proof of the actual expenditure of the money 
for the purposes and objects specified in the law. In my former 
communication to you, | supposed that the single fact being 
established, that the State had advanced maney for these pur- 
poses, by placing it in the hands of its own officers or agents, 
would warrant, in favor of the sovereign character of the State, 
and of her liberal and patriotic conduct, the presumption that 
her officers had been faithful to their trust, and her money prop- 
erly applied and expended, and that her claim tor reimbursement 
ought to be allowed. Ona more careful and critical examina- 
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tion, however, of the act of June, 1848, and the resolution to 
which it refers, ] am persuaded that their language does not 
permit you to act on such a presumption. 

The terms of the resolution are ‘‘to refund money to the 
States which have supplied volunteers, and furnished them trans- 
portation, &c.,”’ and the act only extends the resolution so as to 
embrace ‘all cases of expenses heretofore incurred in organi- 
zing, subsisting, and transporting volunteers, &c.”? These pro- 
visions make the particular application and expenditure of the 
money, the basis and essence of the claim for reimbursement. 
The act does not provide for refunding money which a State 
may have advanced to her own officers, or others under her 


authority, for the purpose of being so expended, but provides 


only for refunding that which may have been actually so ex- 
pended. The expenditure is the important fact, and the proviso 
to the act is express, ‘‘ that proof shall be made to the satisfac- 
tion of the Secretary of War, of the amount thus expended, and 
that the same was necessary and proper for the troops afore- 


said.”? 
From this it is quite clear that Congress did not intend that 


the amount advanced, but that actually expended, should be the 
measure of reimbursement. 

The expenditure of that amount is the essential fact, of which 
the law requires that proof shall be made, &c. 

It seems to me, therefore, you cannot consistently with the 
language or meaning of the act, accept of proof of the 
amount so advanced, instead of proof of the amount ‘ ex- 
pended,”’ nor act upon the presumption that the money had 
been legally applied and expended, simply because it had been 
advanced by the State to be so applied and expended. Sucha 
course would, in effect, dispense with the proof of expen- 
diture which the law requires, and make, instead of the amount 
expended, the amount advanced for the purpose, though it may 
have been misapplied or not used, the criterion of reimburse- 
ment. 

- I must add, however, that where a State had advanced money 
and placed it in the hands of its agents or officers, to be ex- 
pended and applied by them tor the purposes and to the objects 
Specified in that law, and has afterwards upon settlement with 
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those agents or officers, recognized the proper application and 
expenditure of the money, I think that such a settlement and 
recognition ought to be considered as proof enough to entitle 
the State to reimbursement. 

I am obliged to you, sir, for having afforded me the opportu- 
nity of reconsidering this subject, and correcting the errors of a 
former opinion founded on an imperfect statement of the case, . 
and a less careful examination. 

No false pride of opinion can deprive me of the satisfaction 
I feel in correcting my own errors. 

I have the honor to be, very respectfully, yours, &c., 


J. J. CRITTENDEN. 
Hon. C. M. Conran, 


Secretary of War. 


PUBLICATIONS IN NEWSPAPERS. 

The opinion previously given upon the construction of the act of 3d March, 
1845, relative to publications in newspapers by the Executive Departments, is 
confirmed. 

ATTORNEY GENERAL’S OFFICE, 
. July 13, 1852. 

Sir: Your letter was duly received requesting me to recon- 
sider the opinion, which J gave some time ago, on the applica- 
tion of the Secretary of the Treasury, respecting the proper 
construction of the 12th section of the act of Congress of the 
3d of March, 1845, relative to publications in newspapers by 
the Executive Departments, &c.—5 Stat. at large, p. 795. 

I have, sir, reviewed that opinion, with all the respect so 
justly due to your request, and to the suggestions you have 
made, indicating some doubt of the correctness of that opinion. 

The section in question is certainly not free from ambiguity ; 
but after the most respectful reconsideration of the subject, I am 
not convinced that my former opinion ts erroneous, and | must 
therefore adhere to it. My opinion, however, is only advisory, 
and you are free to follow your own convictions and better judg- 
ment in regard to the true meaning of the statute. 

I have the honor to be, very respectfully, yours, &c., 

J. J. CRITTENDEN. 

Hon. N. K. Hatt, 

Postmaster General. 
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COMPENSATION OF DISTRICT ATTORNEY OF FLORIDA. 


There is no Jaw authorizing the payment of $149, to the district attorney of 
Florida, for defending land suits; such payment being prohibited by the 
general appropriation act of 1842, sec. 173. 


ATTORNEY GENERAL’S OFFICE, 
July 13, 1852. 

Sir: I have examined Mr. Comptroller Whittlesey’s com- 
munication to you of the 26th June, 1852, which you were 
pleased to refer to me. 

It relates to ‘‘ a bill of fees amounting to $149, (marked No. 
5,) claimed by George N. Call, Jr., district attorney for the 
northern district of Florida, for his services in defending nine 
suits for lands, prosecuted against the United States, under the 
act approved May 23d, 1828, in relation to the settlement and 
confirmation of private land claims in Florida.”’—4 Stat. at 
large, p. 284. 

The purpose of the Comptroller’s communication is to obtain 
your allowance or disallowance of Mr. Call’s ‘ bill of fees,” 
according to the discretionary power vested in you by the 11th 
section of the aforesaid act—and you have been pleased to re- 
quest me to report ‘* whether any, and if any, what allowance 
ought to be made.”’ 

The performance of the services, and the reasonableness of 
the fees charged for them, are facts established in the most 
Satisfactory manner, and do not seem to be questioned by the 
Comptroller, or to admit of dispute. They were services per- 
formed by the district attorney in obedience to law and to the 
duties of his office, and that he was entitled to a reasonable 
compensation, is recognized by the said act of 1828, which, 
having provided for the appointment of a ‘law agent,” &c., 
proceeds in the 11th section to enact—‘ hat it shall be lawful 
for the President to employ assistant counsel, if in his opinion 
the public interest shall require the same ; and to allow to such 
counsel of the district attorney such compensation as he may 
think reasonable.”’ | 

Under this provision a just compensation was secured to the 
district attorney, through the exercise of your discretion, for the 
special services required of and imposed on him by the act. 


———— oe 
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But I regret that I am constrained to think that this provi- 
sion for compensation and the manner of it, must be regarded 
as wholly repealed by paragraph No. 173, of the act of Congress 
of 1842, making appropriations, &c., for the civil and diplomatic 
expenses of the government. (5 Stat. at large, p. 485.) By 
a proviso to that paragraph, it is declared ‘ that no allowances 
shall hereafter be made for compensation to the law agent, 
assistant counsel, or extra fees to the district attorney of Florida, 
for attending to the settlement of private land claims in Florida.” 

I find upon inquiry that, as early as 1844, this proviso re- 


pealed the 11th section of the act of 1828, and Congress itself 


seems to have acted on the same construction in passing in 
1849, ‘* An act for the relief of Thomas Douglass, late United 
States Attorney for East Florida,” (Stat. at large, 1846-49, p. 
112,) which would have been altogether unnecessary if the 
said 11th section had been regarded as continuing in force. 

My report must, therefore, be, sir, that the compensation pro- 
vided for the district attorney of Florida, and all power given to 
you in respect to it, by the act of 1828, was repealed and abol- 
ished by the act of 1842, and that you hafe no authority to 
allow or disallow the fee bill presented by the district attorney, 
Mr. Call, for his services. He must be left like Mr. Douglass, 
to seek relief from the justice of Congress. 

: I have the honor to be, &c., 
J. J. CRITTENDEN. 


The PRESIDENT. 





COMPENSATION OF PENSION AGENTS. 


The compensation, allowed to Pension Agents by the recond section of act of 
Q0th February, 1847, does not extend to services rendered previous to the 
passage of the law. 

The authority given to the Secretary of War by the act of 20th February, 1847, 
moy be exercised according to his discretion otherwise than in pursuance of 
a general prospective rule established by the Department; and where such 
rule was made subsequent to the enactment of the second section of the act, 
and did not provide for the time of service intervening between the date of 
the law and the date of the rule, the Secretary may aow allow compensation 

for that intermediate period. 
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ATTORNEY GENERAL’S OFFICE, 
July 19, 1852. 

Sir: I have had the honor to receive your letter of the 14th 
instant, and of the following tenor: ‘The second section of 
the act of 20th February, 1847, &c., conferred authority upon 
the Secretary of War to make a just and reasonable compensa- 
tion to pension agents, not exceeding two per centum on the 
moneys disbursed by them, and in no case to exceed the sum of 
one thousand dollars per annum to any one agent. 

“Under this law I have established a prospective rule making 
the maximum allowance authorized by it, and I am now urged 
to establish a retrospective rate of compensation so as to reach 
to persons who have been, but who are not now, navy agents, 


. (some as far back as 1841,) and upon whom the duty of paying 


navy pensions was devolved. 

“© The act of 1847, referred to, was the first law authorizing 
compensation for paying pensions, and the language, “¢ from and 
after the passage of this act,’? would seem to indicate a pros- 
pective action on™; and ina decision of the U. S. Circuit Court 
in the case of the U. S. vs. Joseph White and others, rendered 
at the April term of 1851, Chief Justice Taney is understood to 
have held that the compensation could properly be fixed only 
prospectively. 

‘“‘¥ am inclined to the opinion that I have no legal authority 
to allow such compensation, retrospectively ; but, at the instance 


’ of the parties interested, have concluded to ask your advice on 


the subject. 

‘*T submit the epinien of Mr. Taney and the other papers 
which were before me.’ 

Such is the statement which your letter presents, and it may 
be added that the authority, vested in the Secretary of War by 
the second section of the act of 1847, was transferred to the 
Secretary of the Interior by the act of 3d March, 1849, which 
established the Home Department.—9 Stat. at Large, p. 395, 
ch. 108. 

The inquiry you have addressed to me on this subject seems 
to involve three points : 

Ist. Whether the said second section authorizes the allowance 
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of any compensation to pension agents for services previous to 
its enactment? 

2d. Whether the authority given by that section can be ex- 
ercised or carried into effect and allowances made, otherwise 
than in pursuance of some general prospective rule established 
by the Secretary to fix and regulate those allowances? 


3d. Whether, if such prospective rule has been made, but of | 


a date subsequent to the enactment of the said second section, 
and not providing for the time or period of service intervening 
between the date of the law and the date of the rule, it is lawful 
for the Secretary now to allow compensation for that interme- 
diate period? . 

On the first point I think there is no difficulty. 

Statutes are to be understood as prospective only, unless a 


different intention shall plainly appear on their face. No such’ 


intention appears from any expression contained in the said 
second section. And, indeed, the language it uses, ‘‘ from and 
after the passage of this act,’’ indicates and confirms the con- 
clusion, that it was intended to be prospecjjve—to operate on 
the future and not on the past. 


The services, for which compensation was authorized, were . 


those to be performed ‘‘ from and after the passage ”’ of the law; 
and the section gives no authority to allow it for any previous 
services. 

On the second point I entirely concur with you, in the ex- 


pediency of regulating, as far as practicable, by established pros- , 


pective rules, the exercise of the authority in question. Such 
rules are useful in many respects. Their tendency is to facili- 
tate the performance of your duty, to produce uniformity, cer- 
tainty and stability of action, and to guard against surprise, im- 
portunity, favoritism, and other abuses. But yet the law has 
not said that the authority it conferred should be exercised, and 
exercised only, through the medium of such rules, and I, there- 
fore, cannot venture to say so. The law has given the autho- 
rity, but it has prescribed no particular mode for its exercise. 
That has been left entirely to the unlimited discretion of the 
high officer in whom the authority is vested. He may make 
rules for his own government in the exercise of that authority, 
or he may exeicise it at discretion, as cases may be prescribed 


a i 
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for his consideration. If he has prescribed rules, they do not 
legally bind him. He may abrogate, change or modify them at 
his pleasure. The /egal validity of his acts depends on the 
law and not upon the rule. 

Considered, therefore, as a mere matter of law, my opinion 
is, that the authority in question may be carried into effect, and 
compensation allowed, otherwise than in pursuance of some 
general prospective rule established by the Secretary, and that 
such allowances, made by him in any official and authentic form, 
are, if in other respects conformable to the act, legal and valid 
exercises of his authority, regardless of any rule he may have 
established for his own guidance. 

On the third point my opinion may be inferred from what 
has been before said. 

By the said second section there was authority to allow com- 
pensation from the date of the act, and if that authority has not 
been exercised to that whole extent of time—I can perceive no 
valid reason in law, why the prospective rule you have estab- 
lished might not, if you had thought proper, been made retro- 
spective so as to comprehend the whole period. Then, if the 
preceding views be corrtct, is there any legal objection to your 
now making such a modification of the existing rule as to em- 
brace the whole period, or even to make allowances for it, not- 
withstanding that rule? The rule is your own, exists only by 
your own will, and cannot per se interpose any legal obstacle to 
your further action on the subject. 

The partial execution of such an authority does not prevent 
its complete execution, nor does the Jaw, in pursuance of pre- 
vious prospective rules. However judicious rules might be, I 
think no one could say but that the Secretary might, consistently 
with the law, have carried his authority into effect, by fixing, at 
the end of each year, by rule or otherwise, the compensation to 
be allowed for it: thus executing the law by an action entirely 
retrospective. 

I think, then, that if there be any interval between the passage 
of the act and the date of your prospective order, in which 
Services were performed for which no allowances have been 
made, it is in your power to allow compensation for those 
services, according to said act, if you shall deem it proper and 
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expedient so to do. Ido not mean to say that you ought to do 
this, but only that it is in your power to do it. The law has 
confided the power to you, to be exercised or not, according to 
your sound discretion. My function and my opinion are con- 
fined and relate solely to the question of law as to the extent of 
yourauthority, I have nothing to do or say as to the expediency 
of its exercise. That is a question for you, which your expe- 
rience and knowledge of circumstances will enable you to de- 
termine more correctly than I could. Its decision may well de- 
pend on facts and considerations which could have no influence 
on the mere questions of Jaw. It is for you to determine, under 
all the circumstances of the case, whether it be proper, after 
such a lapse of time, to recognize the claims in question for the 
intermediate period above alluded to, and which, for aught I 
know, may have been rejected by your predecessors. All that 
I have to add is that if, in the exercise of your discretion, you 
think proper to allow them, you have, in my opinion, legal 
authority to do so. 
I have the honor to be, very respectfully, yours, &c., 
J. J. CRITTENDEN, 
Hon. A. H. H. Stuart, 
Secretary of the Interior. 





DUTIES OF SUPERINTENDENT OF INDIAN AFFAIRS. 


Under the act of 3d March, 1852, it is competent for the Superintendent of In- 
dian affairs in California to examine claims and accounts for furnishing pro- 
visions to the Indians, 


ATTORNEY GENERAL’S OFFICE, 
July 21, 1852. 

Sir: I have had the honor to receive your letter of the 20th 
inst., propounding to me the question, ‘‘ whether, under the 
law, it is made the duty of the superintendent of Indian affairs 
in the State of California to investigate and report upon the 
claim of Col. Fremont, for furnishing beef to the Indians, under 
certain contracts or agreements entered into, by him, with some 
of the Indian agents itn that State?” 

The subject of your inquiry has, in several respects, been left 
in some ambignity by the legislation of Congress. 
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By the act of 1824, ‘* An act to enable the President to hold 
treaties with certain Indian tribes, and for other purposes ’’—it 
was declared among other things, that the superintendent of In- 
dian affairs at St. Louis, and his successors in othce, ‘ shall 
exercise a general supervision of the official conduct and ac- 
counts of Indian agents ”’ within his superintendency.—4 Stat. 
at large, p. 35. | 
, And this and aj] the same powers and duties possessed by 
that superintendent were, by the act of the 3d of March, 1852, 
vested in the California superintendent, ‘* with the power also 
of exercising administrative examination over all claims and 
accounts and vouchers for disbursements connected with Indian 
affairs in the State of California, which shall. be transmitted to 
the commissioner of Indian affairs for final adjudication, and by 
him passed to the proper accounting officers of the treasury for 
settlement.” 

‘It was evidently the intention of Congress, by the provision 
just recited, to enlarge the power of the California superinten- 
dent beyond what was possessed by the superintendent at St. 
Louis, and especially beyond his power of “ general supervi- 
sion of the conduct and accownts of Indian agents.” 

The exact scope and extent of this additional power, and the | 
effect of the ‘‘ administrative examination’? to be made, are 
not, as it seems to me, to be. very clearly or satisfactorily as- 
certained from the terms of the act. 

The best conclusions I have been able to form on the sub- 
ject, are, 

Ist. That the California superintendent has, ex officio, power 
under the law to investigate and report upon the claim of Col. 
Fremont, but that it becomes his duty only when he is required 
to do so, either on the part of the government, or of Col. Fre- 
mont. 

2d. That such examination so made and reported, will be 
official, and entitled to whatever respect and effect, if any, the 
law may have assigned to it. 

3d. That if the power in question is vested in the superin- 
tendent by law, as is above supposed, then that the President 
cannot divert it, nor transfer it as an offictul power to another ; 


though he may direct and cause to be made what other or 
VoL. vy—37 
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further examinations he thinks proper, and by whatever other 
agencies he can employ. 

I hope the above will be found to embrace all the inquiries 
which you have been pleased to refer to me. I may add, how- 
ever, that no investigation on the part of the Executive, into the 
facts or merits of the claim of Col. Fremont, would seem to be 
now necessary, as it is quite certain that there was no legal 
authority to bind the United States by the contracts or agree- 
ments out of which the claim arises, and as no appropriation 
has been made for its settlement or payment. 

Till Congress, therefore, shall have recognized the claim and 
provided for its liquidation, the executive functions are not 
necessarily called into action on the subject: and when Con- 
gress shall act on the subject, it may furnish some direction as 
to the course of the Executive in relation to the claim in ques- 
tion. Until Congress shall have acted there is nothing neces- 
sary for the Executive to do but to reject the claim as not recog- 
nized or provided for by law. 

V ety respectfully, yours, &e. &c., 
J. J. CRITTENDEN 

Hon. ALtex. U1. H. Sruarzi, 

Secretary of the Interior. 


GRANT OF LAND TO WISCONSIN. 


By an act of Congress, passed in 1833, 138,996 acres of land were granted to 
Wisconsin, in aid of a canal ; on the condition that if it was not completed 
within ten years, the State should be liable tu the United States for all moneys 
received upon the sale of the land, ata rate, not less than $2.30 per acre.— 
After disposing of all but 13,564 acres, the canal was incomplete und its con- 
struction abandoned, eld, that for all the land so disposed of, the State was 
responsible to the United States in money, which a deduction from the 500,000 
acres sranted in 1841, could not off-set. 


ATTORNEY GENERAL’S OFFICE, 
July 24, 1852. 

Sir: J have had the honor to receive your letter of the 19th 
inst., with the documents that accompanied it, and have given 
them a careful consideration. 

The inquiry you propose to me is, in substance, whetber the 
land, granted to the territory of Wisconsin by the act of 1838, 
(5 Stat. at large, p. 240,) to aid in opening a canal to unite 
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the waters of Lake Michtean with those gf Rock river, ought, 
according to the provisions of the Sth section of the act of [S41 
appropriating the proceeds of the sale of the public lands, &c., 
(5 Stat. at large, p. 495,) to be included and computed as part 
of the 500,000 acres granted by the last mentioned act for pur- 
poses of internal Improvement ? 

The two acts above mentioned, and the act of 29th May, 
1848, (9 Stat. at large, p. 233,) are the only statutes supposed 
to have any material bearing upon your question. 

In reference to the land granted to Wisconsin by the said 
act of 1838, it is provided by the Sth section of the same aci, 
that the “ State of Wisconsin shall be responsible to the United 
Siaies for the payment into the treasury thereof of the amount 
of all moneys received upon the sale of the whole or any purt 
of said and, at the price at which the same shall be sold, not 
less th@& two dollars and fifty cents per acre, if the said canal 
shall not be commenced iu three years, and completed witain ten 
years,” &e. 

This obligation on ‘Wisconsin is repeated and contirmed by 
the proviso to the 2d section of the said act of 1548, for her 
adinission into the Union. 

The material facts of the case, as stated in your letter, or the 
documents accompanying it, are, that the amount of land granted 
by the said act of 1538, was 135,996 acres; that, in pursuance 
of that act, and before the admission of Wisconsin as a Staie, 
all that land had been sold or disposed of, save 13,564,45,, and 
the proceeds of the sale applied to the opening the said canal ; 
that but little progress was made in the work, when the fands 
for its execution were exhausted, and the whole project of 
making the canal was totally and finally abandoned; and that 
this abandonment was made known to Congress before the pas- 
Sage of the said act of L848. The ten years, prescribed as the 
period within which the canal was to be completed, have ex- 
pired, and the canal has not only not been completed, but all 
intention of completing it is openly and expressly abandoned. 

Upon this state of the law and facts of the case, there seems 
to me but little difficulty in deciding the question you have pro- 
pounded. 

It ts admitted on the part of Wisconsin, and I think, nghtly 
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admitted, that the 13,564,',%, acres, a part of the grant made by 
the act of 1838, which was not sold under that act, but which, 
in virtue of subsequent legislation (the act of 1848) has become 
vested in her upon different terms, and for a different trust, 
ought to be charged against that State, and deducted accord- 
ingly from the 500,COO granted by the act of 1841. 

As to that, the parties being agreed, there is no controversy 
or question. The whole question that’ remains, respects the 
residue of the grant of 1838, which was sold by Wisconsin.— 
And my opinion, as respects that residue, is, that it ought not to 
be taken, deducted from, or computed as any part of, the said 
500,000 acre grant. 

And the reason for it seems to me to be quite obvious and 
satisfactory. Its this, that the canal not having been com- 
pleted within the prescribed period of ten years, Wisconsin has 
become liable and bound, by express and repeatéd prov@ions of 
law, to pay to the United States the whole amount of money, 
received by her for the lands sold. Whether she has actually 
paid the money or not it is not material. The United States 
are entitled ta it, and she is bound to pay it. And whether 
paid or not, it stands as the equivalent of the land, and is, in 
effect, the same as if the land itself had been restored and re- 
ceded to the United States. 

The executive officers of the government have no authority 
to cancel this pecuniary obligation of Wisconsin, by taking land 
from her in satisfaction. And to deduct the quantity of land 
sold by her, from the 500,000 acres to which she would be 
otherwise entitled, while she remains bound for the price re- 
ceived, would be exacting from her a double recompense, 
charging and burthening her twice for one and the same thing. 
This would be manifestly contrary to the plainest principles of 
natural justice, and is equally so, I think, to the intent and 
meaning of the statutes before cited. 

On this ground alone, I rest my opinion, without considering 
any other points or questions that have been presented in the 
case by the parties who have discussed it. 

And, especially, I wish to guard against the inference, that 
any conditions or reservations, which may have qualified grants 
of land by Congress for particular objects of internal improve- 
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ment, would exempt them froin being computed under the act 
of 1841, as purt of the 500,000 acre grants, thereby made.— 
Between such cases, and that now under consideration, there is 
a broad line of discrimination. In the present case the entire 
grant has, in substance and effect, reverted or relapsed to the 


‘United States, commuted only into the stipulated form and 


equivalent of money. And I have, therefore, come to the con- 
clusion above stated, that no deduction on account of this grant 
ought to be made from the grant of 1841. 
I have the honor to be, very respectfully, yours, &c., 
J. J. CRITTENDEN. 
Hon. A. H. H. Stuart, 
Secretary of the Interior. 


COMPENSATION OF DISTRICT ATTORNEYS. 


District attorneys are entitled to a fair compensation for extra official services 
performed at the request of the head of a department. 


ATTORNEY GENERAL’S OFFICE, 
July 27, 1852. 

Siz: Mr. Logan Hunton, the district attorney of the United 
States for Louisiana, handed me to-day the enclosed statement 
of his claim prepared for your examination, telling me, at the 
Same time, that you had said to him, you would refer to me any 
Statement he might address to you on the subject. To save 
delay and trouble of such a reference, I have, as the statement 
was placed in my hands for transmission to you, made an ex- 
amination of it, and have now the honor to state, that the services, 
for which this claim is made, did not belong or appertain to Mr. 
Hunton’s office of district attorney, and were performed under 
instructions from the State Department. 

For services somewhat relating to the very same subject, the 
Cuban expedition, similar, and perhaps of a character not so 
clearly extra-official, it will appear that J. Prescott Hall, district 
attorney of the United States for New York, was allowed com- 
pensation by the State Department, payable out of the appro- 
priation for the contingent expenses of foreign intercourse. 
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I perceive no reason why Mr. Hunton should not, in hke 
manner, be allowed a reasonable and just compensation for the 
extra-oiicial services performed by him in obedience to the in- 
structions of the Secretary of State. Those services were 
arduous, long contmued, and of an important and responsible 
character, and my smpression is, that from $1,500 to $2,000 
would be but a moderate and very reasonable compensation tor 
them. I should suppose, however, that the President would 
find 3t most convenient, as well as most consistent with the 
ordinary course of business, to refer this claim to the State De- 
partment, to which Mr. Hunton’s services must be best known, 
for its estimate and report of the compensation that ought prop- 
erly to be allowed. 

The President will then be enab.ed more satisfactorily to dis- 
pose of the subject. 

1 have the honor to be, very respectfully, yours, &e., 

J.J. CRITTENDEN. 
The PRESIDENT. 
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PUBLIC LANDS. 


Land purchased or reserved by the United States for hghthouses, barracks, 
navy yards, and other like purposes, are not included in the designation of 
public jnnds.”’ 


é 


ATrorNFY Gene¥RaL’s OFrice, 
August 4, 1832. 

Six: 1 did not, until yesterday evening, have the honor to 
receive your letter of the 30th of last month, since which time 
} have carefully examined the bill that accompanied it, entitled 
“ An act to grant the right of way to all rail and plank roads, 
macadamized turnpikes passing through the public lands be- 
Jonging to the Unned States,” and which, having passed both 
Houses of Congress, is now before you for your consideration 
and approval. 

You desire my opinion whether the provisions of that bill wil 
extend to lands which “have been purchased by the United 
States for licbihouses, barracks, hospitals, arsenals, anperies, 
navy yards, and other like purposes.” 
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All the grants made by the bill are expressly confined to the 
‘€ public lands ”’ of the United States, and that designation would 
not include either land, which the United States had purchased, 
or land which they had reserved or appropriated out of the 
public domain, for any of the purposes indicated in your letter, 
or for any purpose whatever. Lands, so purchased or reserved, 
are in law and in fact severed from the public domain, and no 
subsequent law or warrant authorizing the appropriation of 
€ public lands,’? would be construed to embrace lands, which 
the United States held by such purchase or reservation. So it 
was In effect decided by the Supreme Court of the United States 
in the case of Wilcox vs. Jackson, 13 Peters, p. 498. 

Such would be the result independently of the proviso at the 
end of the 3d section of the bill; and that proviso tends, I think, 
to the same conclusion. It is quite imperfect in its expression, 
but the true meaning and construction of it [ take to be this, 
that the grantees are not to have any rights in any lands of the 
United States, other than (in) such as (having been surveyed) 
are held for private entry and sale, or in such unsurveyed lands 
of the United States as are not held for public use by erection 
or improvement thereon. According to this construction the 
prcviso itself would afford protection to all lands purchased, 
rescryed or held for public use by erection or improvement 
thereon. 

I think, therefore, that no apprehension need be entertained 
that the rights granted by this bill can interfere, in any way, 
with the lands purchased by the United States for any of the 
purposes mentioned in your letter. 

I have the honor to be, &c., 
J.J. CRITTENDEN, 
The Presipent. 


TT 


PARDONING POWER OF THE PRESIDENT. 


The President, in the exercise of the pardoning power vested in him by the 
Constitution, may remit penalties and fines adjudged, in the Circuit Court of 
the District of Columbia, against parties convicted of aiding the escape of 
slaves from their masters, and discharge them from imprisonment ; or he may 
merely discharge them from imprisonment without remitting the fines. 
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ATTORNEY GENERAL’S OFFICE, 
August 4, 1852. 

Smr: [ have now the honor to submit my reply to the ques- | 
tions, you were pleased some time ago to propound to me, in 
respect to the cases of Daniel Drayton and Edward Sears, and 
to your constitutional power to pardon and discharge them from 
the penalties, and imprisonment therefor, to which they were 
sentenced on an indictment for aiding and assisting slaves to 
escape from their owners. 

Before stating or replying more particularly to those ques- 
tions, it would be proper to presenta more exact and circum- 
stantial statement of the cases of Drayton and Sears. 

These persons were severally indicted for numerous offences 
against a statute of the State of Maryland, passed in 1796, 
(Kailty’s ed. of the laws of Maryland, chap. 67, sec. 19,) and 
adopted and continued by Congress as the law of that part of 
the District of Columbia, which was ceded by that State to the 
United States for the seat of the national government. 

That statute is in the following words: “ And be it enacted, 
that any person or persons, who shall hereafter be convicted of 
giving a pass to any slave or person held to service, or shall be 
found to assist, by advice, donation or loan, or otherwise, the 
transporting of any slave, or any person held to service, from 
this State, or by any other unlawful means depriving a master 
or owner of the service of his slave or person held to service, for 
every such offence, the party aggrieved shall recover damages 
in an action on the case, against such offender or offenders, and 
such offender or offenders also shal] be liable, upon indictment 
and conviction upon verdict, confession, or otherwise, in this 
State, in any county court where such offence shall happen, be 
fined a sum not exceeding two hundred dollars at the discretion 
of the court, one-half to the use of the master or owner of such 
slave, the other half to the county school, in case there be any, 
if no such school, to the use of the county.” 

By an act of Congress of the 3d of March, 1801, (2 Stat. at 
large, p. 115, ch. 24, sec. 2,) it is enacted, ‘ That all indict- 
ments shall run in the name of the United States, and conclude, 
against the peace and government thereof. And all fines, 
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penalties, and forfeitures, accruing under the laws of the States 
of Maryland and Virginia, which by adoption have become the 
laws of this district, shall be recovered with costs by indictment 


- or information in the name of the United States, or by action of 


debt, in the name of the United States and of the informer ; 
one-half of which fine shall accrue to the United States, and 
the other half to the informer; and the said fines shall be col- 
lected by or paid to the marshal, and one-half thereof shall be 
by him, paid over to the board of commissioners hereinafter 
established, and the other half to the informer; and the mar- 
shal shall have the same power regarding their collection, and 
be subject to the same rules and regulations as to the payment 
thereof, as the sheriffs of the respective States of Maryland and 
Virginia are subject to, in relation to the same.” 

Under these statutes, as it appears, many indictments, run- 
ning in the name of the United States, were found against 
Drayton and Sears, severally to the number of seventy-four ; 
each indictment being founded on the alleged ‘ transporting ” 
of a single slave: being convicted on all those indictments, 
Drayton was sentenced on each to a fine, less than $200 in 
each case, and costs, amounting to the aggregate sum of 
$11,802.26, and Sears toa fine of less than $200, in each case, 
and costs in each case, amounting in the whole, to the sum 
of $8,686.12. These proceedings were had in the criminal 
court for the District of Columbia, and county of Washington, 
and the judgment in each case seems to leave for the fine to 
be paid as directed by the Maryland statute, one-half to ‘the 
owner of the slave named in the indictment, and the other half 
to the county school, to the board of commissioners for the use 
of the county, &c. 

Upon the rendition of these judgments, the defendants, 


Drayton and Sears, were, on the motion of the district attorney 


of the United States, committed to prison until payment of the 
fines and costs adjudged against them respectively. In pursu- 
ance of this commitment, they have been imprisoned ever since 
the date of their sentence in 1848, and are yet in prison. 

Upon the petition of these men for your clemency, # question 
has arisen as to the power of the President to pardon them in 
such a case, and by his pardon to discharge them either from 
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their imprisonment, or from their fines, or from both. On that 
question you have been pleased to require my legal opinion. 
I have given to the subject the best consideration of which 


I am capable, and it has resulted in the conviction that under 


the Constitution, the President has the power to grant, in this 
case, a full pardon, and to discharge the parties from the pen- 
alties and imprisonment to which they have been sentenced. 

sy the Constitution, the President has power “to grant re- 
prieves and pardons for oflences against the United States, ex- 
cept in Cases of impeachment.” With this single exception, 
the power of the President is unqualified and unlimited. It ex- 
tends to and embraces all other offences avuinst the United 
States; aud includes the power of remitting fines, penalties 
and forfeitures. (Story, Commentanes on the Constitution, 
vol. 2, sec. 1,504.) Except in the case of impeachment, no 
offence against the United States is beyond the reach of pardon. 
That is a prerogative, which ts believed to exist in every known 
poverntent, and to be equally demanded by justice, policy and 
humanity. Jt would have been stranve indeed, if that common 
attribute of sovereignty, the power of pardon, had been found 
wanting in our Constituuon. But we do find it there in all its 
atuplitude, delegated in general, unqualitied terms 5 in plain, 
common, simple language, seeming to require for'its proper 
understanding and interpretation, no reference or resort to any 
mere technical or legal knowledge, to be derived from the sys- 
tems or practices of any other government or governments. 

Por myself, [should be reluctant to adopt any construction 
that would weaken or restrain the beneficent power of par- 
doping. 

That power, whatever its extent may be, is vested in the 
President by the Constitution, and cannot be diminished or 
controlled by Congress. 

It is equally indisputable that the offence of the petitioners, 
Drayton and Sears, is an * offence against the United States,” 
that they have been prosecuted, convicted and sentenced for tt, 
at the Suit, and in the name of the United States. It is a prose- 
cution by the United States, for an offence against the United 
States. So far, then, itis perfectly clear, that it is within the 
pardoning power of the President, according to the very letter, 
as well as the plain meaning of the Constitution. 
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Why then, sc far as the question of power is concerned, may 
be not pardon the offence of these men, and discharge them 
from the fines and imprisonment they have incurred as the con- 
sequence of that offence? The answer given to this, is, that 
by the law above cited, and by the judginents of the court, the 
owner of said slaves and the board of commissioners aforesaid, 
have respectively become vested with a neht to said fines, each 
party to a molety thereof; that the President cannot dzvest thei 
of that right by his pardon, or deprive them of the means of 
enforcing payment of said fines, by discharging the person fined 
from the imprisonment; and that bis power of pardoning 1s 
therefore excluded from such a case. 

‘This answer seems to me to be utterly fallacious, and in some 
respects offensive to public justice. 

It is not necessary, in this case, to ciscuss the lega] quality 
and character of the right or interest of the claimants of these 
fines, or to decide whether they can properly and legally be 
denominated as ‘‘ vested”? in contradistinction to less perfect 
or inchoate rights or interests. My opinion is that, so far at 
least as respects the governments, they are not, in any Jegal 
sense, vested rights or interests, or any thing more than a mere 
expectancy, dependent on the discretion of the gavernment in 
enforcing tbe collection of said fines. Until these are collected 
and paid to them, the individual claimants have no vested 
interest. And this opinion, I think, is sustained by the argu- 
ment and decision of the Supreme Court, in the case of the 
United States vs. Morris. (10 Wheat, Rep. 290 and 291.) 
Tillthat consummation, by collection and payment, the claimants 
have no absolute right or property in those fines. If this be 
correct, it follows that, as the fines have not yet been collected, 
the claimants have no vested interest ; and if there be no vested 
interest in the way, it follows also, that the President’s power to 
pardon is unquestionable. 

but suppose the interests of these claimants to be, now, a 
vested interest, an interest vested in them by law; does such an 
interest, per se, frustrate and defeat the pardoning power of the 
President? Or is it not rather to be understood as an interest 
granted and vested in subordination to that power, and defensible 
by its exercise ? 


584 HON. JOHN J. CRITTENDEN 


Pardoning power of the President. 


The pardoning power of the President is fixed by the Con- 
stitution. Jt 1s unalterable by the legislature. It was vested 
in him, not merely for the purpose of decorating or dignifying 
his high office, but for the public good. It extends to and em- 
braces the case of Drayton and Sears, unless it has been cur- 
tailed and excluded by the statutes, which have appropriated to 
certain individuals and uses, the fines imposed on those men 
for a public offence. But no statutes could have that effect.— 
The Constitution would make void all such legislation. ‘ 

Besides this want of power in the Jegislature, what ground is 
there to infer any intention on their part to exclude the Presi- 
dent’s prerogative in this case, if they had had the power so to 
do? ‘Fhey have expressed no such purpose—they have but 
exercised their own proper legislative functions, in disposing of 
said fines, leaving all the other organs and departments of the 
governinent, to the free and unrestricted exercise of their proper 
functions in relation to the same subject. It will not be 
denied, but that the President might have directed a dismission 
of the prosecution from which these fines have resulted, at any 
time before judgment. ' The grant of these fines most certainly 
was not intended to deprive the President of that power of dis- 
mission; and if the rights of individual grantees were left sub- 
ject to that power, what possible reason or pretence can there 
be for supposing that they were not left equally subject to his 
power to pardon, either before or after condemnation? 

My strong conviction is, that the grant of the fines in this case 
must be understood to be subject to the pardoning power of the 
President, and defeasible by its exercise. The interest created 
by such a grant is no more than this, that if the prosecution be 


successful, and if the court shall thereupon adjudge a fine, and. 


if the same shall not be pardoned, but its collection enforced, 
then the amount of it shall be paid to those to whom the law has 
given It. 

In this way the action of every branch or organ of the gov- 
ernment is harmonized, and each is left free to exercise its 
appropriate function, thus allowing to the accused the full benefit 
of all those safeguards, which the law in its justice or in its 
mercy has given them; while, at the sane time, it leaves to the 
legislative grantees of the fines imposed, the hope and the right 
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to receive whatever amount thereof may be finally exacted and 
collected. But what that amount shall be, is a matter deter- 
minable, in the last resort, by the President, in the exercise of 
his power to pardon. The imposition of these fines, into what- 
ever pockets they may go when collected, is a punishment in- 
flicted on a public prosecution, for an offence against the United 
States, and must be regarded as having for its primary, if notits 
sole purpose, the vindication of public law and public justice. 
And, in acting on such a case, the President should be governed 
only by those public censiderations that ought to influence his 
general exercise of the pardoning power, with no other regard 
to the private interests that may have been interpolated, than is 
consistent with those public considerations. 

But, on the other hand, it has been suggested, and may be 
contended, that the legislative grantees of these fines have, by 
that grant, acquired a vested interest, which forms an insuperable 
barrier to the power of the President, and which his pardon cannot 
dwest or affect ; and furthermore that it follows as a consequence, 


‘that they have an interest in the remedy or means of coercing 


payment of those fines by the commitment and imprisonment 
of the parties fined, and that those parties cannot, therefore, be 


discharged from their imprisonment by any exercise of the par- 
e 


doning power. 

I dissent from the proposition suggested, and the consequence 
attempted to be deduced from it. Such a doctrine would, in 
effect, convert a public prosecution into a civil suit, a public 
punishment into a private debt, and pervert the criminal law of 
the country from its high, just and merciful ends, to the petty 
purposes of personal interest or vindictiveness. 

Most certainly I do not intend any reflection or imputation - 
upon the many respectable parties, to whom these fines have been 
granted. I am discussing general propositions of law, and their 
possible and probable conseqygnces, without any reference of 
a personal character, without any purpose of exciting sympathy 
on one side, or prejudice on the other. 

{n a previous part of this opinion, I have endeavored to show 
what was the true nature‘and quality of the statutory interest of 
the distributees of the fines in question, and on that I rely as 
answering all the arguments that are founded upon their supposed 
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vested interests, and all the consequences that can be deduced 
from those interests. ‘These consequences, as above stated, 
seem to me so subversive of the plain principles and ends of 
naolie justice, that they work their own refutation. 

This doctrine of the  veséed interest,” indefeasible by the 
pardosing power, has sometimes been attempted to be sustained 
by analoztes drawn from the common law ; and instances are 
cited of gui fam actions, brought by any informer who pleases to 
sue, or by the party azerieved upon penal atatutes, in respect 
to which it is said to be established, by the decisions of the En- 
glish courts, that the king’s pardon will not defeat the gut tam 
action of the common informer, unless it be @ranted before suit 
brought, and that it will not, if granted after suit brought, 
defe it the action of the agerieved party. All this may be very 
correct. I shall not dispute it. But these are cases of actions, 
given by statute, bronzht in the name of private parties, at 
their own cost, and under their own control and management. 
These, it mty be admitted, the king cannot defeat by his pardon, 


and he cannot do so, simply because they are the suit of privute | 


parties, Such authorities favel no application to the case naw 
under consideration, which ts not that of asuit by private parties, 
it is a criminal prosecution, in the name of the Uniied States, 
fora public offence. It is, in a word, the suit of the United 
States; and it mnust follow, therefore, that those Cecisicns, in 
respect to gut dam actions, and the reasoning on whick they are 
found-d, bave no applicatioa to the present subject. 

The grantees of the fines in question were, in no sense, parties 
to the prosecution. They were liable for none of its costs or 
expenses, they contributed to it in no way, they do not even 


‘appear on the record as informers. They had no legal relation — 


to, or connection with, the prosecution, They are merely the 
statutery recipients of the fines when collected, while, in the 
meantime, the profecution, frongbevining to end, is exclusively 
in the hands of the United States and their functionaries, for 
all the purposes of public mercy as well as public justice, of 
pardon or punishment. 

To those recipients, it is a mere gratuity, a simple donation. 
To the board of commissioners it is clearly so 5 and so it is, also, 
to the owners af the slaves transported, for to them an action 
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is expressly given by the statute to recover full satisfaction for 
the injury done to them; and, therefore, whatever share of the 
fines they may receive is just so much gratuity given. ‘Their 
interests and, rights, as mere recipienfs, do not commence till 
the proseaution ends, and are |imited to the amount actually 
collected, without inpairing the pardoning powerof the President. 

In my limited examination of English authorities on this 
subject, I have met with no decision, which directly and clearly 
determines that the king cannot, by his pardon, remit fines in 
cases like the present, where the fines imposed were the result 
of a public prosecution. Some of those authorities seem to look 
that way, and even if they ought to be regarded as having gone 
to the whole extent of excluding the king’s pardoning power 
from such cases, it does not seem to me that any conclusive 
effect ought to be allowed them in this country. 

In England, the king’s prerogative of pardon is subject to the 
power of parliament, and may be diminished or curtailed by 
statutes withdrawing cases from its operation; and the question, 


‘in an English court, as to the efficacy of such pardon, would be 


one simply of jaterpretation of the statite, and whether it was 
the intent of parliament, thereby, to exclude or withdraw froin 
the pardoning power the particular case to which the pardon 
applied. 

If such an intent was indicated by the statute, and was infer- 
able either from the private interest granted to, or vested in, 
individuals, or from any Janguage of the statute, the pardon 
would be unavailing, because the power of parliament was superior 
to the prerogative of the king. 

But the case is quite different in the United States. The 
power of the President to pardon is given by the Constitution, 
and cannot be taken away or curtailed in any degree by the 
authority of Congress. No such unconstitutional intention 
ought, by mere construction, to be imputed to Congress, or to its 
acts ; and if such intention was ever so apparent, it could have no 
effect upon the pardoning power of the President, nor upon any 
pardon granted by bim, within the wide scope of that power. 

The diiference between the prerogative of the king, and the 
constitutional power of the President to pardon, forms a marked 
ground of distinction between the doctrine that might very 
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legitimately prevail in England, and that which ought to be 
adopted in the United States, in relation to the present subject. 

The views, which I have endeavored to present, are fully 
Sanctioned, as it seems to me, by the judicial decisions of the 
Supreme Court of the United States, (United States vs. Morris, 
10 Wheat. p. 281,) and the Supreme Court of the State of Ken- 
tucky (Rout vs. Feemster, 7 J. J. Marshall, 132.) 

In the first of these cases, the principal question was, as to the 
effect of a remission by the Secretary of the Treasury ; and it 
was decided that he had authority under the remission act of the 
3d of March, 1797, (1 Stat. atlarge, p. 506, ch. 13,) to remit for- 
feitures on penalties accruing under the revenue laws, either 
before or after penal judgment, and until the money arising from 
the forfeiture or penalty was pazd over to the collector for 
distribution, and that such remission extends to the shares of the 
forfeiture or penalty, to which the officers of the customs are 
entitled, as to the interest of the United States. 

Under the collection act of 1799, (1 Stat at large, p. 695, &c., 
sections 89 and 91,) the ofhicers of the customs were to have 
one-half of those forfeitures or penalties, and the question in the 
case was, whether the Secretary could remit that half under the 
authority given him by the said act of the 3d of March, 1797. 
That act provides ‘*that whenever any person or persons, who 
shall have incurred any fine, penalty, forfeiture or disability” 
under the present or any future revenue laws of the United 
States, shall, in the manner prescribed, prefer his petition, &c.; 
the Secretary of the Treasury ‘‘ shall thereupon, have power to 
mitigate or remit such fine, forfeiture or penalty, or remove such 
disability, or any part thereof, if, in his opinion, the same shall 
have been incurred without wilful negligence, or any intention 
of fraud in the person or persons incurring the same; and to 
direct the prosecution, if any. shall have been institutéd for the 
recovery thereof, to cease, and to be discontinued upon such 
terms or conditions as he way deem reasonable and just.” 

It is admitted by all American jurists and commentators upon 
the Constitution, that the President’s power to pardon includes 
the power to remit fines, penalties or forfeitures. That power 
in him is plenary, and is conferred by the Constitution in terms 
at least as ampie, absolute and comprehensive as those used in 
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the statute to confer on the Secretary the power to “ remit” 
fines, forfeiture, and penalties. And as it has been sclemnly 
decided by the Supreme Court, that the statutory authority of 
the Secretary does enable him, by his remission, to release and 
discharge after judgment, the share of the custom officers in 
those penalties and forfeitures, it seems to me that it must 
necessarily follow, upon the same rules of construction and the 
same principles of law, that the more unlimited constitutional 
power of the President enables him, by his pardon, to remit fines | 
adjudged in criminal prosecution, although those fines may by 
law have been distributable to informers or other individuals. 
‘fhe interest of such informers and individual distributees is 
altogether conditional and subordinate to the power of pardon 
or remission; and vests no absolute right in them “ until the 
money is received.”? So says the Supreme Court. 

The analogy of the case of the United States vs. Morris, to 
the present question, is too obvious and decisive to require further 
remark or illustration. 

The Kentucky case of Routt vs. Feemster, (7 J. J. Marshall, 
132,) is almost identical with the present, with this difference 
only, that the question there related to the pardoning power of 
the Governor of the State, and here to that of the President. 
The constitutional power of each, in that respect, was the same, 
and the decision of the court was so precisely upon the point now 
in discussion, that I must be excused for making a long quota- 
tion from it. In rendering that decision the court says : 

‘“« The act of 1823, under which Routt was prosecuted, says 
that any prosecuting attorney who shall prosecute any person 
to conviction under it, shall be entitled tc twenty-five per cent. 
of the amount of such fine as shall be collected. Iu rendering 

judgment in favor of Feemster, for one-fourth of the fine, we 
presume the Circuit Court construed this act to vest the prosecu- 
ting attorney with the absolute right to that portion of it, and 
for that much of it, as curtailing the gubernatorial power of 
remission. 

“ We can see no room for any such construction. The act 
gives the prosecuting attorney one-fourth of the money when 
collected, but vests with him no interest in the fine or sentence, 


separate and distinct from that of the Commonwealth, that would 
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screen his share from the effect of any legal operation which 
should, before collection, abrogate the whole, or a part of it. 
It would require language of the strongest and most explicit 
character to authorize a presumption, that the legislature 
intended to confer any such right. ‘We could never presume 
an intention to control the governor’s constitutional power to 
remit fines and forfeitures. If he can in this way be restrained 
in the exercise of his power to remit for the fourth of a fine, so 
can he be for the half or the whole. This part of his prerogative 
cannot be curtailed. With the exception of the case of treason, 
his power to remit fines and forfeitures, grant reprieves and 
pardons, 1s unlimited, illimitable and uncontrolable. It has no 
bounds but his own discretion. It is no doubt politic and 
proper for the legislature to incite prosecuting attorneys and 
informers by giving them a portion of fines when collected ; 
but, in so doing, the citizen cannot be debarred of his right of 
appeal to executive clemency. If, therefore, Feemster’s recovery 
is to be graduated by the amount of the fine not remitted, it 
should have been for the fourth of $20, instead of the fourth of 
the whole $250. He was entitled to recover nothing. The 
covenant on which he sues is illegal and void.” 

] shall trouble the President with no further’ authorities or 
remarks on the question he has been pleased to refer to me. I 
regret the length to which they have been already extended ; 
and will close by a simple and brief statement of the conclusions 
to which my mind has been brought, and which seems to me 
to be sustained by the remarks and authorities 1 have herein 
before presented. ‘They are: 

First.—That the pardoning power of the President extends 
over the whole case of Drayton and Sears; and that, by his 
pardon, he may discharge them from prison, and remit the fines 
for which they were imprisoned. 

Second.—That if the President cannot remit the fines in this 
case, because they have become private property, he can still 
pardon and release the offending parties from imprisonment, 
because that is part of the proceedings against them, as crimi- 
nals, and at the instance of the United States, and is a thing 
distinct from any tndividual right of property in the fines. 

Third.—That the President may pardon the offence and im- 





: —_— —— eo 


TO THE SECRETARY OF THE NAVY. 591 


—_————, 


Compensation of Commander of Exploring Expedition. 


prisonment, with an exception or saving as to the fines; in which 
case, as I suppose, the fines would remain as a debt to the United 
States, or to those to whom the United States had granted or 
transferred it; and would be recoverable accordingly by the 
appropriate legal remedies. And such remedies, I suppose, the 
distributees of the fines, in this case, will have, if they are 
entitled to any absolute right or property in said fines. 

It has been my intention to confine my remarks exclusively 
to the question of your constitutional power to pardon, a question 
of much greater or graver consequence than the disposition to 
be made of this particular case. 

Whether that power should be exercised, in this instance, ts 
another and very different question, not referred to me, and oo 
which it is not my intention or province to pronounce here any 
opinion, though I shall be quite ready to express my -sentiments 
on that subject also, whenever it may be proper for me to do so. 

I have the honor to be, very respectfully, yours, &c. 

J.J. CRITTENDEN. 
To the PresipENr. 


COMPENSATION OF COMMANDER OF EXPLORING EXPEDITION. 


By the remedial act of 3d: March, 1843, Lieut. Wilkes, aa superintendent of the 
exploring expedition to the Pacific ocean and South seas, ts entuled to an 
extra compensation, equal to the pay allowed the superintendent of the Cosat 
Survey, for tke period from 23d March, 1838, to 22d June, 1842. 


ATTORNEY GENERAL’S OFFICE, 
| August 4, 1852. 

Sm: The questions of law propounded, and the conclusion to 
which my mind has been led, in the case gf Lieut. Charles 
Wilkes of the Navy, will be best understood by the history of the 
events upon which the act of Congress is founded, out of which 
the question has arisen. | 

The act approved 14th May, 1836, (5 Stat. at large, p. 29, 
sect. 2; Bioren’s edition, vol. 9, chap. 451, sect. 2, p. 335,) 
authorized the President of the United States “ to send a survey- 
ing and exploring expedition to the Pacitic Ocean and the South 
Seas, and for that purpose to employ a sloop of war, and to 
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purchase and provide such other vessels as may be necessary 
and proper to render the said expedition efficient and useful ; 
and for this purpose the sum of $150,000 is hereby appropriated 
* * * and in addition thereto, if necessary, the President is 
authorized to use other means in the control of the Navy Depart- 
ment, not exceeding one hundred and fifty thousand dollars>”’ 
The expedition was accordingly sent, consisting of several 
ships and smaller vessels, naval officers and seamen of the 
United States, charged with scientific duties—the whole under 
the command of Lieutenant Charles Wilkes, as naval commo- 
dore of the squadron and supeiintendent of the scientific opera- 
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tions. The expedition embraced a period from 23d of March, 
1838, to 22d June, 1842, a period of four years and one hundred 
and seven days. 

Before tHe expedition sailed the Navy Department made a 
regulation that ‘ the officers of the exploring expedition will be 

‘allowed extra pay, equal te that received by those engaged in the 
coast survey, on condition that they are employed on scientific 
duties.” a 

Of this regulation Lieutenant Wilkes was informed, by letter 
of the Secretary of the Navy, J. K. Paulding, of 12th July, 1838. 
Thereupon, the commander, Wilkes, reciting this regulation, 
issued an order to the pursers attached to the squadron to pay 
to.the officers, designated in the order, the compensations 
respectively therein mentioned. : 

‘The pursers accordingly paid, from time to time, the regular 
pay and the extra pay to the officers of the squadron. To 
Lieutenant Wilkes, as naval commander and as superintendent 
of the scientific duties of this exploring expedition, the purser, 
Waldron, paid his regular pay at the rate of $4,000 per year, as 
the commander of a squadron on a foreign station, amounting 
for the four years and 107 days, to the sum of $17,172 60—and 
for his extra pay as superintendent of the scientific duties, a rate 
per year of $2,000, amounting for the same period to the sum 
of $8,586.30. 

The accounting officers of the Treasury passed to the credit 
of the pursers and of the officers, respectively, the sums of thé 
regular pay, but rejected the sums of eztra pay. The Secre- 
tary of the Navy, Mr. Upshur, submitted the question of ezira 
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pay to Attorney General Legare, who, by his opinions of 29th 
November, and 8th of December, 1842, (4 Opinions of Attorneys 
General, 126, 128, House report 27th Congress, 3d Session 
1843, No. 270,) advised that the regulation of the Executive De- 
partment, for extra pay to the officers of the Navy, was contrary to 
the second section of the act of 1835, March 3d, for regulating 
the pay of the Navy, and also in violation of the third section 
of the act of 3d March, 1839, (4 Stat. at large, p. 757, and vol. 
5, p. 349, Bioren’s Edition, vol. 9, p. 211, and p. 1013.) 

Thereafter the subject of extra pay to the officers of the ex- 
ploring expedition was brought before the House of Representa- 
tives, who, by a resolution of 7th January, 1843, (journal of that 
session, p. 149,) called for a report from the Secretary of the 
Navy, “ whether the officers of the exploring expedition have re- 
ceived extra pay for their services, and if so, to report specially 
as to the propriety of sanctioning such payments, or of enforcing 
their repayment.” . 

To this resolution the Secretary returned his answer on the 
25th January, 1843, which was referred to the Naval Committee, 
(Journals, p. 254.) 

On the 26th of January, 1844, the House of Representatives, 
by a resolution, called for a report from the Secretary of the 
Navy of the ‘amount of money paid to the officers and scientific 
corps engaged in the exploring expedition, and to the navy 
officers engaged in the Coast Survey, since the third day of. 
March, 1839, distinguishing: between the amount paid them as 
their regular annual compensation, and moneys paid them for 
ertra or any other services, other than their regular compensa- 
tion,” To this the Secretary returned a report on Sth February, 
1843, which was also referred to Committee on Naval Affairs, 
oirnale of that day, p. 431.) 

On the 7th of February, 1843, a joint resolution was sub- 
mitted to the House of Representatives by Mr. Kennedy, 
(Journals, p~327,) for rewarding the officers and men engaged 
in the exploring expedition, which was also referred to the 
Committee on Naval Affairs. 

On the 25th of February, 1843, that committee made a re- 
port (No. 270) censuring the conduct of the Executive Depart- 
ment for assigning the command of the expedition in disregard 
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of rank and seniority, declaring the executive regulation for 
allowance of extra pay to the officers of the Navy, illegal ; it 
contains the executive regulation for the allowance of extra pay 
io the naval officers of the expedition, who were employed in 
scientific duties, and also an account of the whole regular pay 
to the officers of the expedition, as allowed by the accounting 
ofhicers of the Treasury, and of the extra pay to the officers re 

spectively, as paid by the pursers, but rejected by the accounting 
officers ; also the opinions of Attorney Genera] Legare, that the 
regulations of the department for allowance of the extra pay 
were in violation of the statutes, and void ; also the report of 
the Fourth Auditor to the Secretary of the Navy, of 6th February, 
1843, and by him communicated to the House of Representa- 
tives, showing the aggregate amount of the regular pay to the 
exploring expedition as allowed by the accounting officers, and 
the eztra pay clatmed, but not allowed by the accounting 
officers. 

The committee naasiasasly and heartily concurred in recom- 
mending that those who participated in the exploring expedci- 
tion shonid be rewarded for services, expenses and losses ; 
because the results of their services conferred ‘great benefit to 
navigation, and redounded to the national character of the 
United States, among ‘the most enlightened and hiberal na- 
tions of Europe.” The report concludes by saying, the order 
of the Navy Department for the allowance of the extra pay, 
“whether right or wrong, was however issued ; the money 
was received by the officers, under the authority of the Navy 
Department, and has been expended ; it was no fault of theirs, 
and it would seem hard to stop their pay under these circum- 
stances. They have ably and faithfully discharged their duty, 
and now appeal to the justice and Jiberality of Congress.” 

Attomey General Legare’s opinion, after discussing the ille- 
gality of the regulation for the extra-pay made by the Navy 
Departinent, expresses “Ca reyret at the difficulties in which 
these gallant gentlemen have been very innocently involved, 
and a hope that they wil] net appeal in vain to Congress on a 
subject to which the legislature and not the executive, is com- 
petent to exercise a dispensing power.” 

Instead of the bill reported by the committee for the relief of 
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the officers of the exploring expedition, a clause was inserted 
in the bill of appropriations for civil and diplomatic expenses 
of government, approved 3d March, 1543, (5 Stat. at large, p. 
636 ; Bioren’s edition, vol. 10, p. 486, 487,) in these words: 
‘¢ And the accounting officers of the treasury are hereby author- 
ized and directed in the settlement of the accounts of the offi- 
cers attached to the late exploring “expedition to the Pacific 
Ocean and the South Seas, who were employed in the scientific 
duties, to allow and credit them with eztra pay equal to that 
allowed to the officers engaged in the service of the Coast 
Survey.” 

Hence it becomes necessary to look into the laws and regula- 
tions relating to the Coast Survey. The first act on the subject 
was passed 10th April, 1806, (2 Stat. at large, p. 375, 
Bioren’s, vol. 4, p. 31,) directing a survey of the coast of North 
Carolina, and the sum of $5,000 was appropriated for defray.. 
ing the expense, leaving the execution of the law to be made by 
the Secretary of the Treasury. | 

The next act was passed 20th April, 1506, (2 Stat. at large, 
p. 304, chap. 39, sect. 13; Bioren’s edition, vol. 4. p. 55,) 
directing the ‘* Secretary of the ‘Treasury to cause to be surveyed 
the sea-coast of the Territory of Orleans: provided that’ the 
expense shall not exceed $5,000.”’ 

The next act was passed 10th February, 1807, (Stat. at large, 
p- 413, chap. 8; Bioren’s, Ed. vol. 4, p. 79,) for surveying the 
coasts of the United States. For this purpose, the President of 
the United States was authorized and requested “to cause 
proper and intelligent persons to be employed, and also such of 
the public vessels in actual service as he may Judge expedient, 
and to give such instructions for regulating their conduct as to 
him may appear proper according to the tenor of this act,”? and 
for this a sum was appropriated not exceeding filty thousand 
dollars. 

The next act was passed 11th April, 1818, (3 Stat. at large, 
p. 425, Bioren’s Ed., vol. 6, p. 287,) which repealed so much 
of the act for surveying the coasts of the United States, “as 
authorizes the employment of other persons in the execution of 
Said act than persons belonging to the Army and Navy.” 


But by the act of 10th July, 1832, (4 Stat. at large, 
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p- 571, chap. 19t, Bioren’s Ed. vol. 8, p. 663,) that provision 
in the act of 11th April, 1818, was repealed, and the President 
is authorized to “employ all persons in the land and naval 
service of the United States, and such astronomers and other 
persons as he shall deem proper.” 

Under these acts appropriations of money have been made by 
Congress, from time to time, to be expended in surveying the 
coasts of the United States, at the discretion and under the 
regulations prescribed by the President. 

Since the latter act, various civil officers and persons not 
belonging to the Army or Navy, have been annually and con- 
stantly employed in the Coast Survey, as the biennial register of 
the officers, civil, military, and naval (called the Blue Book} shows. 
At the head of the list of the civil officers of the coast survey is 
the officer called the ‘superintendent,’ followed by a list of 
‘assistants,’ ‘sub-assistants,’ ‘computers’ and ‘ draughtsmen,’ 
with the salaries annexed to their respective offices, graduated 
from the superintendent down to the foot of the list. These 
salaries have been fixed, from time to time, by successive regula- 
tions, and are payable out of the appropriations for the Coast 
Survey. There ts no statute fixing these salarres or compensa- 
tions to the persons employed in the service of the Coast Survey. 

Before the exploring expedition sailed, before Lieut. Wilkes 
was appointed superintendent of the scientific corps of the explor- 
ing expedition, and before the regulation of the Navy Depart- 
ment, in respect to the extra pay to those employed in the 
scientific duties of the exploring expedition was made, the office 
of superintendent of the Coast Survey had been created by 
executive regulation, and his salary had been fixed. Accordingly 
we find, in the act of 6th April, 1838, (5 Stat. at large, p. 222 ; 
Bioren, vol. 9, p. 740,) an appropriation, ‘* For survey of the 
coast of the United States, including the compensation of the 
superintendent and assistants, ninety thousand dollars.” 

In the act of 3d March, 1841, (5 Stat. at large, p. 428; 
Bioren’s Eu., vol. 10, p. 117,) an appropriation, “ For survey 
of the coast of the United States, ineluding the compensation 
of the superintendent and assistants, one hundred thousand 
dollars.” | 

So also in the act 18th May, 1842, (5 Stat. at large, p. 484; 
Bioren’s Ei., vol. 10, p. 200.) 
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So likewise tn the act of 17th June, 1844, (5 Stat. at large, 
p- 691; Bioren’s, vol. 10, p 598.) 

And same provision in the appropriation for the Coast Survey 
in the act of 3d March, 1845, (5 Stat. at large, p. 761; Bioren, 
vol. 10, p. 724) 

The executive regulations for the Coast Survey and compensa- 
tions for the officers employed therein, contained no provision 
for extra pay, or any compensation to the officers of the Army 
or Navy, when employed in the Coast Survey, their compensa- 
tions are regulated and paid, gccording to the laws, and the 
appropriations respectively relating to the Army and Navy. 

When this exploring expedition was in service, the pay of 
the officers of the Navy was regulated by the act of 3d March, 
1835,(4 Stat. at large, p. 795; Bioren, vol. 9, p. 218,) in 
which their pay is graduated, Ist, by their being in service or 
command, or attached to vessels for sea service; 2d, when on 
other duty; 3d, when off duty, on leave, or waiting orders ; as 
more at large appears in the statute. 

A naval officer, employed in the service of the Coast Survey, 1s 
on duty, and therefore entitled to the regular pay provided by 
this act for regulating the pay of a naval officer when on duty ; 
but he gets no eztra pay, no additional compensation from the 
appropriation for the Coast Survey, nor from the appropriation 
for the support of the Navy, by reason of his service in the Coast 

Survey, or because he is employed in the scientific duties of the 
Coast Survey. The second section of the said act of 1835 for 
regulating the pay of the Navy, expressly prohibits any pay or 
allowance to an officer of the Navy “under any circuinstances 
whatever,’ other than the pay allowed by that act.—4 Stat. at 
large, p. 957; Bioren’s, vol. 9, p. 21). 

The Secretary of the Navy in August, 1843, in the absence of 
Lieutenant Wilkes, and without opportunity to him to detend 
his rights, requested the opinion of Attorney General Nelson, as 
to the extra pay to be allowed to Lieutenant Wilkes. The 
Attorney General’s opinion (bearing date 2ist August, 1843, 
4 Opinions of Attorneys General, p. 235) appears to be founded 
- upon an imperfect statement of the case of Lieutenant Wilkes, 
and on an inaccurate apprehension of the regulations made by 
the executive, in relation to the pay of ofhcers, employed in 
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surveying the coast of the United States, It is said in that 
opinion that the allowance of * eztra pay’’ to Lieutenant Wilkes 
for his services aS superintendent of the scientific duties of 
the exploring expedition, ‘‘ equal to that allowed to the officers 


engaged in the service of the Coast Survey,” as expressed in 


the remedial act of 2d March, 1843, has reference to the eztra 
pay allowed to the ofhcers of the Navy engaged in the Coast 
Survey ; and it supposes that there was ‘a standard of allowance 
established on the Coast Survey” whereby officers of the Navy, 
engaged therein, were lawfully@entitled to a compensation over 
and above their recular pay in the naval service ; and as to Lieut. 
Wilkes, ‘* that the only extra compensation justly claimed by him 
is such as was allowed to an-officer of the Navy of equal grade 
employed in the coast survey.” 

This opinion, as to the construction of the remedial act of 3d 
March, 1843, makes its literal reading to be, ‘ that the account- 
ing officers of the Treasury are hereby authorized and directed 
in the settlement of the accounts of the (naval) officers, attached 
to the late surveying and exploring expedition to the Pacific 
Ocean and the South Seas, who were employed in the scientific 
duties, to allow and credit them with extra pay, equal to that 
(extra pay) allowed to the ufficers (of the Navy) engaged in the 
service of the Coast Survey.” 

Seeing that there was no “ pre-existing law,”’ no pre-existing 
lawful regulation, no ‘standard of allowance, established upon 
the Coast Survey,’ whereby any officer of the Navy employed 
in the Coast Survey, could be allowed for any service therein, 
scientific or other duty, any compensation whatever, over and 
above his regular pay in the Navy, and that any eztra pay to any 
oficer of the Navy under any circumstances whatever, was ex- 
pressly forbidden by the act of 3d March, 1835, for regulating 
the pay of the Navy, (4 Stat. at large, p. 757, chap. 27, sec. 2; 
Bioren’s ed., vol. 9, p. 211,) that construction of the remedial 
act of 3d March, 1843, would allow to Lieutenant Wilkes no 
extra pay for his scientific services in the exploring expedition, 
it would make that remedial statute vain and nugatory. 

For the officers of the Navy attached to the exploring expedi- 
tion were in service, were attached to vessels for service, were 
at sea and on foreign stations, and therefore entitled to all the 
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pay, according to their respective grades and commands, which 
they could be entitled to receive “ under any circumstances 
-whatever.” If they had been employed during the same period 
in the service of the Coast Survey, they could have received no 
higher, no extra pay for their scientific services. 

The accounting officers of the Treasury, mfter allowing to 
Lieutenant Wilkes, for his naval services as commander of the 
squadron of the exploring expedition, his regular pay of four 
thousand dollars per year, have construed this relief act and the | 
opinion of Attorney General Nelson thereon, in relation to 
Commander Wilkes’ extra pay for his scientific services, not 
according to his actual command and actual services im the 
exploring expeditions, but have reduced his extra pay to that 
of a lieutenant of the Navy not ** commanding ” but “ on other 
duty ;”” and thereby allowed him credit for his extra services 
only at the rate of one thousand five hundred dollars per annum. 
The propriety of blotting out his actual services as an officer 
commanding” and ** commanding a squadron” in the explor- 
ing expedition, and of transferring him to an imaginary duty and 
service, divested of command, and of his othce of superintendent, 
is not perceived. ‘The act of 1843 directs that he shall have 
extra pay for the scientific services which he had performed, 
not for unperformed fancied services. 

The accounting officers of the Treasury resorted to the act 
of 1835, for a standard whereby to measure the extra pay granted 
by the act of 1843, because there was no standard of allowance 
established upon the Coast Survey to any naval officer employed 
therein. ‘The pay and allowance to naval othcers were regulated 
solely by the act of 1835. The laws and regulations for survey- 
ing the coast had no provisions for paying any naval officer 
engaged in that service. But if the relief act of 1843 be con- 
strued as adopting for the standard of extra pay, the graduations 
of pay to the officers of the Navy, established by the act of 1835, 
then, in carrying out such construction, Lieutenant Wilkes, as 
coumander of a squadron on foreign stations, and as superinten- 
dent of the scientific duties of the expedition, should be allowed 
for his extra pay the like annual pay of four thousand dollats, 
and not fifteen hundred dollars. But as to Lieutenant Wilkes, 
(whose extra compensation is the sele question submitted tor - 
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my advice,) it is not my opinion that the construction of the act 
of 1843, as made by the accounting officers, is correct in theory, 
or as carried into practice in his case. 

It is to be confessed that this remedial statute of 1843 is not 
as explicit as it might have been, and that it requires the aid of 
the rules of constguction, which the sages of the law have used, 
to find out the intention of the law makers when he has not set 
down every case In express terms. 

Of these rules, the following may suffice to lead to a satis- 
factory conclusion, as to the true intention of the legislature in 
this remedial act, in relation to the particular case of Com- 
mander and Superintendent Charles Wilkes, viz :— 

1. A remedial statute ought to be construed liberally; (4 
Bac. Ab. Stat. 650.) 

2, For the sure and true interpretation of statues, four things 
are to be considered : Ist. what the law was before the making 
of the act; 2d. What was the mischief and defect for which 
the law did not provide ; 3d. What remedy the legislature resolv- 
ed and appointed, to cure the defect? 4th. The true reason of 
the remedy: And then it is the duty of all good judges to 
make such construction as shall redress the grievance, advance 
the remedy and put away all subtle inventions and evasions, 
whereby to continue the grievance, and to add life and strength 
to the remedy according to the true intent of the makers of the 
act.—Heydon’s case, 3 Coke, 7 Co. Litt. 381, b. 

Wimbush vs. Failbois, Plow. 57, 4 Bacon, Abr. Stat. (1) rules 
of construction, p. 650. 

3. The intention of the makers of the statute is at some 
times to be collected from the cause or necessity of making the 
statute, at other times from other circumstances. Whenever 
this can be discovered, it ought to be followed with reason and 
discretion in the construction of the statute, although such con- 
struction seem contrary to the letter of the statute.—Plow. 209, 
Stradling v. Morgan, 4 Bacon, Ab. Stat. (1) p. 648. 

‘The law, before the making of the act of 1843, prohibited 
officers of the Navy from receiving any additional or eztra pay 
‘under any circumstances whatever.”? So stood the old law; 
but by error and misapprehension of the discretionary powers, 
belonging to the executive in relation to the exploring expedi- 
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tion, the Navy Department made a regulation to give to the 
officers of the exploring expedition extra pay for their scientific 
duties and operations. Under this regulation the officers 
engaged in the scientific duties of the exploring expedition, had, 
from time to time, received this extra pay, and spent it; 1nno- 
cently believing in the legality of the executive regulation. After 
they had received and spent the money, the Attorney General 
Legare had given his opinion that the executive regulation in 
the Department of the Navy, which gave order for such extra 
compensation to the officers of the nayy, attached to the explor- 
ing expedition, was illegal and void ; and the accounting ofh- 
cers of the Treasury had, in the settlement of the accounts of 
the officers of the Navy, refused to them credit for the extra 
compensation which they so received, denying any credit 
therefor, either to the persons who paid, or to the officers respec- 
tively, who received such extra pay: Congress were distinctly 
informed of the sum received by each officer of the Navy for 
such extra pay; and as to commander and _ superintendent 
Wilkes, they were fully informed that he had been allowed 
by the purser, two thousand dollars per year extra pay as 
superintendent of the scientific operations, amounting, for the 
whole period, to $8,586.30, equal to the comnpensation paid to 
the superintendent of the Coast Survey, a civil officer, for the 
same period. 

Such werg the circumstances, the defect of (he old law and 
the grievances, known to, and intended by the legislature to be 
relieved against and redressed by the remedial act of 3d March, 
1843. | 

The grievances and the intended remedy are obvious; although 
the remedial statute is not happily and Juminously expressed. 

Judging of the legislative intention, as collected from the 
cause and circumstances and the necessity of making the statute, 
my opinion is that the services of commander Wilkes, as super- 
intendent of the scientific duties of the expedition, must be 
assimilated to the duties and services of the superintendent of 
the Coast Survey, and the extra compensation of Wilkes be 
made equal to the compensation of the superintendent of the 
Coast Survey, during the period from 23d of March, 1838, to 
22d of June, 1842. 
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That is the intention of the legislature as I think. No other 
mode is perceived of giving effect to the remedy intended. If 
the statute be taken literally, as directing the accounting officers 
of the Treasury in the settlement of the accounts of the officers 
attached to the exploring expedition to the Pacific Ocean and 
South Seas, who were employed in the scientific duties, to allow 
and credit them with eztra pay, equal to the eztra pay allowed 
to the officers of the Navy, engaged in the service of the Coast 
Survey, then the statute will be a lifeless felo-de-se; for, during 
this exploring expedition from 23d March, 1838, to 22d June, 
1842, no extra pay whatever was allowed by any law or regula- 
tion to any officer of the Navy, engaged in the service of the Coast 
Survey: any extra allowance to the officers of the Navy for 
any such service was expressly forbidden by the second section 
of the act of 3d March, 1835, entitled ‘* An act to regulate the 
pay of the Navy.” | 

It is necessary and proper, therefore, to give to this remedial 
statute an equitable construction, so as to advance the remedy 
and redress the grievance according to the intent of the legis- 
lature , 

Lieutenant Wilkes now shows by the testimony of the 
Secretary of the Navy, Mahlon Dickerson, and the Secre- 
tary of War, Joel R. Poinsett, to whom the organization 
and the remodelling and reduction of this exploring expedition 
were confided by President Van Buren, that Lieutepant Wilkes 
was selected and appointed to have ‘ both the naval command 
of the squadron and the control and superintendence of the 
scientific department and scientific operations of the expedi- 
tion;” that the President, in selecting and appointing him, had 
reference to his capacity as a naval commander, also to his 
scientific attainments and capacity ‘to superintend the opera- 
tions of the scientific corps, as well as to perform himself some 
of the most important duties, particularly those of astronomy 
and hydrography,” in which he performed much labor. 

In conclusion, my opinion and advice is, that Lieutenant 
Wilkes, for his scientific duties and services as suverintendent 
of the exploring expedition to the Pacific Ocean and the South 
Seas, is entitled, oy the remedial act of 3d March, 1843, to be 
allowed an extra compensation, equal to the pay allowed to the 
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superintendent of the Coast Survey, for the period from 23d 
March, 1838, to 22d Juné, 1842, at the yearly rate of two 
thousand dollars, amounting to the sum of eight thousand, five 
hundred and eighty-six dollars, thirty cents. 
With very great respect, yours, &c., 
J. J. CRITTENDEN. 
Hon. Wituiam A. GRAHAM, 
Secretary of the Navy. 





GRANT OF LAND TO ILLINOIS, MISSISSIPPI, &c. 


The act of 20th September, 1850, granting the right of way and land to the 
States of Illinois, Mississippi, and Alabama, in aid of a railroad from Chicago 
to Mobile, does not grant a right of way though the States of Kentucky and 
Tennessee, 


No part of the sections within the Chickasaw country can be cluimed by Mis- 
sissippi under the grant, but an equivalent is allowable. 


ATTORNEY GENERAL’S OFFICE, 
J/lugust 7th, 1852. 

Sir: The questions in your letter 29th July, arising out of the 
act of 20th September, 1850, entitled ‘¢ An act granting the neht 
of way and making a grant of land to the States of Illinois, 
Mississippi, and Alabama, in aid of the construction of a railroad 
from Chicago to Mobile, have been duly considered.” 

The first section of this statute (31st Cong., 1 Session, ch. 
61, p. 466, 467) enacts, ‘* That the right of way through the 
public lands be granted to the State of Hlinois for the construc- 
tion of a railroad from the southern terminus of the Illinois and 
Michigan canal to a point at or near the junction of the Ohio 
and Mississippi rivers, with a branch of the same to Chicago, 
-* * and another via the town of Galena, in said State, to 
Dubuque, in the State of Jowa, with the right also to take the 
necessary materials of earth, stone and timber, &c., for the con- 
struction thereof; provided that the right of way shall not ex- 
ceed one hundred feet on each side of the length thereof, and a 
copy of the survey of said road and branches, made under the 
direction of the legislature, shall be forwarded to the proper 
local land offices respectively, and to the General Land Office 
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at Washington Givi in ninety days after the completion of the 
same.’ 

Section 2d grants to the State of Illinots, for the purpose of 
aiding in making the railroad, and branches thereof, within 
the State, every alternate section of land designated by even 
numbers, for six sections in width on each side of said road and 
branches ; but “in case it shall appear that the United States 
have when the line or route of the road and branches is definitely 
fixed by the authority aforesaid, sold any part of any section 
hereby granted, or that the right of pre-emption has attached to 
the same, then it shall be lawful for any agent or agents to be 
appointed by the governor of said State, to select, subject to the 
approval aforesaid, from the lands of the United States, most 
contiguous to the tier of sections above specified, so much land 
in alternate sections or parts of sections as shall be equal to such - 
lands as the United States have sold, or to which the right of pre- 
etnption has attached, which lands, catia to one-half of six sec- 
tions in width on each side of said road and branches, the State 
of Llinois shall have and hold to and for the use and purpose afore- 
said: Provided, that the lands to be so located shall in no case be 
further than fifteen iniles from the Jine of the road, &c., to be 
disposed of only as the work progresses, &c.”’ 

Section 3d relates to the sections retained by the United States 
within six miles on each side of the road, not to be sold by the 
United States for less than $2.50 per acre. 

Section 4th provides, ‘ That the said lands, hereby granted 
to the said State, shall be subject to the disposal of the legisla- 
ture thereof for the purposes aforesaid and no other.” The 
road and branches to be for the use of the United States, free 
from toll or charge upon the transportation of troops or pro- 
perty. 

Section 5th requires the road to be completed in ten years,’ 
otherwise the State of Illinois to pay to the United States the 
amount received for sale of the lands, and that unsold to revert 

40 the United States. 

Section 6th provides for the transportation of the mail at such 
price as Congress shall direct. 

These six sections relate solely to the State of Illinois, the 
roads within the territorial limits of Illinois to the lands granted, 
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and lying within the limits of that State, without any commn- 
nity of rights or interests of the State of Illinois with any other 
of the several States. 

The 7th section enacts, ‘‘ That in order to aid in the con- 
tinuation of said central railroad from the mouth of the Ohio 
river to the city of Mobile, all rights, privileges and ltabilities, 
hereinbefore conferred on the State of Illinois, shall be granted 
to the States of Alabama and Mississippi respectively, &c.” 

You state that under the 7th section of the statute, “the 
States of Alabama and Mississippi claim a quantity of land 
equal to the one-half of six sections in width on each side of 
said road throughout its entire length from Mobile to the Ohio 
river, to be taken wherever found in those States within fifteen 
miles on each side of the road.” 

“ That the route of the road passes through the western part 
of the State of Kentucky, and that portion of the State of Ten- 
nessee which formerly belonged to the United States. It also 
passes through that portion of the State of Mississippi which 
embraces the Chickasaw cession. The grounds, upon which 
the present claim rests, are stated in the accompanying argument 
of a number of representatives in Congress from the several 
States named, and certain letters which accompany it.”’ 

Whereupon you ask my opinion upon two questions. Ist, 
** As to the extent of the grant to which the claim can be properly 
allowed, whether for the entire Jength of the road from Mobile 
to the Ohio river.’’? 2d, ‘Or if not, whether it can be recog- 
nized for thuse portions of the road, which pass through the 
State of Tennessee and the Chickasaw cession in Mississippi, 
or either of them.” | | 

The 7th section of the statute contains a several grant to the 
State of Alabama, and a several grant to®the State of Missis- 
Sippi, not a grant jointly tothetwo. The word “ respectively ” 
_ makes the severalty, without doubt. — 

The statute, with its seven sections, is, in meaning, spirit and 
effect, the same as if three several and distinct grants had been 
made by the three separate and distinct statutes, the one to the 
State of Illinois, the second to the State of Alabama, and the 
third to the State of Mississippi, with the restrictions, condi- 


tions, limitations, forfeitures and privileges, expressed in the 
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first six sections, ‘The meaning and intention of the legislature 
as contained in the seven sections of the act, will be expressed 
and clearly understood by taking the first six sections contain- 
ing the grants to the State of Illinois, and applying them, mutatis 
mutandis, first to the State of Alabama, and then to the State of 
Mississippi, so as to make three distinct statutes, one in favor 
of Illinois, another in favor of Alabama, and the third in favor 
of Mississippi. 

The grant to the State of Alabama is of the right of way over 
the public Jands in that State, and of the sections of Jands on 
each side of the railroad in that State; the grant to the State 
of Mississippi is of the right of way over the public lands in 
that State, and of the sections of land on each side of the rail- 
road in that State, according to description of sections of land 
contained in the 2d section, subject to the provisoes and con- 
ditions of the several sections of the statute. 

The claim to the quantity of Jand, equal to the one-half of six 
sections in width on each side of the road in its whole length 
from Mobile to the Ohio river, seems to be inadmissible. It 
supposes a joint grant and a joint property in the lands granted 
to the States of Alabama and Mississippi. Such a construction 
would run into perplexed and unreasonable consequences. 

Under such hypothesis, which of the two States is to survey 
and lay out the road and fix its location definitely ? which 1s re- 
quired by the first section of the act to be ‘ made under the di- 
rection of the legislature?” shall the legislature of Alabama or 
“the legislature of Mississippi have the direction? | 

Which of the two States is to appoint the agent required by 
the second section to select the lands in lieu of the sections sold 
by the United States, or subject to the right of pre-emption? the 
Governor of the Statg of Alabama, or the Governor of the State 
of Mississippi ? 


The 4th section provides, that the lands, granted to aid the ~ 


construction of the railroad, shall be “ subject to the disposal 
of the legislature thereof, for the purpose aforesaid and no other.” 
Which of the States is to dispose of the land? Orif some by 
one State and some by the other, by what standard is the por- 
tion to Alabama and the portion to Mississippi to be assured ? 
By the 6th section, if the railroad shall not be completed 
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within ten years, the amount of sales of the Jands is to be paid 
to the United States, and the unsold lands shall reinvest in the 
United States. Suppose one State completes the road so far 
as the part is under her direction and control, and the other 
State fails to complete the part under her direction, what then? 
How much is to be refunded of the money received for sales? 
And are both hable, or only one, and which one ? 

Although the railroad must pass through the States of 
Kentucky and Tennessee, in its course from the city of Mobile 
to the mouth of the Ohio river, the statute has not mentioned 
either of those States, and there is no Mhdication of any inten- 
tion, on the part of the Congress of the United States, to grant 
to the States of Alabama and Mississippi, or to either, a right 
of way through the States of Kentucky and Tennessee, or a 
right to survey and locate definitely a road through them ; nor 
to give to the legislature of Alabama an authority to survey 
and locate, construct and superintend a road through the terri- 
tory of the State of Mississippi; nor to the State of Mississippi, 
an authority to survey, locate, construct and superintend a road 
through the territory of the State of Alabama. The mere de- 
scription given in the statute of the contemplated central rail- 
road, from the mouth of the Ohio river to the city of Mobile, 
confers no such powers or rights to the one State to operate 
within the territorial limits of any other State; no such confu- 
sion of jurisdictions is intimated by anything contained in the 
Statute. In all these particulars, the States, through which the 
road shall pass, are left free to adopt such measures as they 
may respectively think proper, and make all such arrangements 
as may be necessary for their mutua] convenience and co-op- 
eration. 

The whole length of the railroad through and within the 
State of Alabama, when actually surveyed and definifely located 
within that State, under the direction of the legislature thereof, 
must determine, and limit and define the extent of the grant to 
that State. And so likewise the whole extent of the railroad 
within the State of Mississippi, as surveyed and definitely 
fixed under the direction of the legislature thereof, must de- 
termine, limit and define the extent of the grant to that State. 
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2d. As to the lands in the Chickasaw country, within the 
State of Mississippi, the Indian title was surrendered and ceded 
to the United States by the treaty of Washington, made on 24th 
of May, 1834, between the United States and the Chickasaw 
nation of Indians.—8 Stat. at large, p. 450 to 462; Bioren’s 
ed., vol. 9, p. 1,266. 

The Indians had but the right of occupancy; the ultimate 
right was in the United States, with the pre-emptive and -sole 
right to purchase the Indian title. By the treaty of Wash- 
ington and cession by the Chickasaw nation of the right of 
occupancy, the right of possession and the actual possession, 
and the ultimate right and title to'the lands, became united and 
vested in the United States. By the treaty, the Government 
of the United States is bound to Jay off the Chickasaw country 
into sections, &c., and to sell, for the best price that can be had, 
those Jands, and to apply the proceeds to the use and benefit of 
the Chickasaws. Sales have been made by the United States 
from time tu time ; and the whole of that country, if not already 
sold, must be sold by the United States. The title has been, 
or must be, conveyed by the United States to the purchasers,— 
No part of these sections within what was called the Chickasaw 
country, (as defined by the treaty of 1834,) can be held by the 
State of Mississippi, under the grant of 20th September, 1850. 
But I think that a liberal and equitable construction of that 
legislative grant may entitle the State of Mississippi to claim 
an equivalent for all the sections in the Chickasaw country 
falling within the description of ‘every alternate section of 
land designated by even numbers for-six sections in width on 
each side of said road,”’ as definitely located and within the 
State of Mississippi : ‘* such equivalent to be taken by selecting 
an equal quantity from the lands of the United States, most 
contiguous to the tier of sections above specified,”” as pointed 
out and directed in the second section of said act, and according 
to the rule expressed in my opinion of the 10th of March last, 
relative to the grant to the State of Ilinois. 

Considering the liberal spirit in which the act of Congress 
was enacted, the public benefit and creat utility of this railroad, 
if completed, and having great respect for the representatives 
in Congress, whose argument you tefer to, I was inclined to 
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accede to the claim contended for by them as far as a sense of 
duty, and the most favorable construction of the act, would 
enable me. But { have found myself constrained to adopt ad- 
verse views and conclusions on the subject. The constructions, 
that would alone support that claim, seem to me to be not only 
arbitrary, but, in several respects, irreconcilable with the intent 
and plain meaning of the act. 

The words *‘in proportion to the length of the road” must 
be understood in reference to ‘* the length of the road,” in the 
respective States of Alabama and Mississippi. 

That was the measure of the grant to Illinois. And the 7th 
section is express, that the same ‘rights, privileges, &c.,” 
granted to Illinois, were those alone intended to be granted to 
Alabama and Mississippi. To give to those words a different 
construction, to understand them as embracing tbe entire line 
from Mobile to the Qhio river, would lead to inexplicable diffi- 
culties and to consequences irreconcilable with plain provisions 
of the act. 

But, sir, I will pursue the subject no further. What I have 
said will be sufficient to enable you to understand my views 
and opinions on the subject’of your inquiries. 

I have the honor to be, very respectfully, yours, &c., , 
| J. J. CRITTENDEN. 
Hon. A. H. H. Sruart, : 

Secretary of the Interior. 


POWER OF THE COMMISSIONER OF GENERAL LAND OFFICE. 


The regulation, established by the Commissioner of the General Land Office, 
requiring holders of land warrants to make affidavit that there is no settlement 
on the land intended to be located, is inconsistent with the act of llth Feb- 
ruary, 1847, and void. 


ATTORNEY GENERAL’S OFFICE, 
| A August 7, 1852. 
Simm: By the papers you have referred for my opinion, re- 
Specting the prosecution instituted against J. A. Galbrath for 
perjury, it appears that the Commissioner of the General Land 
Office,—under the 9th section of the act of 11th February, 1847, 
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(9 Stat. at large, p. 125,) which granted to each non-commis- 
sioned officer, musician, or private, who hadvserved, or should 
serve, in the then existing war with Mexico, a warrant to be 
issued from the War Department for one hundred and sixty 
acres of land, which might be located ‘at any land office of 
the United States, in one body, and in conformity to the legal 
sub-divisions of the public lands upon any of the public lands 
in such district then subject to private entry, * * *  provi- 
ded that no land warrant issued under the provisions of this act 
shall be laid upon any lands of the United States, to which there 
shall be a pre-emption right, or upon which there shall be an 
actual settlement and cultivation,”—made and sent out to the 
registers and receivers of the several districts, and also caused 
to be attached to each certificate of land warrants when issued, 
the following printed regulations, to wit: 

‘¢ Special care must be taken that the location shall not inter- 
fere with a tract of land to which the right of pre-emption has 
attached, or is about to attach, in virtue of the provisions of the act 
of Congress approved September 4th, 1841, entitled ‘an act to 
appropriate the proceeds of the sales e the public lands and to 
grant pre-emption rights,’ or upon which there shall be an actual 
setUement and cultivation. Inasmuch as settlers, claiming such 
right of pre-emption, are required, by the aforesaid act, within 
thirty days after the date of such settlement, to file with the regis- 
ter of the proper district a written statement, describing the land 
settled upon, and declaring the intention of such person to claim 
the same under the provisions of the act, it inevitably follows 
that, until after such term of thirty days has elapsed from the 
date of the attempted location thereof, (except in cases where 
such evidence may be filed in advance of such Jegal period,) it 
cannot be determined whether or not such location be clear of 
interference with a settler’s claimed. 

‘¢'l'o prevent interference with Jand upon which there is an 
actual settlement and cultivation, the party applying to locate 
this warrant will be required to file an aifidavit, substantially 
in the following form, to wit: 

ce] , being desirous of locating the in 
township No. of range No. in the district of lands sub- 
ject to sale at with the within warrant No. do sol- 
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emnly swear (or affirm) that from my own knowledge of the 
fact, after actual Inspection of the said tract of land, on or about 
the day of , there was not at that time an actual settle- 
ment and cultivation, or any person or persons residing upon 
it; and I do verily believe that there is no actual settlement and 
cultivation or any person residing upon any part of said land at 
this time. 








A. B. 
‘¢ Subscribed and sworn to before me this day of 
C D justice of the peace. 
‘The register of the land office, at which the location is 
desired to be made, will, therefore, note on this document (in 
ink) the date when the same is received at his office, and indi- 
cate therein (in.pencil) the tract of land desired to be located, 
and make a corresponding annotation (in pencil) on the tract 
book and township map, and so soon as it shall have been 
determined that the desired location can be admitted, the register 








“¢ 











will make the appropriate entry permanently (in ink) on the — 


track book and maps, and endorse his certificate of location on 
this paper to be forwarded to this office tur the purpose of having 
a patent issued thereon.” 

The act of June 12th, 1840, (5 Stat. at large, p. 384,) author- 
ized the registers and receivers to administer any oaths which 
now are, or hereafter may be, required by law<in connection 
with the entry or purchase of any tract of land, and false swear- 
ing in such a case is declared to be perjury. 

By a subsequent regulation of 1st April, 1848, sent out also 
to the several registers and receivers at the different laud ofhces, 
it was made known ‘that the afhdavit required of the locator of 
a warrant, showing that the land is vacant, may be made either 
by the party himself, or by any other credible witness who can 
make it for him to the satisfaction of the register and receiver.” 

Upon the 14th of May, 1850, John A. Galbraith applied at 
the land office at Washington, Mississippi, to locate his warrant 
No. 43,695: wasrequired to make, and did inake the oath, before 
the register of the land office, according to the form prescribed, 
stating therein his rnspection of the land on the 11th May, 1850. 

Complaint has been made before the commissioner of the 
United States at Jackson, Mississippi, (without consulting the 
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Attorney of the United States, for that district,) against J. A. 
Galbraith, that in taking the oath he committed perjury. 

The District Attorney, being of opinion that the decision of 
the Supreme Court of the Umited States, in Bailey’s case, (9 
Peters, 233,) is not applicable, wrote to the Commissioner of 
the General Land Office for information, ‘* upon what act of 
Congress the Department found its right to require such an oath 
as was taken by Galbraith.” 

‘The case, having been referred by the Commissioner to the 
Recorder of the General Land Office, the Recorder returned for 
answer, that there is no act of Congress and no authority for 
the regulations issued from the Land Office, prescribing the oath 
to be taken by the locators of military bounty land warrants, 
issued under the act of 11th February, 1847, in order to be 
admitted to make their respective locations, such as was taken 
by Galbraith, and that there is no law to sustain the prosecution 
against Galbraith. 

The Commissioner of the General Land Office differs in opin- 
ion from the District Attorney and the Recorder. The com- 
missioner, in his written argument, relies upon the 9th section 
of the act of J1th of February, 1847, (9 Stat. at large, p. 125,) 
which provides: ‘That no land warrants issued under the 
provisions of this act, shall be laid upon any lands of the United 
States to which there shall be a pre-emption right, or upon which 
there shall be an actual settlement and cultivation.’? Also upon 
the lst section of the act to reorganize the General Land Office, 
approved July 4th, 1850.—5 Stat. at large, p. 107. 

Upon the 3d section of the act of lst March, 1823, (3 Stat. 
at large, p. 771,) respecting false swearing touching the expen- 
diture of any public money or any claim against the United 
States. | 

Upon the 13th section of the act of 3d March, 1825, (4 Stat. 
at large, p. 148,) for punishment of any person, who shall falsely 
swear, ‘‘in any case, matter or hearing, or other proceeding, where 
an oath or affirmation shall be required to be taken or admuinis- 
tered under or by any law or laws of the United States, and 
upon the act of June 12th, 1840, section 3d, (5 Stat. at large, 
p. 384,) authorizing the register or receiver of any of the land 
offices ‘*to administer any oath or oaths, which now or may 
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hereafter be required by Jaw in connection with the entry or 
purchase of any tract of land,” and that false swearing in any 
such oath or affidavit shall be perjury, and punished as such. 

Had the Commissioner of the Genera} Land Office the right- 
ful authority to make the regulation, requiring the holder of the 
warrant to prove by his affidavit, or that of a credible witness, 
that there was no actual settlement or cultivation upon the land 
proposed to be entered? Can that regulation be considered 
as a law, or as having equal force with a law? 

The Commissioner of the General Land Office claims the 
power to make that regulation as inc\jent to the duties of his 


office ‘in carrying into effect the laws of Congress in relation — 


to the public lands,”’ and cites the case of the United States 
against Bailey, 9 Peters, 239. 

In that case, the Department of the Treasury was authorized, 
by the act of 5th July, 1852, (4 Stat. at large, chap. 174, sect. 
3, p. 564,) to adjust, settle, and pay the half-pay claims alluded 
to therein. The department made a regulation, that affidavits 
of witnesses, taken ‘‘ before any justice of, the peace of any of 
the States of the United States, would be received and consid- 
ered to prové the persons making claims under said act, or the 
deceased, whom they represent, were the persons entitled under 
the provisions thereof.”’ 

This regulation was to facilitate the mode of proving matters 
affirmative, capable of direct proof, and necessary to enable the 
department to hear and determine the justice of the claim, be- 
fore the warrant was drawn upon the Treasurer for payment. 
The Supreme Court of the United States adjudged that the 
Secretary ‘did by implication, possess the power to make such 
regulation. It was incident to his duty and authority in settling of 
claims under that act. * “ * It is the duty of the Secretary 
to adjust and settle these claims ; and in order to do so, he must 
have authority to require suitable vouchers and evidence of the 
facts which are to establish the claim. No one can well doubt 
the propriety of requiring the facts, which are to support a 
claim, and rest on testimony to be established under the sanc- 
tion of an oath.” 

The regulations, made by the Commissioner of the General 
Land Office, relate to matters to be done after the right has 
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been determined, after the warrant has been granted and issued 
to the person entitled by virtue of his military service ; to mat- 
ters to be done by the holder of the warrant himself for his own 
benefit, and at his peril; which, if by him wrongfully done, if 
transacted in violation of the proviso of the statute, would 
invalidate his title to that land, and a complaint of such violation 
would make a case of judicial cognizance and of judicial redress 
if found true. This regulation does not facilitate the holder of 
the warrant in pursuit of his right, but clogs and burthens him 
with expense in the enjoyment of his right, already determined 
and certified. It is aggpmed in support of this regulation, that 
’ the non existence of actual settlement and cultivation is a fact 
that must be proved before the location can be allowed by the 
land office.”’ | 

‘¢ Non-existence’”’ is a negative: the existence of actual set- 
tlement and cultivation is an affirmative, capable of direct and 
positive proof. To require the holder of: a land warrant to 
prove the non-existence of actual settlement and cultivation 
béfore his location shall be entered, reverses the established 
rules of law; for no person is bound to prove a negative; he 
who alleges the affirinative—the existence of aff actual set¢ 
tlement and cultivation of the land—is by the wellestablished rules 
of evidence, bound to take upon himself the onus probundi. A 
single credible witness may prove an-affirmative, a fact, a thing 
existing ; but a thousand witnesses inay swear that they have 
not seen a thiug, nor known of the existence of a thing, and 
yet, the non-existence is not proved ; a single witness, testifying 
to the affirmative, to the existence, may outweigh the negate 
oaths of a thousand. 

The law gives the right to the land warrant, and authorizes 
the holder to loeate tt on any land subject to private entry :— 
s Provided that no laid warrant, issued under the provisions 
of this act shall be laid upon any lands of the United States, to 
which there shall be a pre-emption right, or upon which there 
shall be an actual settlement and cultivation.”? This proviso 
is directory to the holder of the warrant, who must at his peril 
make his own selection of land, to which no other has a prior 
rieht, perfected or incipient. 

Why is not this proviso, contained in the statute itself, a 
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sufficient security against its violation? he judicial tribunals 
have jurisdiction to hear and determine ail complaints of alleged 
violation of that proviso, and power to give complete and 
adequate relief, either at the suit of the individual aggrieved, or 
at the suit of the government, by declaring the patent illegal.— 
The case of Lytle and others against the State of Arkansas and 
others, (9 Howard, 315,) is full authority to prove that no per- 
son can profit himself by making his location and obtaining a 
patent for land, to which another has a prior incipient right — 
That decision of the Supreme Court of the United States also 
shows, that the issuing of the patent does not conclude the party, 
whose right of pre-emption has been over-slipped at the General 
Land Office. ; 

This land office regulation, so requiring the oath of the holder 
of a warrant, or of a credible witness, as a condition precedent 
to the location, encumbers the use of the warrant—lessens its 
value by requiring the expenses of time and travel to make a 
diligent search over one hundred and sixty acres of land, 
whether there is, or is not, a settlement, habitation, and cultiva- 
tion (not more than a month old) to which the right of pre- 
emption might attach. 

Inconvenient as this regulation is to holders of these land 
Warrants, residing in the States and land districts, wherein 
the United States have public vacant lands to satisfy them, it is 
yet more onerous upon those residing tn the old thirteen United 
States, and in the younger States of Vermont, Kentucky, Ten- 
nessee and Maine, wherein the United States have not an acre 
of public land wherewith to satisfy the warrants for land for the 
Services in the late Mexican war, which States, however, sup- 
plied troops for the war. By other members of these regula- 
lions, made by the department, before quoted, the provision, in 
the act of Congress of September 4th, 1841, is recited, which 
requires settlers, claiming the right of pre-emption, to file, 
‘within thirty days next after the date of such settlement,” 
with the rezister of the proper district, a written statement de- 
scribing the lands settled upon, and declaring the intention of 
the settler to claim the same under the provisions of the said 
act for granting pre-etnplion rights, and directing the register 
of the land office, to whom a location of a land warrant is pre- 
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sented, to note the date of such presentation on the document so 
presented, and to note in pencil on the tract book and town- 
ship map, the tract of land so desired to be located by the war- 
rant, and to forbear to admit the entry permanently until it shall 
be determined that the desired location, by virtue of the land 
warrant, can be admitted without interference with the right of 
an actual settler and cultivator, So that the holder of the land 
warrant, after filing the required affidavit that there was no set- 
tlement on the land he proposed to locate, did not obtain the 
certificate of his entry until the expiration of the time within 
which an actual settler, if seated on that tract of land, was 
bound to have given notice to the register of such his actual 
settlement and claim of the right of pre-emption. 

The space of time, which might intervene between the ‘ ac- 
tual inspection ’’ required, and the presentation of the proposed 
location, with the affidavit that there was not then any settle- 


ment on the land, nor at the time of the application to the’ 


register to enter the location of the warrant, is not defined in the 
regulation. The inspection of the land, and the application at 
the land office to enter it, could not, in the nature of things, be 
simultaneous. ‘The inspection by Galbraith was on the 1] th of 
May ; his application to enter the land, and his affidavit before 
the register, were nade on the 14th of May, 1850; his location 
was Certified to the Generat Land Office on the 30th of June, 
1851 ; the Patent issued Ist of February, 1851: so that if there 


was, in truth and in fact, an actual settlement and cultivation, | 


and right of pre-emption, the proviso in the statute, cautioning 
the holder of the warrant against locating upon land upon which 
there was an actual settler at the time, will be a protection to 
the settler’s right of pre-emption, if he has done all on his part 
to be done, although this regulation of the Land Office shall have 
turned out to have been ineffectual. 

Put this case. The holder of a land-warrant, residing in 
Georgia, sends his warrant to a friend living near the land 
office at Boonville in the State of Missouri, desiring him to 
locate the warrant; that friend applies to the register, selects a 
quarter section of land, then subject to private entry, and prof- 
fers to the register a location of that tract by virtue of the war- 
rant: the register demands the affidavit that upon inspection 
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of the land, on a particular day, there wa not then any actual 
settlement and cultivation thereon ; the friend is not prepared to 
make the athdavit, writes the holder of the warrant for money 
to pay the expense of sending a credible witness to inspect the 
land ; the holder of the warrant sends the money, but the friend, 
upon receiving the money, forty days or more having elapsed, 
finds that, in the mean time, this quarter section has been pur- 
chased by private entry by one, who has paid money for the 
land, and has settled upon it within the last fortnight: in such 
case, the clog, imposed by this executive regulation, will have 
defeated the proffered location of the warrant. 

The regulation made by the executive department, so clog- 
ging the use of the land warrant, and so lessening its value, is a 
proviso superadded to the proviso and regulations enacted by 
the legislature, not necessary and proper to the execution of 


the duties assigned by Jaw to the Commissioner of the General 


Land Office and his subordinates, but, in my opinion, incompa- 
tible with the rights and the regulations enacted by the stat- 
ute: aud so the prosecution against Galbraith cannot be main- 
tained. ; 

Seeing that the prosecution had been instituted, this question 
seems to belong more appropriately to the judicial than to an 
Executive Department. 

With very high respect yours, &c. 
J. J. CRITTENDEN. 
Hon. Avex. H. H. Stuart, 


Secretary of the Intertor. 


x 


APPLICATION FOR BOUNTY LAND. 


Wherea volunteer was regularly mustered into service according to the act of 
16th May, 1846, but honorably discharged, before marching tou the seat of 
war, or performing any warlike duty; held, that he is entitled to bounty land, 
under the act of February J)th, 1847. 


ATroRNEY GENERAL’S OFFICE, 
September 2, 1852. 
Sir: IT have the honor to acknowledge the receipt of your 
letter of the 30th ult., relative to the claim of Perry Rhinehart, 
for land under the act of February 11th, 1847. 
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Your letter submitting the case for my opinion is of the follow- 
ing tenor, namely : 

‘©T enclose herewith the papers in the case of Perry Rhine- 
hart, an applicant for bounty Jand, under the act of February 
11th, 1847, for your opinion as to the legality of the claim.— 
On the 16th of May, 1846, the Sécretary of War, under the 
direction of the President, made a requisition on the Governor 
of Ohio for three regiments of volunteers for the war then ex- 
isting between the Umted States and the Republic of Mexico, _ 
which volunteers were to be enlisted for a period of not less 
than twelve months. It appears that the claimant, Rhinehart, 
under the call of the Governor of Ohio, made in pursuance of 
said requisition, offered his services as a private in Captain J. 
L. Hawkins’s company of volunteers, on the 3d day of June, 
1846, to the officers, appointed by the Governor of Ohio under 
instructions from the Secretary of War, for receiving and mus- 
tering into service such volunteers as should present themselves 
under the call until the three regiments should be completed ; 
that on the 17th of the same month and before the required 
regiments had been filled, the company to which Rhinehart: 
belonged, with several others, was discharged by the order of 
the Governor of Ohio; that on the 8th August, 1846, Congress 
passed a joint resolution authorizing and directing the Secretary 
of War to pay such volunteers for the time they had been de- 
tained in the service. (See 9 Stat. at large, p. 115.) Under 
this Joint resolution, Rhinehart was paid for fourteen days ser- 
vice. . 

“The 9th section of the act of 112th February, 1847, 
provides, that ‘Seach non-commissioned officer, musician, or 
private, enlisted or to be enlisted in the regular army, or regu- 
larly musiered into any volunteer company for a period of not 
less than twelve months, who has served or may serve during 
the war with Mexico, and who shall receive an honorable dis- 
charge, or who shall have been killed or died of wounds received, 
or sickness incurred in the course of such service, or who shall © 
have been discharged before the expiration of his term of ser- 
vice, in consequence of wounds received or sickness incurred 
in the course of such service, shall be entitled to receive a cer- 
lifieate or warrant from the War Department for the quantity of 
160 acres.” 
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‘It further provides, ‘* That nothing contained in this section 
shall be construed to give bounty land to such volunteers as 
were accepted into the service, and discharged without being 
marched to the seat of war.”’—See 9 Stat. at large, pp. 125, 
126. 

“‘ This Jast proviso, however, was subsequently repealed by act 
of Congress, approved March 22d, 1852.—(See act making 
land warrants assignable and for other purposes.) 

“From an examination of the case I came to the conclusion 
that Rhinehart was not entitled to bounty land, but at the re- 
quest of the Hon. C. S. Morehead, his attorney, | have con- 
sented to re-open it and submit the papers to you as the law 
officer of the government for your opinion on the following 
points: 

“Ist, Was the original mustering of Rhinehart and his com- 
rades by the State officers appointed by the Governor of Ohio, 
under instructions from the Secretary of War, and their dis- 
charge by the order of the governor, such a muster and dis- 
charge as would entitle them to the benefit of the act of February 
llth, 1847? 

‘2d, If the first muster and discharge did not bring them 
within the purview of the law, was their subsequent muster for 
pay, and discharge by United States officers, such as would 
entitle them to the bounty?” ) 

Such is your statement of the case and of the question found- 
ed upon it. But besides this statement you have enclosed to 
me various other documents, from which it was intended, as I 
Suppose, that I should collect such additional facts, as might 
appear or be inferred from those papers. It is not my duty, 
nor, indeed, my right to settle or determine facts, but to give. 
Opinions on points of Jaw arising upon facts stated and sub- 
mitted to me. 

As you have been pleased however to devolve that task on 
me, to some extent, I will endeavor to perform it, subject to 
your corrections as to all matters of fact. 

I understand then, from these documents, that the volunteers 
in question, whereof Rhinehart was one, were mustered into 
the service of the United States, for a period of not less than 
twelve months, by officers designated or appointed for the pur- 
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pose by the Governor of Ohio—that this mustering into service 
was done on the 3d of June, 1846, “ before the required regi- 


ments had been filled,” and that these volunteers so mustered ‘ 


were disbanded by the Gavernor of Ohio on the 17th of the 
same month with honorable discharges. By the requisition of 
the 16th May, 1846, made by the President, through the Sec- 
retary of War, on the Governor of Ohio, for three regiments of 
volunteers, he, the governor, was informed that * The several 
corps will be inspected and tmustered into the service of the 
United States, as far as practicable, by an officer or officers of 
the United States army ; when this cannot be done you are re- 
quested to designate the inspecting and mustering officers, 
&c.”? “From the high political station and character of the 
governor, it is but reasonable to presume, in the absence of 
anything appearing to the contrary, that he pursued the authority 
conferred upon him, in the designation of the inspecting and 
mustering officers,”? and that they also performed their duties 
correctly. 

With these few preliminary remarks, I proceed to reply spe- 
cifically to the two questions propounded in your letter. 

To the first of them, I answer, that, in my opinion, “ the 
original mustering of Rhinehart and his Paani by the State 
officers appointed by the Governor of Ohio, under instructions 
from the Secretary of War,” was a valid and regular mustering 
of them into the service of the United States—but that the 
governor had no authority to discharge the volunteers so mus- 
tered into service, and that the honorable discharges given by him 
were, therefore, of no validity, proprio vigore, but might acquire 
validity by the adoption or acquiescence of the Government of 
the United States, through its proper officers; and such adop- 
tion or acquiescence, in fact, is fairly inferable from all tHe cir- 
cumstances of the case, and especially from the facts that. the 


services of the volunteers, who had been discharged by the 


governor, were not insisted upon by the authorities of the United 
States, but that they were afterwards again mustered for pay- 
ment. If this be correct, it follows that these volunteers so 
mustered and discharged, are legally entitled to bounty land 
under the unrepealed provisions of the act of the llth February, 
1847. The services rendered are, indeed, very slender to entitle 
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the parties to that bounty. And I shouid, perhaps, have hesi- 
tated to sanction, by my opinion, such claims, founded on no 
other service than that merely of being ‘‘ regularly mustered ” 
into the service of the United States, and shortly after dis- 
charged, without, perhaps, being marched from the rendezvous, 
or performing any of the warlike duties of the soldier; But the 
language of the Jaw makes no such distinctions, and the Mis- 
souri volunteers, under circumstances not dissimilar in effect, 
according to my view of the facts, have been already allowed 
bounty lands under the same act. On this point, therefore, the 
construction of the act may be considered as settled. 

To your second question I answer, that if the first muster of 
these volunteers into the service, and their subsequent discharge 
did not bring them within the provisions of the law, their muster 
afterwards, for the mere purpose of paying and discharging them, 
would not, in my opinion, entitle them to the bounty in land. 

I have the honor to be, very respectfully, yours, &c., 

J. J. CRITTENDEN. 
Hon. A. H. H. Stuart, 
Secretary of the Intervor. 





RIGHT OF ALIENS TO HOLD REAL ESTATE IN DISTRICT OF 
COLUMBIA. 


An alien may hold, convey, and devise real estate in the District of Columbia. 


Unitep States oF AMERICA, 
Office of Attorney General, 
September 2, 1852. 

Str: The following information will, I suppose, answer the 
inquiries made in your letter to me. 

By the law of the State of Maryland, passed December 19th, 
1791, and now prevailing in the District of Columbia and county 
of Washington, including the city of Washington, “ Any foreigner 

“may, by deed or will hereafter to be made, take and hold lands 
within that part of the said territory which lies within this State, 
in the same manner asif he wasa citizen of this State, and the same 
land may be conveyed by him and transmitted to, and be inherited 
by his heirs or relations, as if he and they were citizens of this 
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State: Provided that no foreigner shall, in virtue hereof, be en- 
titled to any further or other privilege of a citizen.”—Act of 
Maryland ratifying the cession to the United States, entitled 
‘‘ An act concerning the territory of Columbia and the city of 
Washington.” 

This act was adopted by the Congress of the United States, 
by an act approved 27th February, 1801, entitled ‘* An act con- 
cerning the District of Columbia.” 

By the law of Maryland of the year 1798, and adopted by the 
Congress of the United States by the statute of 1801, before 
mentioned: ‘*No will, testament, or codicil, shall be effectual 
to pass any interest or estate in any land, tenement, or incor- 
poreal hereditament, unless the person making the same, if a 
male, be of the full age of twenty-one years, and if a female, of 
the full age of eighteen years. 

“¢ All devises and bequests, of any lands or tenements devisable 
by Jaw, shall be in writing, and signed by the party so devising the 
same, or by some person in his presence, and by his express di- 
rections, and shall be attested and subscribed in the presence of 
said devisor by three or four credible witnesses, or else they 
shal) be utterly void and of none effect; and moreover, no de- 
vise in writing, of lands, tenements, or hereditaments, or any 
clause thereof, shall be revocable otherwise than by some other 
will or codicil in writing, or other writing, declaring the same 
to be void, or by burning, cancelling, tearing or obliterating the 
same by the testator himself, or in his presence, and by his ex- 
press direction and consent.” 

Further information than this I cannot furnish you from any- 
thing contained in your communication to me. 

Very respectfully, yours, &c., 
J. J. CRITTENDEN. 

Aut. Cuas. Cazenove, Esq., 


Consul of the Swiss Confederation. ’ 


CLAIM OF LIEUTENANT COLONEL MITCHELL FOR EXPENSES. 


The act of }Ith March, 1852, for the relief of Liewtenant Colonel Mitchell, does 
not entitle him to indemnification for expenses sustained in his efforts to pro- 
cure the passage of said act, nor for loss of credit occasioned by a sutt being 
brought against him for matters done under color of office ; but the Secretary 
of the Treasury will be justified in refunding to him the taxable costs, and 
the reasonable counsel fees incurred in the defence of such suit 
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ATTORNEY GENERAL’S OFFICE, 
September 9,'1852. 

Sin: The claim of Colonel D. D. Mitchell against the United 
States, which you referred to me for my opinion, has been ex- 
amined. 

An act passed March 11th,’1852, entitled ‘* An act for the 
relief of Lieutenant Colonel Mitchell, of the State of Missouri ;”’ 
The first section made it the duty of the Attorney General to 
prosecute the writ of error pending before the Supreme Court 
of the United States, in the case of D. D. Mitchell vs. M. X. 
Harmony, without costs to the plaintiff in error. 

Section 2d enacted, that the Attorney General should cause 
proceedings to be taken in the name of ID. D. Mitchell against 
said Harmony, to stay his proceedings against said Mitchell in 
the court of Missouri, upon a judgment at law in the name of 
said Harmony agatnst said Mitchell, antil the decision of the 
Supreme Court of the United States upon the writ of error: 
And made it the duty of the Secretary of the ‘Treasury to cause 
such security to be entered by the United States, as should in- 
demnify and save harmless said Michell against said judgment. 

Sechon 3d enacted, that when the Attorney General should 
certify to the Secretary of the Treasury that the said wnt of 
error had failed, or that no further steps in law or equity could 
be taken, whereby to avoid the payment of said judgment in 
favor of said Harmony rendered in the State of Missouri; then 
it should be the duty of the Secretary of the ‘Treasury, and he 
was authorized to liquidate and satisfy said judgment, dam- 
ages and costs, out of any money in the treasury not otherwise 
appropriated. | 

The writ of error failed, the Supreme Court of the United 
States affirmed the judgment obtained by Harmony against 
Mitchell, in the Circuit Court of the United States for the district 
of New York, which was the foundation of the judgment against 
said Mitchell, in favor of said Harmony in the court of the State 
of Missouri: the Attorney Gencral certified that no further steps 
can be taken to avoid the payment of said judgmént; and the 
Secretary of the ‘Treasury has caused the judgment obtained by 
said Llarmony against said Mitchell, with the costs, to be paid 
and satisfied to the said Harmony. 
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But now said Mitchell presents an account against the United 
States for his ‘“‘ expenses incurred in the winter of 1849 and 
1850, in Washington city,” in his ‘ effort to get the govern- 
ment to assume and defend the suit? commenced against him, 
in the court of the United States for the southern district of New 
York, by said Harmony, $3,420 for amount paid to attornies in 
New York and St. Louis; $2,250 for his expenses in Wash- 
ington during the winters of 1850 and 1851, and 1851 and 
1852, necessarily incurred in procuring the passage of a bill for 
his relief, including the amount paid to agents, $7,250; total 
$12,900. Over and above this, said Mitchel] claims of the 
United States indemnification for losses and damages sus- 
tained in consequence of the aforesaid suit and judgment. He 
says: ‘‘ My city property is estimated to be worth $85,000; a 
considerable portion of which is unimproved, and consequently 
unproductive. At the time the judgment was obtained, I was ne- 
gociating for a loan of money to improve a portion of my property, 
which, if done, would have paid an annual rent of $4,000. The 
judgment was rendered on the first Monday of April, 1850, for 
$95,855.35 with costs and interest. This operated as a lien 
or mortgage on my property, and necessarily prevented me from 
borrowing money, improving property, leasing or selling, and 
completely destroyed my credit up to the time of the passage of 
the bill for my relief. What amount I am fairly and equitably 
entitled to, under all the circumstances, I submit for your deci- 
sion, and I have’no doubt it will be approved by the Secretary 
of the Treasury, whose duty it is to see that I am fully indem- 
nified for all expenses, losses, damages, &c.’’ This letter was 
addressed to L. M. Kennett, Mayor of the city of St. Louis; 
W. W. Green, surveyor of customs, port of St. Louis; and 
Robert W. Remick, of Loker, Remick and Co., Bankers. These 
gentlemen returned for answer to Col. Mitchell, ‘“‘ That $5,000 
in addition to the foregoing certified amount of $12,920, making 
a total of $17,920, would be a small compensation to Colonel 
Mitchell for the loss and damage sustained by him.” This 
claim for seventeen thousand nine hundred and twenty dollars, 
compounded of the four items before mentioned, has been pre- 
sented by Col. Mitchell, and has been referred to this office by 
the Secretary of the Treasury, with argument by counsel in sup- 
‘port of the claim. ’ 
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The First Comptroller has allowed the principal, interest and 
costs of the judgment of Harmony vs. Mitchell, amounting to 
about $108,676.78; has taken the receipt and acquittance of 
said Harmony therefor; and has rejected in toto this claim of 
Col. Mitchell. 

It is objected to the decision of the Comptroller, that 
he has not given effect to the body of the act of Congress 
in respect of the ‘“‘ damages’ therein mentioned, and that the 
decision of the Comptroller converts ‘‘ An act for the relief of 
Lieutenant Colonel Mitchell, of the State of Missouri,” into an 
act for the relief of M. X. Harmony, to the total neglect of the 
relief due to Col. Mitchell. 

The ‘“‘damages ” mentioned in the statute were those due 
by the judgment therein mentioned ; the interest on the principal 
sum was by way of damages for the detention. The decision 
of the Comotroller has given the proper effect to the statute in 
respect of the damages. 

The title of the act cannot enlarge the enactment contained 
in the body of the act. The title of a statute is no part of the 
law or enacting part, no more than the name of a man is part 
of the man, for the title is but the name or description given to 
it by the makers.— Wills vs. Wilkins, 6 Modern, 62. 

The title of a statute is not to be regarded in construing it, 
because it is no part of the statute.—Chance vs. Adams, 1 Ld. 
Raymond, 77; 4 Bac. Abrid. Statutes, (1,) pl. 10, p. 645. 

The payment, according to the statute, of the judgment ob- 
tained by Harmony against Mitchell, amounting, of principal, 
damages and costs, to upwards of $100,000, whereby the lien 
upon Col. Mitchell’s estate was released, and his debt satisfied 
and extinguished, is a very substantiai relief for Lieut. Colonel 
Mitchell: although his counsel supposes that the act has 
been perverted into an act for the relief of Harmony, instead of 
an act for the relief of Col. Mitchell. 

There is no authority in the act to pay Colone] Mitchell the 
claims which he has asserted. No doubt he has been much 
harrassed and put to much trouble and expense in defending the 
suits brought against him by Harmony. But the act of Con- 
gress does not authorize the Secretary of the Treasury to indem- 
nify him against such damages. 
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A liberal construction of the act as to “costs,”? may justify 


the Secretary of the Treasury in refunding to Col. Mitchell the 
costs whicn have been taxed for his defence against the suit by 
Harmony, and also in re-imbursing such reasonable customary 
fees, as have been actually laid out and expended to counsel 
employed in his defence, upon his producing vouchers therefor, 
satisfactory to the Secretary of the Vreasury. This is all that 
can be allowed, under the most liberal construction of the act 
of Congress in question ; and if it does not afford sufficient re- 
lief to that meritorious officer, Congress alone can supply the 
defect. 

How far the government will indemnify the officers of the 
civil or military departments, for damages recovered against 
such officers for acts done in good faith under color of office, Is 
a question belonging to the legislative department. In the case 
of Lieut. Col. Mitchell, the Congress of the United States 
passed the act hereinbefore mentioned, which is the only one 
bearing on the subject. 

Very respectfully, yours, &c., 
J.J. CRITTENDEN. 

Hon. Tuomas Corwin, 

Secretary of the Treasury. 


DUTIES OF THE ATTORNEY GENERAL. 


It is not the duty of the Attorney General to give opinions on questions of fact, 
nor to review the proceedings of a court martial in search of questions of 


law. 


ATTORNEY GENERAL’S OFFICE, 
September 11, 1852. 

Sra Your letter to me, enclosing the papers relating to the (rials 
of Capt. Philip F. Voorhees, of the Navy of the United States, 
by two nayal courts martial in the year 1845, has received due 
attention. 

You state no question of law touching any matter concerning 
the business of your department. Capt. Voorhees requests that 
the record of his second trial in July, 1845, may be submited 
to the Attorney General, with his letter to the Secretary of the 
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Navy, of 9th Ausust, 1S52, containing allegations of facts and 
objections to the proceedings of Mr. Bancrolt, then Secretary of 
the Navy, and the actings and decisions of the court martial, 
and that the opinion of the Attorney General may be asked 
with respect to the legality of the proceedings of the court and 
of the department. ‘he law of 24th September, 1759, (1 Stat. 
at large, p. 93, ch, 20,) makes it the duty of the Attoruey Gen- 
eral to give his advice and opinion “upon questions of law, 
When required by the President of the United States, or when 
requested by the heads of any of the departinents touching any 
matters that nay concern their departments 5”? questions of fact 
it is not my duty to decide. Neither is it any part of my duty 
to review the proceedings of the court martial alluded to in the 
Jetter of Captain Voorhees, in search of questions of law. As he 
States in his letter that neither the first nor the last sentence of 
the two nayal courts martial was ever carried into .effect, it 
would seem that the questions asked by Captain Voorhees are 
of no practical utility, and do not concern any matters which 
you, as the head of the department, have to direct or cause to 
be.done or performed. 

At all times 1 shall be pleased to give you my opihion on 
any question of law which you may deem proper to state, as 
concerning the business of your departinent. The papers are 
herewith returned. 

Very respectfully, yours, &c. 
J. J. CRIPLTENDEN. 
Hon. J. P. Kennepy, 
Secretury of the Navy. 


RANK OF CADETS IN CHOICE OF QUARTERS. 


The distinction contended for at the Military Academy between academic and 
military rank, is not allowable in the choice of quarters. 


ATTORNEY GeENERAL’S OFFICE, 
September 13, 1852. 


Sin: Your communication of the 9th of this month has been 


duly considered. 
1 have examined the 2d section of the act of 20th of April, 
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1812, (2 Stat. at large, p. 720, ch. 72 ;) the general regulations 
for the army printed in 1841, art. 2, precedence and graduation of 
oficers and non-commissioned officers, and paragraph 966 of 
those general regulations, and am of opinion that the distinction 
contended for at the Military Academy, between academic rank 
and military rank, is not allowable in the choice of quarters. 
Paragraph No. 966 should (in my opinion) be the rule the mil- 
itary rank must govern. That has been the practice. 

Very respectfully, yours, &c. 

J. J. CRITTENDEN. 


Hon. C. M. Conran, 
Secretary of War. 





ISSUE OF LAND PATENTS. 


It is proper to withhold patents for land, in cases, where the claim on which they 
are demanded, under final decrees of the United States Courts, are identical 
with the title or claim now in controversy before the Supreme Court. 


ATTORNEY GENERAL’S OFFICE, 
October 30, 1852. 

Six: Your letter of the 27th inst. has been received, and I 
hasten to give to it a brief reply. 

On the 25th of November, 1851, I had the honor to give you 
an opinion in writing, upon the case of Curry and Garland vs. the 
United States, to the effect that, in consequence of the expiration 
of the time (one year) limited for an appeal to the Supreme 
Court, the decree of the court below, in favor of those indi- 
viduals, had become final and conclusive, and that they were 
entitled to patents for the lands decreed to them. That deter- 
mined the only question of law then submitted to me. 

That case was one of a numerous class, in which there had 
been either no appeals on the part of the United States, or ap- 
peals irregularly taken and afterwards dismissed. 

After the opinion above alluded to had been given, I learned 
that in respect either to the case of Curry and Garland, or others 
of the same class, the very same original claim or title on which 
the decrees in some of those cases had been rendered in favor 

of the claimants, was in controversy and issue in other suils, 
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then pending upon appeal before the Supreme Court of the 
United States, and might, and probably would, be decided by 
that court to be utterly null and void. 

I communicated this information to you, and advised you to 
withhold the patents in all cases where they were claimed under 
decrees from which there had been no appeal, or where the ap- 
peal had been dismissed by the court for irregularity, if the 
validity of the same original title or claim was then pending 
before the Supreme Court for its decision in any other case. 


' This advice I gave, sir, because, as I supposed that the- 


decision of that court might be such as would demonstrate and 
establish the invalidity or even fraudulency of the claim, and 
would afford to the United States a ground of equity for impeach- 
ing in chancery, or ia the proper mode, decrees founded on the 
same identical claim, though those decrees were no longer sub- 
ject to appeal, or writ of error, and had become conclusive and 
irreversible by either of those legal means of reversion or cor- 
rection. 

To the opinion of the 25th November, 1851, upon the legal 
proposition, and the case then stated to me, I adhere, as I do 
also to the advice I subsequently gave you as above stated, 
upon the collateral and additional facts herein before alluded to, 
and the equitable considerations arising from them. 

Whether the case of Curry and Garland is brought by its 
circumstances into that category to which the advice I have 
given would apply, I do not know. That depends on inquiries 
into matters of fact, which I have not made. I do not know 
with any certainty what applications for patents, under decrees 
not appealed from, are depending before your department, nor 
can I say in what instances those applications are founded on 
the same claim or claims that are now in controversy, in other 
suits, before the Supreme Court. ‘That is ascertainable only by 
a comparison of the claims on which those applications and 
suits are founded. Inany inquiry you may please to direct into 
these facts, Mr. Reid, a clerk in this office, and more conversant 
with this particular subject than I am, will give all the informa- 
tion and assistance he can. 

I wish it to be distinctly understood, that my advice to with- 
hold patents is limited to cases, where the title or claim, on which 
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-Hon. A. H. ff. Stuart, 
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they are demanded under final decrees, are identical with the 
tile or claim now in controversy before the Supreme Court. 
It is possible that cases might be so analogous as to have the 
same effect, but that is a broader and different question, and I 
confine myself therefore to’cases of identity of claim. 


Hoping, sir, that you will find in all this a satisfactory answer : 


to your Jetter of the 27:h instant, 
I have the honor to be, very respectfully, yours, &c. 


J. J. CRITTENDEN. 


Secretary of the Interior. 


JURISDICTION OF THE ACCOUNTING OFFICERS. 


The President cannot entertain appeals in matters of account either on the ap- 
plication of the Commissioner of Customs, the Comptroller, Auditors, or 
individual claimants. 

The jurisdiction of the Commissioner of Customs is not final and exclusive of 
the jurisdiction and authority of the Secretary of the Treasury ; nor does the 
duty to countersign warrants ‘which shall be warranted oy law,’’ authorize 
the subordinate officers of the Treasury to supervise or revise the decision of 
the Secretary. 


ATTORNEY GENERAL'S OFFICE, 
November 13, 1852. 

~Sir: You have been pleased to refer to me, papers, Nos. 1, 2, 
and 3, addressed to you by the Commissioner of the Customs. 
Paper No. 1 contains a list of various cases (from one to 
fifteen with subdivisions) in which the Commissioner of the Cus- 
toms bas thought it his duty to refuse to countersign warrants 
drawn by the Secretary of the ‘Treasury, for moneys to be issued 
from the ‘Treasury, with bis explanations of those accounts, 
and the reasons of the Commissioner of the Customs for think- 
ing that the Secretary of the ‘Treasury has erred. It alludes also 
to some correspondence between the Secretary and the Com- 
missioner, with references to some acts of Congress touching 
some of those accounts, and an opinion of the Attorney General, 
of the 29th January, 1391, (Opinions 5: 296,) on the contract 
between Luther Mann and the United States, for the delivery 

of granite for the Custom House at New Orleans. 


TO THE PRESIDENT. 631 


Jurisdiction of the Accounting Officers. 





Papers No. 2 and 3 contain references to the acts of Congress 
defining the duties of the Auditors and First and Second Comp- 
trollers, showing that it is the duty of the First and Second 
Comptroller, respectively, to countersign all warrants drawn by 
the Secretary of the Treasury, “ which shall be warranted by 
law.’ with arguments used to sustain the right to review the 
decision of the Secretary, and to refuse to countersign. The 
Secretary having made peremptory orders upon the Commis- 
sioner of the Customs, he has addressed his communications to 
you, saying in the begining that, “In the discharge of my 
duties as an accounting ofhcer of the Treasury Department, 
there have been reported to me for final judgment, several ac- 
counts of collectors, and other ofhcers of the customs, and of 
disbursing agents of the ‘Treasury, which present, for the first 
time, several] questions of great interest, and involving Important 
principles. «The number of such cases, their amount, and the 
circumstances attending them, appear to warrant an application 
to the President for his advice and direction.” 

After stating the various cases, and his objections to the 
decisions of the Secretary of the Treasury, the Commissioner 
of Customs, in conclusion, says: ‘The relations between the 
ofhces of the Secretary of the ‘Treasury and the Commissioner 
of Customs, are so intimate and important, and affect so many 
private and public interests, that I have deemed it my duty to be 
thus precise, in the hope that the conflict of jurisdiction in mat- 
ters of account may be avoided.” 

These communications you have referred to me, saying, 
“The vexed question of conflicting jurisdiction again presents 
itself between the Commissioner of the Customs and the Secretary 
of the Treasury. As the questions are purely legal, it seems to 
be proper that they should be settled by the law officer of the 
Government; and I therefore refer them to you for your opinion.” 

The othce of Commissioner of Customs was created by the 
act of 8d March, 1849, (9 Stat. at large, p. 896, ch.— sec. 12,) 
which enacted, “That an officer shall be appointed by the 
President of the United States, by and with the advice and con- 
sent of the Senste in the Department of the Treasury, as one 
of its bureaus, tu be called the Commissioner of Customs, who | 
shall perform all the acts, and exercise all the powers, now 
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devolved by law on the First Comptroller of the Treasury, rela- 
ting to the receipts from Customs, and the accounts of collectors 
and other officers of the Customs are connected therewith, who 
shall hold his office by the same tenure, and receive the same 
amount of salary, as the First Auditor of the Treasury, and 
payable in the same manner. Ard the Secretary of the 
Treasury shall transfer from the office of the First Comptroller, 
such clerks as may be necessary to the bureau of the Commis- 
sioner of Customs, for whom the said Secretary of the Treasury 
shall also appoint one chief clerk.” * * 

The offices of Secretary of the Treasury, and of Comptroller, 
were established by act of 2d September, 1789, (1 Stat. at 
large, p. 65, ch. 12,) whereby it was enacted ‘“*That there 
shall be a Department of Freasury, in which there shall be the 
following officers, namely—a Secretary of the Treasury, to be 
deemed head of the Department ; a Comptroller, an Auditor, a 
Treasurer, a Register.” * ® 

Among the duties particularly required of the Secretary of the 
Treasury, is ‘‘ to grant, under the limitations herein established, 
or to be hereafter provided, all warrants for moneys to be issued 
from the Treasury, in pursuance of appropriations by Jaw.” 

Among the duties assigned to the Comptroller, is ‘‘ to coun- 
tersign all warrants drawn by the Secretary of the Treasury, 
which shall be warranted by law.” 

By an acf of 3d of March, 1809, (2 Stat. at large, p. 536,) 
it is enacted, ‘¢ That it shali be the duty of the Comptroller of 
the Treasury in every case where, in his opinion, further delays 
would be injurious to the United States, and he is hereby 
authorized, to direct the Auditor of the Treasury, and the ac- 
countants of the War and Navy Departments, at any tine, forth- 
with to audit and settle any particular account which the said 
officers may be, respectively, authorized to audit and settle, and 
to report such settlement for his revision and final settlement.” 

The act of 3d March, 1817, ‘** to provide for the prompt set- 
tlement of public accounts,”’ (3 Stat at large, p. 366,) abolished 
the offices of acountant and additional accountant of the Depart- 
ment of War, and the accountant of the Navy: added to the 
officers of the Department of Treasury already established by law, 
four Auditors and one Comptroller, thereby making five Audt- 
tors and two Comptrollers. 
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Section 4th makes it the duty of the First Auditor to receive 
‘¢ all accounts accruing in the Treasury Department, and after 
examination, to certify the balance and transmit the accounts, 
with vouchers and certificate, to the first Comptroller for his 
decision thereon. 

“That the Second Auditor shall receive all accounts relative 
to the pay and clothing of the Army, the subsistence of officers, 
bounties, premiums, military and hospital stores, ane the cone 
tingent expenses of the War Department. 

‘¢That it shall be the duty of the Third Auditor to receive all 
accounts relative to the subsistence of the Army, the Quarter- 
master’s department, and generally, all accounts of the War 
Department other than those provided for before. 

“That it shall be the duty of the Fourth Auditor to re- 
ceive all accounts accruing in the Navy Department or relative 
thereto. 

“And the Second, Third, and Fourth Auditors shall examine 
the accounts respectively, and certify the balance, and trans- 
mit the accounts and vouchers to the Second Ceomptroller for 
his decision thereon. 

“ And it shall be the duty of the Fifth Auditor to receive all 
accounts accruing in, or relative to, the Department of State, 
the General Post Office, and those arising out of Indian Affairs, 
and examine the same, and thereafter certify the balance, and 
transmit the accounts and vouchers to the First Comptroller 
for his decision thereon: Provided that the President may 
assign to the Second or Third Auditor the settlement of the 
accounts now confided to the additional accountant of the War 
Department.” | 

‘Section 5. It shall be the duty of the Auditors charged 
with the examination of the accounts of the War and Navy 
Departments, * * * * to receive from the Second Comp- 
troller the accounts which shall have been finally adjusted, and 
to preserve such acccounts, with their vouchers and certificates, 
and to record all warrants drawn by the Secretaries of those 
Departments, the examination of which has been assigned to 
them by the preceding section; * * * *® * and to make 
such reports on the business assigned to them, as the Secretaries 
of the War and Navy Departments may deem necessary, and 
require for the services of those Departments.”’ 
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“Section 7. That the Treasurer of the United States shall 
disburse all such moneys, as shall have been previously ordered 
for the use of the War and Navy Departments, by warrants from 
the ‘Treasury: which disbursen ents shall be made pursuant to 
warrants drawn by the Secretary of the War and Navy Depart 
ments, respectively, countersigned by the Second Comptroller, 
and registered by the Auditors respectively.” 

“Section 8. That it shall be the duty of the First Comp- 
troller to examine all accounts settled by the First and Fifth 
Auditors, and certify the balances thereon arising, to the Reyis- 
ter, to countersign all warrants drawn by the Secretary of the 
Treasury, which shall be warranted by law; to report to the 
Secretaries the official forms to be issued in the different ofhces 
for collecting the public revenue, and the manner and form of 
keeping and stating the accounts of the several persons employ- 
ed therein; he shall also superintend the preservation of the 
public accounts subject to his revision, and provide for the 
regular payment of all moneys which ‘may be collecied.” 

Section 9. It shall be the duty of the Second Comptroller 
to examined all accounts settled by the Second, Third, and 
Fourth Auditors, and certify the balances wrising thereon to the 
Secretary of the Department in which the expenditure has been 
incurred 5 to countersign all warrants drawn by the Secretaries 
of the War ard Navy Lepantments, which shall be warranted 
by law; to report to the said Secretaries the ofhcial forms to be 
issued in the different ofhees for disbursing the public money in 
those Departments, and the manner and form of keeping and 
stating the accounts of the persons employed thereia; and it 
shall be his duty to superintend the preservation of the public 
accounts subject to his revision.” 

“Section 13. ‘That it shull be the duty of the Secretary of 
the ‘I'reasury to cause all accounts of the expenditure of public 
money to be setidled within the year, except where the distance 
of the places, where such expenditure occurs, may be such as tu 
make further (ime necessary.” 

‘These citations of the statutes will suffice to place in its pro- 
per light this conflict of jurisdiction between the Secretary of 
the ‘Treasury and the Coutmissioner of Cusioms, upon which 
the Commissioner has appealed to you, and which you have 
been pleased to refer to me for my opinion. 


——_ 
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The reference to me comprehends these questions of law :— 

1. Has the President of the United States any authority to 
hear and determine the appeal to him by the Commissioner of 
the Customs, relative to the settlement of the public accounts 
therein mentioned ? , 

2. Has the Commissioner of Customs ary rightful authority 
to review the decisions and orders of the Secretary of the 
Treasury, and io refuse to countersign the warrants drawn by 
the Secretary of the Treasury, in pursuance of appropriations 
by law. because the Commissioner differs from the Secretary as 
to the propriety of the settlements and adjustments of the ac- 
counts and the orders for payments ? 

1. As to the first question, my task will be fully performed 
by refering to the opinions of Attorneys General heretotore given 
on that question. 

The first 18 an elaborate opimon of Mr. Attorney General 
Wirt, in the case of Major Wheaton—QOctober 20th, 1823, 
(vol. 1 of printed opinions, p. 624.) 

‘The second opinion is also by Mr. Attorney General Wirt, in 
the case of Mr. Elbert Anderson, July 27th, 1824, (vol. I, p. 
678,) in which he refers to his former opinion to the President 
on Major Wheaton’s case, and says, that the President had 
nothing to do with the settlement of public accounts, either in 
the form of direction to the accounting othcers, @ priori, or 
revision or reversal a postertort; that his interference with this 
business, so far trom being required by law, would be a usurpation 
onthe part of the President, which the accounting ofhcers would 
not be bound to respect, except it were (as in the case of Gov- 
ernor Tompkins) expressly ordered by the particular law, to act 
under the order and direction of the President. 

The third opinion is by Attorney General Wirt, in the case 
of Colonel Me Kenny, 19th February, 1825, (vol. 1, p. 705.) 

The fourth opinion is by Mr. Attorney General ‘Taney, (now 
Chief Justice of the United States,) on the memorial to the 
President by General James Taylor, Sth April, 1832, (vol. 2, 
p. 508.) ‘ 

The fifth opinion is also by Mr. Attorney General Taney, 
upon the appeal to the President by Mr. Grice, December 14th, 
1831, (vol. 2, p. 481,) in which he said that such apyeal to the 
President was not legal. 
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The sixth opinion was by Mr. Attorney General Taney, to the 
President, in Mr. Hogan’s case, Decewhber 18th, 1832, (volume 
2, p. 544,) in which he referred to his former opinion in General 
James Taylor’s case. 

The seventh and last is my own opinion to the President in 
R. H. Pratt’s case, 12th September, 1850, (not printed.) 

In these cases the questions were upon applications to the 
President to interfere in the settlement of the accounts, and 
those opinions all concur against the authority of the President 

so to interfere. 

2. But the question.as to the rightful authority of the heads 
of department as to accounts arising within their respective 
departments, is very different from that of the authority of the 
President of the Umited States, to interfere: and upon the 
authorities of the opinions of my predecessors in office, and 
upon principle, and upon practice, the rightful authority of the 
head of the department to interfere ‘‘ a priori or a@ posteriori,”’ 
is well established as binding on the Auditor and Comptroller, 
and, of course, upon the Commissioner of Customs. 

Upon this subject I referto the six following opinions, namely, 
of Mr. Attorney General Wirt, July 27th, 1824, in Mr. Ander- 
son’s case, (vol. 1, p. 678,) of Mr. Attorney General Berrien, 
in General Parker’s case, December 4th, 1829 ; (vol. 2, p. 303 ;) 
of Attorney General Taney, in Major 1tharp’s case, September 
10th, 1831; (vol. 2, p. 463, 786 ;) of Attorney General Butler in 
the case of Farish Carter, 26th March, 1834; (vol. 2, p. 625 ;) of 
same, in the case of General Parker, May 17th, 1834; (vol. 2, 
p. 652;) and of Attorney General Johnson, in the case of H. 
Lassell, 19th April, 1849; (vol. 5, p. 87.) 

In the case of Mr. Anderson, Attorney General Wirt said ;— 
(vol. 1, p. 678;) ‘ The effect of that letter is to be settled by 
those accounting othicers. If they have any doubts on questions 
of law, arising in the course of the settlement, they will state 
these doubts to the head of the Department, who, if he pleases, 
may call for the opinion of the Attorney General. But the in- 
terference of the President in any form, would, in my opinion, 
be illegal.” 

Thus Mr. Wirt, whilst he denied the authority of the Presi- 
dent to interfere, asserted the authority of the head of the De- 
partiment to interfere. 
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General expressions in Mr. Wirt’s opinion in the case of 
Major Wheaton, as to the final adjustment by the accounting 
officers of the ‘I‘reasury, must be understood in reference to the 
subject matter then under consideration, the authority of the 
President to interfere, and cannot be extended to include the 
authority of the Secretary of the Treasury, the head of the 
accounting officers of the departments, a question not made, 
not submitted. 

In the case of General Parker, Attorney General Berrien said : 
(vol. 2, 303:) “* Thus far I should believe the decision of the 
Second Comptroller was final, and not liable to question by any 
other than the Secretary. But the Secretary must possess this 
power, or Congress would have placed him at the head of the 
Department of War, to be subjected to the control of a subor- 
dinate officer of the Treasury. When the account has been 
settled and certified to the Secretary, he is then to issue his 
requisition for its amount; and unless he is a mere machine, or 
liable to the control of his own, or the subordinates of another 
department, he must be entitled, before he does so, to review 
and if need be to reverse the decision of the Comptroller. If 
this were not so in the case under consideration, a subordinate 
ofhcer of the Treasury Department might regulate the military 
allowances of the Army contrary to the will of the Secretary of 
War, and of the President of the United States.” 

In the case of Major Tharpe, Attorney General Taney said : 
(vol. 2, p. 463 :) “Where a claim has been presented, and, upon 
the whole evidence rejected by the accounting officers, and 
upon an appeal to the Secretary of War their decision has been 
confirmed, I doubt whether itis regular for his successor in that 
Office to review his decision.” * * * ‘As the claimant 
has the right of appeal, in the first instance, to the superior offi- 
cers of the executive branch of the Government, and afterwards 
to Congress, I do not perceive any injustice in making the 
decisions of the officers against a claimant equally binding on 
their successors. I do not mean to embrace in this rule, decis- 
ions founded on mistakes in matters of fact, arising from errors 

of calculation, or the absence of material testimony afterwards 
discovered.” 


In the case of Farish Carter, Attorney General Butler said: 
VoL. v—41 
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(vol. 2, p. 625 :) And even when the account is finally closed, 
so far as the Auditor is concerned, there may be cases in 
which the Comptroller, or the head of the department, may be 
authorized to interfere for the purpose of correcting errors or 
Frauds, which may have been discovered alter the action of the 
Auditor; and still further, although the matter may have passed 
beyond the reach of all the executive officers, the Government 
will yet be entitled to surcharge and falsify, by an appeal to 
the appropriate remedies furnished by the judicial tribunals.” 

In the case of General Parker, Attorney General Butler, (vol. 
2, p. 652,) affirms the principles of the opinion of Attorney 
General Berrien, of 4th Deceinber, 1529, (vol. 2, p. 302,) and 
concludes by saying: ‘ But whatever may have been the grounds 
of these decisions of the Secretaries, and whether they are right 
upon the merits or not, they are undoubtedly, so long as they 
remain in force, imperative and obligatory on the accounting 
officers. As the matter is yet unfinished, the Secretary of 
War has yet the power to arrest the allowance, by reversing 
and countermanding those decisions, or he may do so when the 
balance comes before him on the report of the Comptrotler, but 
until such a reversal takes place, they are to be followed by the 
accounting officers.”’ 

In the case of Lassel], (vol. 5, p. 87,) Attorney General 
Johnson, in his answer to the Secretary of the Treasury, (hus 
expressed his opinion: 

‘“¢ Sir, the opinion of the Secretary of the Interior, directing 
the claim of H. Lassell for $2,224.95, against the Miami Nation 
of Indians, to be paid, is, in my judement, binding upon all 
the subordinate officers by whom the account is to be audited 
and passed. This has been the practice of the Government 
from its origin, and isas well authorized by the departments as 
it is absolutely necessary to the proper operation of the Govern- 
ment. I deem the point so clear, that I feel it to be unnecessary 
to refer to opinions given at different times by this office on the 
question.” 

These opinions seem to me to be sufficient to put to silence 
this vexed question, which has produced much trouble and 
delay in the administration of the affairs of several of the depart- 
ments. That these opinions of the Attorneys General have not 
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had their due effect, may be attributed to the fact, that they 
were not generally known; for, when printed, they were in volumes 
without a proper table of contents until very recently. 

But as the question is of great importance, I will endeavor to 
explain more at large, that which is briefly touched in the 
opinion of the Attorney General Berrien of 4th December, 1849, 
(Opinions, vol. 2, 303.) 

The statute establishing the Department of ‘Treasury enacts 
that in it there ‘‘shall be the following officers, namely: a 
Secretary of the Treasury to be deemed head of the department; 
a Comptroller, an Auditor, a Treasurer, a Register,” &c. : 

Among other high and important duties assigned to the Sec- 
retary of the Treasury, he is to prepare plans ‘¢ for the support 
of the public credit; to prepare and report estimates of the 
public revenue and the public expenditures ; to superintend the 
collection of the revenue ; to decide on the forms of keeping and 
stating accounts, and making returns; and to grant, under the 
limitations herein established, or to be hereafter provided, all 
warrants for moneys to be issued from the Treasury in pursuance 
of appropriations by law.” 

Among the duties assigned to the Comptroller, he is to super- 
intend the adjustment and preservation of the public accounts ; 
to examine all accounts settled by the Auditor, and certify the 
balances arising thereon to the Register; ‘*to countersign all 
warrants drawn by the Secretary of the Treasury, which shall 
be warranted by law, to report to the Secretary, &c.” 

The ‘Treasurer is to receive and keep the moneys sree 
United States, ‘* and to disburse the same upon warrants drawn 
by the Secretary of the Treasury, countersigned by the Comp- 
troller, recorded by the Register, and not otherwise.” 

The Auditor’s duty is “to receive all public accounts, and, 
alter examination, to certily the balance, and transmit the ac- 
counts with the vouchers and certificate to the Comptroller for 
his decision thereon.” 

The duty of the Register is (among others) “to keep all ac- 
counts of the receipts and expenditures of the public money, 
and of all debts due to or from the United States; to receive 
from the Comptroller the accounts which shall have been finally 
adjusted, and to preserve such accounts with their vouchers and 
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certificates ; to record al] warrants for the receipt or payment 
of money at the Treasury, certify the same thereon, and trans- 
mit to the Secretary of the ‘Treasury copies of the certificates of 
balance of accounts adjusted as is herein directed.”’—1 Stat. at 
large, p. 65, ch. 12. 

In the construction of this statute, in reference to this question 
of conflict of jurisdictions, these four provisions deserve our 
notice :—1. ‘The statute declares the Secretary of the Treasury, 
‘the head of the Department :”’—2. He is to grant ‘all war- 
rants for moneys to be issued froin the Treasury, in pursuance of 
‘appropriations by law :’’—3. ‘The Comptroller is to countersign 
all warrants drawn by the Secretary of the ‘Treasury :—4. The 
warrants to be countersigned are those ‘which shall be war- 
ranted by law.” 

‘Fhe words ‘* which shall be wasranted by law,” are relied 
on as investing the Comptroller and the Commissioner of the 
Customs, respectively, with authority to review and reverse the 
actings and decisions of the Secretary of the ‘Treasury, in grant- 
ing warrants for moneys to be issued from the Treasury. 

Those words must not be taken by themselves, but must be 
considered in connection with the other parts of the statute. 
‘¢ The office of a good expositor of a statute is, to make con- 
struction on all the parts together, and not of one part only by 
itself: JVemo enim aliquam partem recte inteliigere possit, 
antequam totum werum atque perlegertt: For no person can 
rightly understand any part until he shall have read the whole 
again and again.” —Lincoln College’s case, 3 Coke, 59, b; 
Flower’s case, 5 Coke, 99, a. 

A statute ought, upon the whole, to be so eonstrued that if 
it can be prevented, no clause, sentence, or word, shall be super- 
fluous, void, or insignificant.”’—4 Bacon’s Abrid. Statute, (1,) 
plea 9, p. 645. 

1. In the statute to establish the Treasury Department, and 
all the subsequent statutes relating to that department, the Sec- 
retary of the Treasury is deeined and looked to as the head of 
the department. 

In so declaring, the Congress must be understood as em- 
ploying the word ‘head ”’ in its significaticn, as defined by 
standard writers, and as established by general use ; as denoting 
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the chief person, the person having command in the department, 
to whom all the other officers of the department are subordinate. 

The affairs of the executive departments of the government 
could not be well administered, under a theory, which subjects 
the acts and decisions of the head of the department to be re- 
viewed, reversed, and counteracted by an Auditor, a Comptrol- 
ler or Commissioner of Customs: a theory which would make 
the heads of the departments and the President of the United 
States, who are responsible for the due and efficient administra- 
tion of the executive government, in the great affairs of our 
foreign and domestic relations, dependent for supplies of money, 
appropriated by law, on the subordinate members of the Treasury 
Department. Weakness in the executive qgpartment, stagna- 
tion of the public business, disorder and confusion, would be 
the direct consequences of a theory, which would subject the 
decisions of the heads of the departments to be reviewed, coun- 
termanded and thwarted by a subordinate officer of a depart- 
ment. . 

2. The Secretary of the Treasury is to grant “ all warrants 
for moheys to be issued from the Treasury, in pursuance of ap- 
propriations by law.” 

This power, expressly given to the head, cannot, by implica- 
tion, be divided between him and his subordinates. 

The granting of a warrant is the act of the Secretary, for 
which he is responsible. He is bound to see that it is in pursu- 
ance of an appropriation by law. He is bound to examine and 
to determine that the warrant, which he is asked to grant, is 
warranted by law before he grants it. If he is not satisfied in 
his own judgment, that it is in pursuance of an appropriation by 
law and warranted by law, he cannot grantit. Ifhe grant a 
warrant not in pursuance of an appropriation by law, or for a 
sum not warranted by law, he violates his duty, and is respon- 
sible for it. 

e If the Auditor and the Comptroller concur in adjusting and 
certifying a claim upon the Treasury, for which there is no appro- 
priation by law, or for an erroneous amount, the Secretary of the 
Treasury, as the head of the department, is in duty bound to refuse 
to grant the warrant, either for want of an appropriation, or for 
error as to the amount; and in the latter case, he is bound to 
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have the true sum audited and adjusted and certilied, and to 
grant the warrant for no more than appears to be justly due and 
payable. ‘The error of the inferior and subordinate is to be cor- 
rected by the superior and head of the department, before he 
affirms and approves it, by the granting of the warrant for issuing 
the noney from the Treasury. 

And hence it is that the Secretary is the head, the supreme 
authority, in adjusting the accounts, and ascertaining the sums 
which are to be issued from the ‘Treasury, upon warrants to be 
granted by him. 

That the Secretary of the Treasury shall, without examination 
by him, be bound blindly to grant warrants for whatever sums 
the Auditors and Qomptrollers shall allow, and certify to him, 
without any inquiry by the Secretary, whether the sum be just, 
or whether there is an appropriation by law for payment, is a 
proposition too yross and unseemly for argument. The power 
to grant the warrant includes the power to cause the warrant to 
be drawn for the proper sum, for the proper balance, neither for 
too much, nor for too little ; to see that the account, upon which the 
warrant for payment is to be granted, is properly adjusted, so 
that the warrant shall be rightly granted. 

3. The Comptroller is “‘to countersign all warrants drawn 
by the Secretary of the Treasury.” 

Johnsen, Walker, Todd, and Chalmers, in their Lexicons, 
thus define ‘'To countersign—to sign an order, or patent of 
a superior in quality of secretary, to render it more authentic ;” 
Worcester’s Dictionary thus defines ‘* Countersign—verb active, 
to sicn what has already been signed by a superior ;”? Webster’s 
Dictionary thus detines ‘* Countersign—literally, to sign on the 
opposite side of an instrument or writing ; hence, to sign as 
secretary or other subordinate officer, a writing ‘signed by a 
principal or superior, to attest the authenticity of the wnting.— 
Countersigning, attesting by the signature of a subordinate 
officer.”” _ ® 

Such are the significations of the verb to ‘ countersign,”” as 
given by authors approved and in general use. The duty, im- 
posed by law on the subordinate to countersign the act of his 
superior, cannot confer on the subordinate the authority to re- 
view, revoke, countermand or frustrate the act and decision of 
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his superior. Countersigning is a mere ministerial act of attes- 
tation, inplying no power in the subordinate to alter, oppose 
or hinder the intent and act of the superior, principal, or head 
of the department. 

4. ‘The warrants to be countersigned are thoge ‘¢ which are 
authorized by law.” 

The words ‘* which are authorized by law,’ do not destroy 
the meaning of the words “ to countersign ”’—nor change the 
relations of the superior and the subordinate. The relation of the 
Secretary of the ‘Treasury as the head of the department, and 
that of the Comptroller (or the Commissioner of Customs) as sub- 
ordinate to the head of the department, are precisely the same 
when the warrants are presented to be countersigned, as when 
the accounts were in the progress of being audited and adjusted. 

When the Secretary of the Treasury draws a warrant, signs 
and grants it, the presumption of law is that it Is rightfully 
eranted, and that it is in pursuance of an appropriation by law, 
and upon a detnand, occasion, or account, warranted by law. 

_ The process, directed by the act constituting the department 
of ‘Treasury, to be observed previous to the grant of the war- 
rant, will explain what is meant by the words—“ which shall 
be warranted by law,”’ in reference to warrants for moneys to be 
issued from the Treasury. By that act, (2d September, 1799, 
1 Stat. at large, p. 65, ch. 12,) it is directed in section 5, “ that 
it shall be the duty of the Auditor to receive all public accounts, 
and afier examination to certify the balance, and transmit the 
accounts with the vouchers and certificate to the Comptroller 
for his decision thereon.” By section 3d, it is “ the duty-of 
the Comptroller to examine all accounts settled by the Auditor, 
and certify the balances arising thereon, to the Register.” By 
section Oth, itis “the duty of the Register to transmit, to the 
Secretary of the Treasury, copies of the certificates of balances of 
accounts adjusted as is herein directed.’ ‘This process precedes 
the granting of the warrant. During the process to adjustment, 
the Secretary of the ‘Treasury may direct the allowance or dis- 
allowance of itews; and at any time before he grants the war- 
rant four payment, or for issuing money from the Treasury, he 
may direct the account to be retormed, and the balance to be 
rightly adjusted. For, in granting the warrant, the Secretary, 
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as the head of the Department, must act discreetly,.and not as a 
mere machine subject to the control of his subordinates, the 
Auditor,and Comptroller. 

When the account is fully adjusted to the satisfaction 
of the Treasury, by the Auditor and Comptroller, certified to 
the Register, and copy of the balance is by him certified to the 
Secretary of the Treasury, then the Secretary grants the warrant 
for payment to the proper claimant, or to his attorneys in fact, 
for the balance so certified to him by the Register ; and, for that 
balance, a warrant drawn by the Secretary of the Treasury, is 
‘‘ warranted by law.”’ 

In this process, to be ubserved before the warrant is granted, 
it is perceivable that the Auditor and the Comptroller will have 
performed their respective parts and duties, and there could be 
no show of propriety, no specious excuse, for a refusal by the 
Comptroller (or the Commissioner of the Customs, as the case 
may be) to countersign the warrant; unless, in a possible case, 
the warrant shall have been, by mistake, drawn for a sum not 
corresponding with the certified balance, as for example for 
$100,000, instead of $10,000; for $100 instead of $1,000; or 
in favor of a wrong person: in which case of mistake it would 
be the duty of the officer, discovering the mistake, (whether the 
Comptroller, or the Register, or the Commissioner of Customs, 


or any other,) to bring it to the notice of the Secretary of the | 


Treasury for his correction. | 
If the Congress, by law, allow a specific sum to the claimant, 
to be paid of money in the ‘Treasury not otherwise appropriated ; 
yet the claimant must present his claim, under the act of Con- 
gress, to the Auditor, who must receive and allow it, certify the 
allowance to the Comptroller, who must adjust it and certify 
such adjustment to the Register, who must certify a copy of the 
said balance, so adjusted, to the Secretary of the Treasury, who 
thereupon must grant a warrant for the said sum so certified 
according to the act of Congress, to be countersigned by the 
Comptroller, to be by the Register recorded, and thereupon the 
“Treasurer is to make payment, and take a receipt on the back 
of the warrant. 
This is the regular course for all warrants for moneys to be 
issued from the Treasury. When the sum has been stated and 


TO THE PRESIDENT. 645 


Jurisdiction of the Accounting Officers. 


allowed by the Auditor, by him certified to the Comptroller, by 
him adjusted and certified to the Register, and a copy of such 
certified adjustment is, by the Register, certified to the Secretary 
of the Treasury, who thereupon draws a corresponding warrant 
on the Treasurer for payment, then such warrant is “‘ warranted 
by law.” | 

Those are the formalities and limitations, which are prescribed 
by the statute of 2d September, 1789, and the subsequent stat- 
utes in relation to the ‘Treasury, the due observance of which, 
united with an appropriation, characterizes warrants as being 
warranted by law. 

Before the Secretary of the Treasury draws a warrant for 
issuing money from the Treasury, he is to be furnished by the 
Register with a certified copy of the balance of the account 
as audited and adjusted, and certified to the Register by the 
Comptroller; and, after the Secretary of the Treasury, upon such 
data, has performed his duty in granting the warrant, and trans- 
mitting it to the Comptroller to be countersigned, I do not 
think that the duty “to countersign,” in connection with the 
words ‘* which shall be wartanted by law,” can be properly 
construed as competent to give to the Comptroller a resuscitated 
and extended jurisdiction to review and reverse his own previous 
adjustment, which he had certified to the Register, a copy of 
which the Register had certified to the Secretary of the Treasury, 
and to raise by implication the extraordinary power and juris- 
diction to the Comptroller to supervise, arrest, and nullify the 
decision and act of his superior, of the chief of the head of the 
department. 

The words in the statutes—‘‘ which shall be warranted by law,” 
—have their due force and effect, in my opinion, when the 
Secretary of the Treasury has drawn a warrant corresponding 

. with the Auditor’s certificate to the Comptroller, and the 
Comptroller’s certificate to the Register, and the Register’s 
certificate thereof to the Secretary of the Treasury. ‘These 
limitations and formalities, and the authentic solemnities, hav- 
ing been observed and complied with, in the issuing of warrants 
by the Secretary of the Treasury, the warrants so issued are 
“‘ warranted by law.”’ 

When those limitations, formalities, and solemnities, have been 


+ 7 oe 


646 HON. JOHN J. CRITTENDEN 





Jurisdietion of the Accountiny Officers, 





ee ee 


observed in granting warrants, and when such warrants have 
been countersigned by the Comptroller, recorded by the Regis 
ter, and paid by the Treasurer, with receipts taken on the back 
of the warrants, as’ required by law, the objects, suis, and 
payments, are all identified by the public records, so as to exhibit 
the specific objects and sums of the public expenditures, protect- 











ing the Government against a second payment of the same 
demand, and rendering the heads of departinents responsible for 
their expenditures of the moneys appropriated to the use of 
their respective departments, by record evidence of their acts. 

In my opinion, all public purposes,—all the safeguards against 
improper expenditures of the public money by warrants to be 
eranted by the Secretary of the ‘Treasury,—all the limitations 
intended by “An act to establish the Treasury Department,” 
and by the subsequent acts relating to that departinent,—and all 
the first reponsibilities of the public officers, will be accomplished 
by giving to the words to countersign all warrants drawn by 
the Secretary of the Treasury, which shall be warranted by law,” 
the effect of requiring that all warrants for moneys to be issued 
from the ‘Treasury, granted by (%e Secretary of the ‘Treasury, 
shall be founded upon, and accordant with, the balances of ac- 
counts of demands upon the ‘Treasury, which shall have been 
received, examined and settled by the Auditor, by him certified 
to the Comptroller, by the Comptroller examined, adjusted 
(under the direction or the head of the Department, ) and certili- 
ed to the Register, and by the Register certified to the Secretary 
of the ‘Treasury, with a copy of the balances, which have been 
certified to the Register as prescribed by law. 

If the Secretary of the Treasury should issue warrants upon 
the Treasury, not founded upon the preceding acts of the Audi- 
tor, the Comptroller, and the Register, then, in such cases, the 
specific objects and claims, for payment of which warrants were, 
drawn, would not appear upon the books of the ‘Treasury, and 
the Government might be subjected to double payments of 
the same demands, or of inany of the items thereof. Hence the 
propriety and necessity of the requirements of the law, that all 
accounts and demands upon the public Treasury, shall be sub- 
jected to the examinations, settlements, adjustments, and records 
of the Auditor, Comptroller and Register, before warrants are 
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drawn for payment, before warrants, for issuing money from the 
‘Treasury, are warranted by law. 

The existence or non-existence of such previous settlements, 
adjustinents, and certificates, by the Auditor, Comptroller, and 
Register, respectively, acting in their respective subordinate 
spheres of duty, are mere matters of fact, determinable by in- 
spection of the records, subject to no doubts nor differences of 
opinion. | 

But, to introduce into the executive departments at the seat 
of Government the doctrine, that the subordinate ollicers are 
not bound by the decisions, orders, and directions of the heads 
of departments, respectively, as to matters of Jaw, and the settle- 
ments and adjustments of the accounts, and the adininistration 
of the business of their respective departments, requiring jude- 
ment and discretion, —that the subordinates may sit in judgment 
upon the orders and directions of the heads of departments, 
concerning the business of their departments, and refuse to obey 
such orders and directions, because, in the opinion of the subor- 
dinate, such orders and directions are not warranted by law,— 
would produce confusion, discord, and stagnation in the busi- 
ness of the departments. 

Let us trace the consequences of the doctrine, that the subor- 
dinate oilicer may disobey the order of his superior ofhcer, as 
not, in the opinion of the subordinate, warranted by law. ‘The 
Secretary of the proper Department makes a requisition upon 
the Secretary of the ‘l'reasury for a sum of money, for the pur- 
pose of holding treaties with hostile Indians, and suppressing 
Indian hostilities, in part of appropriations for such objects ; 
the Secretary of the ‘Ireasury transmits it to the Auditor to be 
allowed and certified to the Comptroller, who conscientiously 
sees objections which he candidly coumiunicates to the Secretary 
of the Treasury, who overrules the objections, and makes a 
peremptory order on the Comptroller to certify it to the Register ; 
the Comptroller persists in objections; the treaty is delayed, 
the Indians continue their depredations and murders on the 
inhabitants of the frontiers. Thus the policy of the Government 
is hindered, and the frontier settlements suffer by the insubordi- 
nation of the Comptroller. £¢ sivce de cwterts. 

Again, in support of the position, that the Comptroller and 
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the Commissioner of Customs, respectively, are not bound to 
obey the orders of the Secretary, and to exclude the jurisdiction 
of the Secretary of the Treasury in matters of account, the state 
utes of 3d March, 1809, (2 Stat. at large, p. 536, ch. 28, sect. 
2,) and of 3d March, 1817, entitled ** An act to provide for the 
prompt settlement of the public accounts,” (3 Stat. at large, p. 
367, ch. 45, sect. 5,) are relied on. The first provides that, in 
cases where delays would be injurious to the United States, the 
Comptroller is authorized to direct the Auditor of the Treasury, 
and the accountants of the War and Navy Departments, at any 
time, forthwith to settle such particular account, “and to report 
such settlement for his own revision and final settlement.” The 
second statute makes it the duty of the Auditor charged with 
the examinations of the accounts of the War and Navy Depart- 
ments, **to receive from the Second Comptroller the accounts 
which shall have been finally adjusted, and to preserve such 
accounts with their vouchers and certificates.”? The argument 
from the statutes is upon the word * final,” that the jurisdiction 
of the Comptroller and the Commissioner of Customs, respec- 
tively, in all cases of accounts submitted to their examination, 
revision, and adjustinent, is final to the exclusion of the jurisdic- 
tion of the Secretary of the ‘Treasury. 

Now waiving the facts, that the accounts, which are ‘sub- 
jects of the communication of the Commissioner of Customs, 
are particular accounts ordered by the Comptroller to be 
settled because turther delays would be injurious to the United 
States, mot accounts arising in the War or Navy Depart- 
ments, it Goes not appear to my mind that there is any thing 
arising out of either of these statutes, or out of the word “ final,” 
to exclude the jurisdiction of the Secretary of ne Treasury, in 
the adjustment of accounts. 

The decisions of every tribunal, judicial, or semi-judicial, 
civil, ecclesiastical, or military, may be either interlocutory or 
final ;—interlocutory, as leaving something more to be done by 
that particular jurisdiction ;—final, as leaving nothing more to 
be done by that particular jurisdiction. 

Final decisions are either relatively so or siecates So: 
Relatively final, when the particular tribunal which made the 
decision is alluded to, yet not absolutely and conclusively final 
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against all other jurisdictions ; absolutely final when no other 
jurisdiction has any authority to re-examine, review, reverse, 
athirm, or alter such decision. 

The judgments and decrees of the Supreme Courts of the 
several States, are final, in relation to the jurisdictions of the 
States, respectively, when the parties are dismissed without 
day; And yet they may not be absolutely finul, for the 25th 
section of the Judiciary Act of Congress, approved 24th Sep- 
temler, 1739, (1 Stat. at large, p. 89,) provides for reviewing 
and reversing, or afhrming a * final judgment or decree ”’ of the 
highest court of law or equity of a State, by writ of error into 
the Supreme Court of the United States, in cases mentioned in 
that act. And unless the judgment or decree be final, the ap- 
pellate jurisdiction of the Supreme Court of the United States, 
does not arise under the act. A judgment reversing that of an 
inferior court, and awarding a venire fictas de novo, is not a 
final judgment.—Houston vs. Moore, @ Wheat., 433. 

The judgments and decrees of the district courts of the United 
States, although final in respect of their jurisdiction, are not 
Jinal as respects the jurisdiction of the circuit courts of the United 
States, to review, afhrm or reverse such final judgments and 
decrees ; So also, as to the final judgments or decrees of the 
circuit courts of the United States; they, when finally made 
there, are yet not absolutely final ; for an appeal or writ of error 
ies from such final decrees or judgments, into the Supreme 
Court of the United States; and they must be final as to the 
jurisdiction of the circuit court, otherwise the appeal or writ of 
error cannot be allowed.—1 Stat. at large, p. 84, ch. 20, sec. 22. 

Even the judgments of the Supreme Court may not be abso- 
lutely final, for the cases may be remitted to the interior courts 
for further proceedings, and so the jurisdiction of the Supreme 
Court may again attach upon another writ of error or appeal.— 
The final decisions of the Supreme Court of the United States, 
are absolute, and conclusive, when the parties are finally dis- 
missed without day, and the term is ended. 

These citations prove that the statutes of the United States, 
when speaking of final decisions, do not mean absolutely and 
conclusively final, to the exclusion of any re-examination by any 
other jurisdiction, but final only in relation to the particular 
jurisdiction wherein the decision shall have been made. 
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The decisions of the accounting ofhcers of the Treasury, ap- 
proved by the Secretary of the ‘Treasury, the head of the ac- 
counting oflicers of the department, are not absolutely final; 
for, if a balance be finally strack at the ‘Treasury, in favor of the 
United States, and the persen be sued for the balance so ap- 
pearing to be due by such final adjustment, that balance is only 


evidence prima facie, liable to be reviewed and reversed by the 


courts of justice; rejected credits may be allowed by the court 
and jury; of which there are multiplied examples in the re- 
ported decisions of the Supreme Court of the United States. 

The elaborate opinion of Attorney General Wirt, in the case 
of Major Wheaton, (1 vol. Opinions of Attorneys General, 624,) 
was upon the jurisdiction of the President of the United States, 
to interfere with the accounting officers in the adjustment of 
accounts. lis whole arguinent was addressed to that question. 
The jurisdiction of the Secretary of the ‘Treasury was not in 
question ; not a subject gresented for his consideration and de- 
cision. In the case of Mr. Anderson, in which the item growing 
out of the account of Mr. Biers, and a direction by Mr. Monroe, 
when Secretary of War, as to the settlement of Mr. Biers’ ac- 
count were involved; Mr. Wirt alludes to his opinion in the 
case of Major Wheaton, and reafhlirms that opinion, that the 
President of the United States has no jurisdiction to direct the 
adjustment of accounts. But, in affirming that the President 
had no jurisdiction, Mr. Wirt affirms the validity of Mr. Mon- 
roe’s interference, whilst Secretary of War, in directing the 
settlement of Mr. Biers’ account, and also the jurisdiction of the 
Secretary of the Treasury to interfere. 

Mr. Monroe, as Secretary of War, had given a written di- 
rection in relation to the account of Mr. Biers. That is evi- 
dence of Mr. Monroe’s opinion as to the authority of the head 
of the department to interferes—As President of the United 
States, Mr. Monroe was asked to enforce the terms of that letter, 
written whilst Secretary of War. Mr. Wirt affirms his former 
opinion, that the President of the United States cannot inter- 
fere ; athrins the competency of the direction of Mr. Monroe, 
whilst Seeretary of War, and affirms the jurisdiction of the Sec- 
retary of the ‘Treasury to interfere.—1 vol. Opinions of Attor- 
neys General, p. 678. 
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Mr. Wirt therein said,—“ Ifyou could, from your recollection, 
add anything to the documents which proceeded from you while 
Secretary of War, there would be no impropriety in your ad- 
ding such explanation as a witness ; but as you have no recol- 
Jection upon the subject, those documents must speak for them- 


« selves, and the accounting officers must receive them as they 


would receive any other document, which Mr. Anderson may 
olfer in support of his claim. 

“The settlement of Ale. Anderson’s accounts belongs exclu- 
sively to the olficers of the government, vefore whom he will 
be at liberty to show and use your letter, valere quantam valeat, 
The effect of that is to be settled by those accounting officers. 
If they have any doubts on questions of law arising in the course 
of the seUlement, they will state those doubts to the head of the 
department, who, if Ae pleases, may call for the opinion of the 
Attorney General. But the interference of the Presidené in any 
forin, would, in my opinion, be illegal.” 

Thus, in eodem flutu, whilst Mr. Wirt denied the Jurisdiction 
of the President, he alfirnmed the jurisdiction of the head of the 
department to interfere in the process of adjusting the account. 

This opinion of Mr. Attorney General Wirt accords with the 
opimons of Attorneys General Bernen, (vol. 2, p. 303,) Taney, 
(vol. 2, p. 463,) Butler, (vol. 2, p. G29,) sane, (vol. 2, p. 652,) 
and Johnson, (vol. 5, p. 87.) 

The Secretary of the Treasury is to grant all warrants for 
moneys to be issued from the ‘Treasury, ‘ in pursuance of ap- 
prepriations by law.” 
of judzment. The Secretary, in making grants of warrants, 
must act as a moral agent, as a responsible officer, bound in 


These grants inust be aets of discretion, 


duty, not to grant a warrant for too much, to the injury of the 
government, nor for too little, to the injury of the individual,— 
He is the head of the department, the umpire, the Chancellor 


ot the Exchequer, in duty bound to cause fair and impartial jus- 


tice to be administered between the government and the indi- 
viduals having claims upon the moneys appropriated by law. 
fle is not, in. my opinion, a mere machine to be moved or 
Stopped by the opinions of the Auditors, Comptrollers, and 
Commissioner of Customs, respectively ; he is not without the 
discretionary and moral power to correct their overcharges, de- 
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ficiencies, mistakes, and errors in law and fact ; he is not bound 
to grant a warrant, until he its satisfied, in his own conscience 
and judgment, that it is for the just and proper sum, and drawn 
upon an appropriation of money applicable to its payment. 

The Secretary of the Treasury is not bound to yield passive 
obedience and non-resistance to the actings and doings of the 
Auditors and Comptrollers, and Commissioner of Customs, re- 
spectively, in the adjustment of accounts, but from the nature 
of his duties, as head of the department; and as the granter of 
all warrants upon the Treasury, he has competent authority to 
direct the Auditor, Comptroller, and Commissioner of Customs, 
respectively, what allowances they shall make in the adjustment 
of accounts ; and to reject allowances which they may have 
passed 5 and this he may do either whilst an account is in the 
process of being adjusted, or beforehand, or after adjustment, 
and before he grants the warrant for payment. 

If the Gompteoller. or the Commissioner of Customs, shall 
refuse to adjust an account, upon the principles directed by the 
Secretary of the Treasury, or shall refuse to countersign a war- 
rant drawn by the Secretary of the Treasury, for money appro- 
priated by law, is the public credit to suffer? Is the public 
business to go undone? Isa subordinate officer of the Treasury 
to stop the wheels of government? | What is the remedy? 

No appeal can be taken to the President of the United States ; 
for, according to the opinions of the Attorney General before 
cited, the President has no jurisdiction in such case. 

It is, in my opinion, within the power, and, in that case, the 
solemn duty of the Secretary of the Treasury, to issue a pe- 
remptory mandate to the Comptroller, or to the Commissioner 
of Customs, (as the case may be,) and it is then the duty of the 
subordinate to obey the mandate. 

‘The practice of the Department has been, for the Secretary of 
the Treasury to direct the Auditors and Comptrollers in mat- 
ters of accounts ; and not only to direct allowances in advance 
of any adjustment, but to direct allowances of claims disallowed 
by the Comptroller. By the conflagrations af the ‘Treasury 
buildings by the British, in August, 1814, and by design or 
accident in 1833, the letters of the Secretary of the Treasury to 
the executive officers, previous to April, 1833, were all de- 
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stroyed: So that, what was done in this respect by Secretaries 
Hamilton, Wolcott, Dexter, Gallatin and others, before that 
time, are now matters of memory, and not matters of record.— 
But the records from the Ist of April, in the year 1833, whick 
contain the letters of the Secretary of the Treasury to executive 
officers, furnish abundant proofs of the practice of the Secretary 
of the Treasury to direct the Auditors and Comptrollers in 
matters of accounts: Of the multifarious and multiplied ex- 
amples, the following citations will suffice, abbreviated from 
the books of the Treasury records, viz : 

‘‘ Letters to executive officers,” vol. 1, p. 11, May 11, 1833. 
Secretary McLane to the Comptroller, directing tonnage upon 
Spanish vessels to be charged, according to the estimation of 
the tonnage of vessels by the Jaws of the United States. 

Page 55, Secretary Taney to Comptroller Anderson, 15th 
January, 1834, directing him to correct his mistake in carrying 
$196,267.44 to the surplus fund. 

Page 73, Secretary Taney to the Acouhtne. officers, 17th 
March, 1834, directing the account of Allen MeLane, late Col- 
lector of the district of Delaware, to be credited with the sum 
of $10,474.20, which letter was transmitted to the Auditor’s 
office. 

Page 129, aos 23d, 1834, Secretary Woodbury to Comp- 
troller eee on. aiecunn the claim of the deputy surveyor of 
the port of Philadelphia to be allowed. 

Page 277, November 25th, 1835, Secretary Woodbury to 
Comptroller Anderson, directing the account of Mr. Dearborn 
to be credited with $600, suspended by the Comptroller. 

Page 379, July 5th, 1836, Secretary Woodbury to Comp- 
troller Wolf, directing an allowance to the late Collector of Perth 
Amboy, being the moiety of the commissions on $200,000, and 
also directing the Comptroller to review the decision of the 
Acting Comptroller on another point in connection with a deci- 
sion of the Secretary, of 14th January, 1835. 

Page 385, July 13th, 1836, Secretary Woodbury to Comp- 
troller Wolf, directing him to allow the collector of the district: 
of Miami the sum of $906, which had been deducted from his 
account. | 


Page 468, February 22d, 1837, Secretary Woodbury to 
" VoL. v—42 
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Comptroller Wolf, directing the claim of the receiver at Fayette- 
ville to be allowed, for the expenses of transporting specie to 
New Orleans. 

Page 497, April 7th, 1837, Secretary Woodbury to Comp- 
troller Wolf, directing allowance of credits to the Collector at 
Boston, for compensations paid to certain extra weighers, 
gaugers and measurers, which Mr. Henshaw had employed 
under the exigences of the business of the custom house, there- 
fore the accounting officers are directed ‘to allow the compen- 
sations in the settlement of Mr. Henshaw’s accounts.” 

Page 539, June 16th, 1837, Secretary Woodbury to Comp- 
troller Wolf, directing the allowance of certain credits—and that 
the bank of Somerset should be credited with the sum of 830, 
instead of the Collector at Vienna, to whom the deposite had 
been credited. 

Book No. 2, ‘“ Executive Letters,” page 542, of book No. 
2—Secretary Woodbury to Comptroller Barker, 23d October, 
1839, directing a credit to be allowed to George Dermott, a 
naval officer at Portsmouth, New Hampshire. 

Page 550, November 12th, 1839, Secretary Woodbury to 
Comptroller Barker, directing William B. Slaughter to be al- 
Jowed, in his account, his claim for his expenses in going for 
certain moneys. 

Book No. 4, ‘‘ Executive Record,” page 72, February 11th, 
1843—Secretary Forward to Comptroller McCullogh, giving 
directions as to charges of duty on railroad iron not actually and 
permanently laid down. 

Page 212, August 22d, 1843, Secretary Spencer to Comp- 
troller McCullogh, directing a further allowance of $250 to 
Jonathan Kearsely, receiver of public moneys at Detroit. , 

Page 214, 215, August 29th, 1843, Secretary Spencer to 
Comptroller McCullogh, directing him to allow to T. G. Mor- 
gan, Collector at New Orleans, certain sums paid to D. Hayden, 
which the accounting officers had disallowed. 

Page 303, January 27th, 1844, Secretary Spencer to Comp- 
troller McCullogh, directing him to charge the Treasurer with 
the sum of $4,000, erroneously credited to him, paid to a wrong 
person, and that Jeremiah Smith, Jr., is the person entitled to 
have and receive the said suin of $4,000. 
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Page 313, February 14th, 1844, Secretary Spencer to Comp- 
troller Parris, returning requisition No. 3,279, with a credit of 
$100, refunded by Col. Abert, ‘‘ directing the appropriation ac- 
count for which the credit is intended, to be stated more clear- 
ly and agreeably to the phraseology of the appropriation war- 
rant in which the account is opened and kept on the books.” 

Page 346, April 3d, 1844, Secretary Spencer ‘to the ac- 
counting officers of the Treasury Department,”’ directing a credit 
of $184, to be allowed to Hugh Nelson, Collector at Peters- 
burg, which had been disallowed in the settlement of his account. 

Page 382, June 13th, 1844, Acting Secretary, M. C. Young, 
to Comptroller McCullogh, directing the sums of $24 and $96.80, 
to be allowed to Mr. Dicky, Collector at Sackett’s Harbor, 
which had been disallowed in the settlement of his account. 

Page 382, June 14th, 1844, same to same, directing certain 
sums disallowed in the settlement of the account of the Collector 
at Michilimackinac, to be allowed and credited to him. 

Page 423 to 430, August 19th, 1844, Secretary Bibb to Comp- 
troller McCullogh, directing the sum of $2,800, claimed by 
Judge Bronson for his services as commissioner for examining 
and reporting his awards upon claims under the ninth article of 
the treaty between the United States and Spain, which had 
been disallowed by the accounting officers, to be allowed and 
paid to him. ; 

These examples suffice, without reference to others contained 
in the records of the department. 

The act approved 3d of March, 1849, to establish the Home 
Department, (9 Stat. at large, p. 395, chap. 108,) alludes to 
the supervisory and appellate powers exercised by the several 
departments, over their subordinates, and in its several sections 
transfers the appellate and supervisory powers from other de- 
partments, to the Secretary of the Interior, in the matters of 
business entrusted to the Department of the Interior. In the 
fourth section, “the supervisory power now exercised by the 
Secretary of the Treasury over the accounts of marshals, clerks 
and other officers of all the courts of the United States, shall be 
exercised by the Secretary of the Interior.” 

The weight of these questions, I have felt. J am fully sensi- 
ble of the high and very important duties, which the laws have 
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devolved upon the Auditors, Comptrollers and Commissioner 
of Customs ; of the confidential relations between them and the 
heads of departments, and especially between the aceounting 
officers and their head, the Secretary of the Treasury, who must 
repose a Salutary confidence in their intelligence and fidelity, 
and so trusting, must, of necessity, sign many of their acts with- 
out a special review. I will believe, that the intelligent per- 
sons now filing the important offices of Auditors, Comptrollers 
and Commissioner of Customs, have acted in good faith, and 
with an intent to discharge their duties to the public conscien- 
tiously, and am far from intending, by anything said, to detract 
from their high moral worth, capacity and fitness. The ques- 
tions, propounded to me, involved the relative duties and juris- 
dictions of high officers of the government, and not the personal 
merits of the present incumbents. I have eudeavored to dis- 
cuss them as grave questions of law, big with consequences, 
and proper to be settled in soberness and truth, not for the 
present time only, but for all time to come. 

In conclusion, my opinion is, that the President of the United 
States has no jurisdiction to entertain appeals in matters of ac- 
count, either on the application of the Commissioner of Customs, 
or of the Comptrollers, or of the Auditors, or of the individual 
claimants ; that he is ‘* to take care that the laws be faithfully 
executed,’ not by his own personal examination of accounts, 
but by the agents and means, provided for him by the Constitu- 
tion and the laws. 

That, upon principle, and the authority of the official opinions 
of my predecessors in oifice, the heads of departments have a 
rightful authority to direct allowances to be made, or to reject 
claims for allowancés, in settling and adjusting accounts relating 
to the business of their respective departments ; and that such 
directions and rejections ought to be conformed to by the Au- 
ditors and Comptrollers, and Commissioner of Customs, respec- 
tively. 

That the Secretary of the Treasury is not bound to grant 
warrants for issuing money trom the Treasury, for whatever 
balances the Auditors and Comptrollers and Commissioner of 
Customs may state and certify; but, as the head of the ac- 
counting officers of the Treasury Department, as the Secretary 
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of the Treasury and head of the Department, he has the nghtful 
authority to cause accounts to be reformed, readjusted and set- 
tled, according to his judgment of the right and justice of the 
case. 

That the duty to countersign warrants does not include the 
power to supervise, reverse, or frustrate the decision of the 
Secretary, nor authorize a refusal to countersign, because the 
Comptroller, or the Commissioner of Customs, differs in opinion 
from the Secretary as to the sum proper to be allowed, or is of 
opinion that the warrant ought not to issue for any sum. 

That the jurisdiction claimed by the Commissioner of Cus- 
toms, to himself, as final and exclusive of the jurisdiction and 
authority of the Secretary of the Treasury, is not warranted by 
law. . 

The independent, exclusive and final jurisdiction, claimed as 

belonging to the five Auditors and two Comptrollers, and Com- 
missioner of Customs performing the duties of a Comptroller, 
to the exclusion of the authority of the heads of Departments, 
and of the jurisdiction and control of the Secretary of the 
Treasury in particular, is, in my opinion, contrary to the true 
meaning of the acts of Congress, and not consistent with the 
spirit of the Constitution, which intends that each of the execu- 
tive departments’ shall have a head. 
, Seeing that none but the President, or the head of a Depart- 
ment, has the right to call upon the Attorney General for his 
apnieh and advice on questions of law, this theory of the sole, 
exclusive and final jurisdiction of the Auditors, Comptrollers, 
and Commissioner of Customs, does not promise, much less 
insure, a uniform interpretation and administration of the laws : 
it tends to turn things upside down, to effect a total reverse- 
ment of the relative duties of the superior and subordinate 
othicer, and to impede and enfeeble the due and just administra- 
tion of the business of the departments. ; 

In discussing these questions, I have had reference to honest 
differences of opinion between high officers of the government, 
intending to perform their respective official duties with fidelity. 
Extreme cases might be imagined, which would impose on pri- 
vate persons, and more especially on officers of the departments, 
extraordinary duties Extravagant cases, possible, but not to 
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be presumed, as if, for example, a Secretary of the Treasury 
should, in fraud and breach of trust, draw warrants upon the 


Treasury in his favor, if such should ever occur, would form 
just exceptions to the rule which I have stated, and supersede 
the duty of obedience. 

With very high respect, I have the honor to be, yours, &c., 


J. J. CRITTENDEN. 
To the PRESIDENT. 


VIOLATION OF THE REVENUE LAWS. 


The authority vested in the Secretary of the Treasury by act of 3d March, 1797, 
to remit penalties and forfeitures in certain cases, will not authorize him to 
remit upon conditions which would leave the officer who seized liable to a 
suit for damages. : 

Where a vessel was seized for violating the revenue Jaws and the district judge 
before whom the case was brought decided in favor of the claimants, but refused 
the officers a certificate that there was reasonable cause for seizure, held that 
the appeal from such decision should be prosecuted before the Supreme 
Court. 

ATTORNEY GENERAL’S OFFICE, 
November 24th, 1852. 
Sin: Due consideration bas been given to yours of the 22d 
of this month, enclosing the memorial to you by Messrs. Faulk- 
ner and Bell, as agents of Mr. Duncan Gibb, of Liverpool, and 
consignees of the ship Baron Renfrew, with a copy of the record 
of the libel and proceedings in the district court of the United 

States for the district of California, against the ship Baron Ren- 

frew for violation of the revenue laws of the United States, 

containing an appeal from the decree of the district court, taken 
on behalf of the United States, also the petition by Messrs. 

Bates and Rice, proctors in admiralty, for the owner and claimants 

of the ship, to the Secretary of the Treasury, with an argument 

by the proctors, on the claim for damages to the sum of $37,024, 
for detention of the ship (apprised at $23,000) for six months 
before she can sail, if immediately released,—with the note of 
Her Britannic Majesty’s Minister, the Hon. John F. Crampton, 
stating that he has no other information than that contained in 
the letter addressed to him by Messrs. Bates and Rice. 

In the memorial and petition, Messrs. Bates and Rice have 
misconceived the power of the Secretary of the Treasury. ‘The 
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Ath section of the act of 28th September, 1850, (9 Stat. at 
large, p. 509, chap. 79,) whica gave to the Secretary of the 
Treasury special powers to extend relief where ships or goods 
may have been subjected to damage or loss ‘‘ by reason of any 
improper seizure, confiscation, or detention thereof,” by any 
ofhcer of the customs in the collection districts of Upper Califor- 
nia, or the district of Oregon, confined that authority to cases 
prior to the passage of this act of 28th September, 1850. 

As this seizure for violation of the revenue laws was made 
in the year 1852, the Secretary of the Treasury could do no 
more than remit the penalty and forfeiture under the act of 3d 
March, 1797, (vol. 1, p. 506, chap. 13,) made perpetual by 
the act of 11th February, 1800, (vol. 2, p. 7, chap.6.) Under 
that, the petition is to be presented to the district judge, setting 
forth the circumstances of the case truly and particularly, 
praying that the fine, penalty or forfeiture may be mitigated or 
remitted, the judge to inquire in a Summary manner into the 
circumstances of the case (first causing reasonable notice to the 
district attorney and to the person or persons claiming such fine, 
penalty or forfeiture,) ‘* and shall cause the facts, which shall 
appear upon such inquiry, to be stated and annexed to the peti- 
tion, and direct the transmission thereof to the Secretary of the 
Treasury of the United States, who shall thereupon have power 
to mitigate or remit such fine, forfeiture or penalty, or to remove 
such disability or any part thereof, if, in his opinion, the same 
shall have been incurred without wilful negligence or any intention 
of fraud in the person or persons incurring the same, and to direct 
the prosecution, if any shall have been instituted for the recovery 
thereof, to cease and be discontinued upon such terms and con- 
ditions as he may deem reasonable and just.” 

Under this statute, ‘a claim for damages for the seizure and 
prosecution would be idle, because, Ist, the petition itself must 
acknowledge a fine, penalty, or forfeiture incurred, and pay a 
mitigation or remission; 2d, the Secretary could not be so un- 
mindful of his duty as to mitigate or remit upon any terms or 
conditions, which would leave the officer who seized liable to a 
suit for damages; 3d, the Secretary has no authority, by the 
statutes, to make the Government hable to pay damages; to 
mitigate or remit, is all that the Secretary of the Treasury has 
authority to do. 
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The proctors, Messrs. Bates and Rice, in their petition to the 
Secretary, and in their letter to Her Britannic Majesty’s Minister, 
expect and request that the Attorney General of the United 
States will order a dismissal of the appeal taken. This would 
leave the collector of the port of San Francisco liable to be sued 
for damages, because of the seizure and libel of the ship Baron 
Renfrew. This expectation and request of the proctors are 
founded upon their opinion and that of the District Judge, “ that 
the seizure of Mr. Gibb’s ship was without authority of Jaw,” 
and upon the opinion of the proctors that the appeal is without 
cause after the opinion of the judge dismissing the prosecution. 

It is not disrespectful to any district judge to take an appeal 
from his decision to the Supreme Court of the United States. 
And under the circumstances developed in the prosecution 
against the Baron Renfrew, I do not believe that I should act 
discreetly if I were to order the appeal to be dismissed, thereby 
leaving the collector liable to damages for having seized and 
prosecuted the ship. 

By the act of Congress, approved 2d March, 1799, (1 Stat. 
at large, p. 678, chap. 22, sec. 70,) it is made “‘ the duty of the 
several officers of the customs to make seizure of, and secure 
any ship or vessel, goods, wares or merchandise, which shall be 
liable to seizure by virtue of this, or any other act of the United 
States respecting the revenue, which is now, or may hereafter, 
be enacted, as well without as within their respective districts.” 

The 89th section of the same act, (p. 696,) declares that :— 
‘‘ Where any prosecution shall be commenced on account of the 
seizure of any ship or vessel, goods, wares, or merchandize, 
and judgment shall be given for the claimant or claimants; if 
it shall appear to the court before whom such prosecution shall 
be tried, that there was a reasonable cause of seizure, the said 
court shall cause a proper certificate or entry to be made thereof, 
and in such case, the claimant or claimants shall not be entitled 
to costs, nor shall the person who made the seizure or the 
prosecutor be liable to action, suit or judgment, on account of 
such seizure or prosecution.” 

The act of 24th February, 1807, (2 Stat. at large, p. 422, 
chap. 19,) enacts the like exemption in cases of reasonable 
cause of seizure, not only in favor of the collectors of the cus- 
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toms, but also in behalf of all other officers seizing under any 
act of Congress. 

Under these statutes the Supreme Court of the United States 
adjudged, ‘‘ that a doubt as to the true construction of the law 
is as reasonable a cause for seizure, as a doubt respecting the 
Jact,” (U. States vs. Riddle, 5 Cranch, 313.) 

Congress have used the term ‘reasonable cause of sei- 
zure,” aS meaning something less than evidence, which 
would justify condemnation; and in all cases of seizure, it has 
a fixed and well known meaning; it imports a seizure made 
under circumstances ‘“‘ which warrant suspicion.’’—Locke vs. 
U. States, 7 Cranch, 348—Opinion of the court in the case of 
Crowell, vs. the Collector McTadden, (8 Cranch, 98,) and Otis, 
collector, vs. Watkins, (9 Cranch, 355, 357,) for seizure under 
the embargo, will throw Jight on what is meant by ‘ reasonable 
cause of seizure.’ 

These four cases show that the law does not require the officer 
to justify the seizure. If the fact be doubtful, if the construc- 
tion of the law be doubtful, or if the circumstances warrant sus- 
picton, and the officer acts in the honest exercise of his opinion 
on the facts or the law in doubtful cases, he is not lable to 
damages. The law makes it the duty of the officers to seize 
and prosecute, reposes a confidence in the officers to prevent 
the violation of the law, and protects them, although they should 
err in opinion on the fact or the law in the honest discharge of 
their duties. | 

In this case against the ship ‘Baron Renfrew,”’ the fact is 
admitted that a large quantity of rice, imported in the ship from 
Hong Kong, was landed from the ship without any permit. It 
was unlawfully and clandestinely, in the night, smuggled on 
Shore from the ship. These circumstances did, as I think, 
“warrant suspicion’’—did furnish ‘reasonable cause of sei- 
zure,’’ and the judge, in refusing to condemn the vessel, because 
he differed from the collector in the construction of the act of 
Congress, ought to have entered on record a certificate that 
there was a reasonable cause of seizure. For this error—if 
there was no other—the decree of the district judge must, as I 
think, be reversed, and a proper certificate of reasonable cause 
of seizure be decreed, which would, if decreed, put to silence 
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all pretensions on the part of the owner or claimants of the ship 


1o have damages, costs, action, suit or judgment on account of 


the seizure and prosecution. 

The petitioners complain of the great loss, which will ensue, 
by the detention of the ship pending the appeal. To this, it is 
to be observed that the 89th section of the act of 1799 (vol. 1, 
p- 696, Stat. at large) provides that upon the prayer of any 
claimant to the court to have the ship or vessel seized and prose- 
cuted, delivered to such claimant, the court shall cause an ap- 
praisement thereof, upon the return of which, if the claimant 
shall give bond with one or more securities, to be approved by 
the court in the usual form, to the Uaited States for payment of 
a sum equal to the appraisement, the court shall order the vessel 
to be delivered to the claimant and hold the bond, and if judg- 
ment shall pass in favor of the claimant, then the bond to be 


cancelled, otherwise to bind the principal and surety to pay — 


what the court shall decree. The claimants prayed to have the 
ship delivered to them under the statute; the judge caused the 
appraisement to be made, which was returned at $23,000, but 
the claimant did not give the bond and security; and therefore 
the ship remains in custody. Now, the claimants allege the 
ship to ** he worth in cash §30,000,” to be of the capacity of 
1,126 tons by the admeasurement, to be worth per month on a 
charter four dollars per ton, or ‘* the sum of $27,024 ’’—for de- 
tention for the six months; to which they add, “ for expenses, 
costs and counsel fees at least $10,000, making a just and 
valuable claim of $37,000.” If the ship was worth $30,000 
and could have earned $27,000 in six months, the owner and 
claimants, in refusing to grve bond and security for $23,000, 
conditioned according to law, and take possession of the ship, 
when the judge had prepared the way for them, committed as 
sad an error as did the master of the ship, when he, without a 
permit, unlawfully, and in the night, landed clandestinely the 
ninety-nine bags of rice. 

The question whether the ship shall be condemned as for- 
feited, because of the breach of the revenue laws of the United 
States as committed by her master, is to be argued to and de- 
cided by the Supreme Court of the United States. An argu 
ment to you would be superfluous. It is sufficient here to say 
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that the record shows a palpable, flagrant, unpalliated violation 
of the revenue laws, in fraud and contempt of the express 
commands of the law; and, under the circumstances, I cannot 
consent to dismiss the appeal, and thereby expose the collector, 
who has acted in good faith in seizing and prosecuting the ship, 
exposed to an action for damages. 

I will not affirm tHat it is a case for condemnation; it is not 
necessary that I should; but it does seem to me that there was 
such ground of suspicion as to protect the officer making the 
seizure, and that it was erroneous in the court not to have so 
ordered and certified on the record. 

With great respect, yours, &c. 
J. J. CRITTENDEN. 
Hon. Tuos. Corwin, 
Secretary of the Treasury. : 


EXPENDITURES FOR THE PATENT OFFICE. 


The necessary cases, for the proper exhibition and arrangement of models and 
deposits intended for the Patent Office, may be procured either by a contract 
for the whole or of parts, or by purchases. 

The ‘Patent Fund’’ is expressly appropriated by Jaw for payment of the 
salaries of the officers and clerks, and other expenses of the Patent Office; and 
contracts for necessary expenses may be paid out of that fund without other 
appropriation. 

ATTORNEY GENERAL’S OFFICE, 
December 28, 1852. 
Sir: In answer to your letter of yesterday my opinion is, on 
the first question, that the cases, necessary for the proper exhi- 
bition and accommodation of models and deposits now or here- 

after to be in the Patent Office, may be procured either by a 

contract for the whole or of parts, or by purchases, as may seem 

best. They are not required by law to be procured by contract. 

On the second question, my opinion is that the ‘‘ Patent fund” 
is expressly appropriated by law for payment of the salaries of 
the officers and clerk, and other expenses of the Patent Office; 
and all contracts for necessary expenses of the Patent Office, 
payable out of the Patent fund, are lawful, and need no other 
appropriation than that which has been herein before referred to. 

Such are my opinions on the acts of 14th July, 1836, (5 Stat. 
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at large, p. 121, ch. 357, sec. 9 ;) (of 3d March, 1837, same vol. 
p. 194, 195, ch. 46, sec. 14;) (and of 31st August, 1852, p. 93, 
ch. 108.) 

The contracts alluded to in the act of 31st August, 1852, are 
such as relate to the Patent Office building, ther in progress 
and to be completed, not to contracts relating to the necessary 
expenses of the office. 

Very respectfully, yours, &c., 


J. J. CRITTENDEN. 
Hon. A. H. H. Srvart, 


Secretary of the Interior. 


POWER OF SECRETARY OF TREASURY TO REVISE DECISIONS 
OF A PREDECESSOR. 


The law prescribes no form for the decisions of the Secretary of the Treasury ; 


and they may be rendered in writing or orally. 

Where certain facts are presented, tending to show that a decision was once 
given by a Secretary, the Attorney General will not undertake to decide 
whether they are sufficient evidence of such a decision. 

It is not competent for the Secretary of the Treasury to review the decisions of 
a predecessor, on claims or accounts, except where mistakes have occurred 
in matters of fact, and where material new evidence has been discovered. 


ATTORNEY GENERAL’S OFFICE, 
: December 28, 1852. 

Sir: [ have received your letter of the 18th inst., asking my 
opinion in relation to certain questions of law. 

To avoid all inaccuracy by attempting to restate the contents 
of your letter, I will here transcribe it. It is as follows: 

“The accompanying papers are submitted to the Attorney 
General for his opinion on the following points. 

‘First. The Commissioner of Customs states that the letter 
addressed by him to M. C. Ogden, Esq., dated June 7th, 1850, 
was written at the request and by order of Mr. Meredith, then 
Secretary of the Treasury; that the question now submitted by 
the weighers, &c., was then submitted to Mr. Meredith, and 
his decision is contained in the letter above referred to. The 
Attorney General is requested to determine whether the fore- 
going facts constitute a decision by the Treasury Department ; 
and, if so, whether it is competent for the present Secretary ee 
the Treasury to set aside such decision. 
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‘¢ Secondly. The various officers of the customs, who claim 
under the present application, have been paid ever since under 
the limitation of law supposed to have been repealed, receiving 
in no case more than $1,500 a year for their services, ever 
since the act of 1842 was passed ; the department always acting 
upon the belief that the law forbade any larger compensation.—- 
No written protests were filed against the construction of the 
law, nor were any applications made to the department for ad- 
ditional compensation, until the year 1850; when the above 
letter was written. The Attorney General is requested to de- 
cide whether such acquiescence in the construction put upon 
the law by the proper authorities does not bar the present claim 
after such a lapse of time.” 

The above is a copy of your letter. I beg leave to say that, 
> mentioned in your letter, 
and submitted with it, 1 have made but a very impartial exaimi- 
nation. My opinion must be founded upon the statements 
made in your letter. It is not my business to investigate facts, 
or judge of evidence. The Jaw has not entrusted that duty to 
me, nor imposed on me that burden. My authority and duty, 
in this respect, are limited to the giving of legal opinions or 
advice on cases stated. I allude to these things only to say 
that my opinion, in this instance, will be founded exclusively 
upon the case stated in your letter, and not upon any fact, that 
might appear or be deduced from the bundle of papers that ac- 
companied. 

A question touching tbe claims, as I understand, of these 
same “‘ weighers, &c.”’ now alluded to in your letter, was some 
time since submitted by you for my opinion. It depended upon 
a complication of statutes relating to their official compensation, 
and as the question was then propounded to me, it required 
only a construction or interpretation of those statutes from their 
own face. It was a mere question of construction, though dif- 
ficult, and about which differences of opinion might well exist. 
After a careful examination of the statutes, with the single pur- 
pose of ascertaining the meaning and intention of Congress, I 
adopted certain views and conclusions on the subject, which 
were communicated to you in my letter of reply. A reference 
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to it, if necessary, will show what those conclusions were. My 
opinion has not changed on the question as then presented, but 
the question now presented is quite different. It is no longer 
an original question of mere construction of statutes. You ask 
me, Ist, if certain facts stated by you amount to a decision by 
your predecessor, Mr. Meredith, of the point in question, ana 
if so, whether it is competent for you to set aside such decision. 

To this, sir, I answer that the law prescribes no form for 
the decisions of the Secretary of the Treasury on the current 
business of his department. In respect to them there is no pre- 
scribed legal formality, either as to the mode in which they are 
to be given, attested or authenticated. They must of course be 
made known to the subordinate officers of his department, 
whose official duty it may be to conform to and carry them into 
effect ; but how they are to be rendered, or how communicated, 
whether orally or in writing, is left open to the sound discretion 
of the Secretary. And it seems to me to be quite necessary to 
the despatchful administration of his department, that it should 
be so left ;.for it is obvious that the progress of the public busi- 
ness would be greatly impeded, and that it would be difficult, 
if not impossible, for any Secretary to perform the duties of his 
office, if every order, decision or direction which he may find 
it necessary or proper to give to any of his subordinates, must 
be reduced to writing and attended with formalities. When 
any such order, decision or direction, shall be of a character or 
importance to require it, the Secretary would, no doubt, feel it 
to be his duty to reduce it to writing, as a more certain and 
lasting memorial of his acts. But this also is a matter within 
his discretion. 

As, then, it was not essential to the alleged decision of your 
predecessor on the present case, or to its force and effect, that 
it should have been made in writing, it must follow, that if made 
orally, and without such writing, it may and must be proved, if 
at all, by other evidence than the production of any such 
writing. It would be idle to say that the decision might be 
civen orally, but that it could only be proved and allowed to 
have effect, by the production of the decision in writing signed 
py the Secretary himself. 
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It would, no doubt, always be more satisfactory to you, 
wherever the decisions of your predecessors become objects of 
interest or inquiry, to have written evidence of those decisions 
under their own signatures. Where that does not exist, you 
may resort to other sources for evidence or information ; and if 
it be asked what description of evidence or information will be 
requisite, [ should answer, that it 1s governed by no technical 
rules, it is a subject for your sound discretion and judgment 
only. The object of such inquiries is to satisfy the mind of the 
Secretary, and whatever satisfies him is sufficient. It can 
hardly be necessary to add that in such a case the information 
ought to be distinct, clear and definite. When, however, the 
Secretary has ascertained, to his satisfaction, an oral decision 
made by his predecessor, such decision is entitled to the same 
influence and effect that it would have been, had it been ever 
so formally made in writing. 

In reference to the particular case now presented to me, I 
cannot say that the statements of the Commissioner of Customs, 
even when corroborated by his official Jetter of the 7th of June, 
1850, ‘* constitute a decision ”’ of the former Secretary of the 
Treasury. But I can say that it is legitimate and appropriate 
evidence of such a decision. It is not my province to judge of 
the weight or credibility of evidence. Jt is for you to determine 
that, and to state to me for my legal opinion, not evidence, but 
Jacts, and by the terms of your reference, I understand you to 
have done so in this instance, for after reciting the statements 
of the Commissioner of Customs and his letter of the 7th of 
June, 1850, you allude to them as the “foregoing facts,” and 
ask my opinion thereon. Taking then the evidence as true, 
and the statements of the Commissioner as facts, I can have no 
doubt or difficulty in saying * that the question now submitted 
by the weighers, &c., was submitted’ to your predecessor, 
Mr. Meredith, and by him decided against the claim of the 
weighers, &c., as stated in the said letter of the 7th June, 1850; 
and that decision upon a matter properly before him, and so far 
as it has been carried into effect in the regular transactions of 
the Treasury Department, cannot, as J think, be properly set 
aside by you.; except for special causes not stated or appearing 
in this case. 
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In reference to your second point, it seems to me that where , 


‘the claims or accounts of public officers or others, whether for 
salary or other consideration, have been regularly settled and 
closed at the Treasury Department, those settlements cannot be 
set aside or re-opened by you, except upon the grounds of 
‘¢ mistakes in matters of fact,”’ or, ‘ the discovery and produc- 
tion of material testimony ;” and these are also the special 
causes above alluded to, which alone would warrant you in 
setting aside or re-opening the decisions of your predecessor 
upon matters within the scope of his official authority. For all 
other errors alleged to exist in such settlements and decisions, 
remedies must be found in the judicial tribunals, or in appeals 
to Congress. ‘They are not open for revision by your depart- 
ment. The acts of your predecessors were done by an authority 
and jurisdiction equal to your own, and to set aside an act, done 
by authority competent in law, is the exercise of a supertor au- 
thority. Yours being equal only, you cannot do it. 

These views appear to me to be sanctioned by all the legal 
analogies to be derived from the exercise of special powers and 
jurisdictions ; and that this degree of formality should be at- 
tributed to settlements made and completed by the proper au- 
thority of your department, and to acts done in pursuance of 
the decisions of your predecessors, seems to me to be quite ne- 
cessary to the despatch of the public business, and to be required 
alike for the security of individuals and for the security of the 
public Treasury. Persons who have settled their accounts at 
the Treasury, would be exposed to the danger of having those 
settlements reviewed, at any distance of time, and the same ac- 
counts re-adjusted to their disadvantage, upon no other ground 
than a difference of opinion between the reviewers, and their 
predecessors in office who made those settlements ; and as to 
individual claims against the Treasury, no matter how often and 
how solemnly rejected, they would still be presented for a more 
favorable adjudication, to every succeeding Secretary, and the 
chances are greatly in their favor when half a dozen rejections 
could not defeat them, and one decision in their favor would 
give them final success. 

The opinions I have expressed upon the points submitted by 
you, are in all material respects, fully sanctioned and sustained 
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by the decision of the Circuit Court of the United States for thé 
' District of Virginia, in the case “ Exparte Robert B. Randolph” 
(2 Brock. Rep. p. 470, &c.) and by the decision of the Supreme 
Court in the case of the United States vs. the Bank of the 
Metropolis, (15 Peter’s Rep. p. 400, 401.) 

In the first of these cases it was explicitly decided by Chief 
Justice Marshall, and Judge Barbour, that where an officer had 
settled his accounts at the proper Department, that settlement 
could not be opened and re-stated upon the ground oo it had 
been erroneously made in the first instance. 

In the case of the United States vs. the Bank of the Metro- 
polis, the expressions of the Supreme Court are so direct and 
applicable to the present occasion, that I must quote a portion 
ofthem. That court says: ‘The third construction asked the 
court to say, among other things, if the credit given by Mr. 
Barry (Postmaster General) were for extra allowances, which 
the said Postmaster General was not legally authorized to allow, 
' then it was the duty of the present Postmaster General to dis- 
allow such items of credit. The successor of Mr. Barry had the 
Same power and no more, than his predecessor, and the power 
of the former did not extend to the recall of credits or allow- 
ances made by Mr. Barry, if he acted within the scope of his 
official authority given by law to the head of the Department. 
This right inan incumbent of reviewing a predecessar’s decisions 
extends to mistakes in matters of fact arising from errors in 
calculation, and to cases of rejected claims in which material 
testimony is afterwards discovered and produced. But if a 
credit has been given, or an allowance made, as these were, by 
the head of the Department, and it is alleged to be an illegal 
allowance, the judicial tribunals of the country must be resorted 
to, to construe the law under which the allowance was made, and 
to settle the rights between the United States, and the party to 
whom the credit was given. It is no longer a case between 
the correctness of one officer’s judgment, and that of his 
Successor,’’ , 

' It requires no remarks to show the application and effect of 
these judicial decisions, to the questions submitted by you. 
They are authorities too, which must govern both you and me, 
and the legal advice which I have the honor new to address to 
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you, is founded upon and intended to be entirely conformable 
to them. , 
] am, very respectfully, yours, &c., 
J. J. CRITTENDEN. 
Hon. THos. Corwin, 
Secretary of the Treasury. 


POWER OF THE EXECUTIVE. 


Where money 18 due from the government to the heirs of one deceased, and 
there is dispute as to the legal descent, the lutter question should be decided 
by the court rather than by the executive officers. 


ATTORNEY GENERAL’S OFFICE, 
January 28th, 1853. 

Sir: Upon examination of the papers submitted for my 
opinion and advice touching the conflicting claims of Messrs. 
M. Torrence, Ben. W. Walker, and Bryant Duncan, each 
demanding to have and receive the sum of $14,600 with interest 
allowed by an act of Congress of 30th July, 1832, ‘ to the legal 
representatives of Gen. James C. Watson, late of the State of 
Georgia, deceased,”’ each claiming to be the legal representative 
of the estate of the deceased, my advice is, that you require the 
claimants to settle their conflicting claims by the decision of a 
court of competent jurisdiction, wherein the claimants shall be 
parties complainant and defendant, interpleading and asserting 
their respective pretentions. 

The question, who is the true, lawful and proper representa- 
tive of the estate of the said deceased James C. Watson, having 
rightful authority to receive and to acquit the Government, in 
its character, and under the peculiar circumstances presented 
for your consideration, is one which neither you nor I can 
decide with safety to the Government. It is a case proper for 
the decision of the Judiciary. Any opinion I might give you, 
if erroneous, would not protect the Government for a payment 
made in pursuance of it, if the Judiciary upon a proper appeal 
to it, should be of a different opinion. Neither you nor I are 
clothed with the power necessary to decide and conclude the 
parties by any decision either of us might make. 
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Because of the nature of the controversy and the peculiar 
circuinstances attending it, the only advice which I-can ive 
you is, to send the parties to the courts of justice to litigate their 
claims and to have a decision binding and finally conclusive 
between and upon them all. 

Very respectfully, yours, &c., 
J. J. CRITTENDEN. 

Hon. Tros. Corwin, 

Secretary of the Treasury. 


CLAIMS OF LIEUTENANTS OF TOPOGRAPHICAL ENGINEERS, 


The Secretary of State may sanction the reimbursement of lieutenants of the 
corps of Topovraphical Engineers, for personal expenses incurred in the 
execution of the 6th article of the treaty of Washington of 1842; and in re- 
constructing the maps showing the boundaries under that treaty. 


ATTORNEY GENERAL’s OFFICE, 
February 14, 1853. 

Sir: I have duly considered your letter of this month, re- 
specting the reimbursement of the personal expenses of Col. J. 
D. Graham, Lt. Thorn and Lt. Reynolds, No. 65, 66 and 67, 
of the Topographical Engineers, whilst employed in the execu- 
tion of the 6th article of the treaty of 1842, between the United 
States and Great Britain, concluded at Washington: (S Stat. 
at large, p. 575:) under the act of Congress to carry into effect 
that treaty, approved 3d March, 1843, (5 Stat. at large, p. 
623,) and under the enactment for ‘‘ restoring, by reconstruc- 
tion under the direction of the Secretary of State, the maps 
showing the demarkation of boundary under the treaty of 
Washington of August 9th, 1842, which were destroyed by fire 
at the city of Washington, on the night of April 17th, 1848, 
and of procuring the authentication thereof,’? approved 12th 
August, 1848, (9 Stat. at large, p.°297.) 

By article 6th of that treaty it was agreed that Commissioners 
Should be appointed, one by each of the contracting powers, 
for the purpose of running and tracing those parts of the line 
between the source of the St. (roix and the St. Lawrence 
rivers, which will require to be run, and for marking the residue 
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‘of said line by proper monuments on the land, &c., and for 
tracing on proper inaps the dividing ling along the river St. 
John’s to the outlet, &c., and to fix and mark by proper and 
durable nonuments on the land the line described in the Ist 
article of the treaty, &c. 

The act of Congress to carry into effect the 6th article of that 
treaty, for the appointment of a Commissioner and his salary, 
authorized the President of the Umited States ‘to cause any 
one or more of the officers of the corps of Topographical Engi- 
neers as the service may require, to be employed to aid and as- 
sist the said Commissioner in running and marking the said 
line.” 

The President of the United States, having appointed Albert 
Smith, Esq., of Portland, Maine, as the Commissioner on the 
part of the United States, instructed him through Mr. Webster, 
then Secretary of State, (the President’s proper minister speci- 
ally constituted by law for transacting the business of our gov- 
ernment in relation to our affairs with foreign nations,) by letter 
from the Department of State of 17th March, 1843, to the Com- 
missioner, that *‘ It had been usual, when the service required 
the attendance of the Commissioner at Washington to complete 
their reports, or for other purposes, to allow their necessary 
traveling expenses, and the same allowance will be made to 
you.? * * * * * ¢ Under the head of contingent ex- 
penses of the commission, will be embraced your reasonable 
personal expenses, and those of your clerk while in service, as 
well as those of the officers of the ‘lopographical Engineers, 
who may be detailed to assist you in the field, the pay and sub- 
sistence of assistant surveyors, chain-bearers and laborers, and 
necessary expenses of exploring parties, &c.,&c. * * * OF 
all these expenses you will keep a regular account, which, 
together with the necessary vouchers, you will render and 
transmit quarterly to the Fifth Auditor of the Treasury for set- 
tlement.”’ | 

In virtue of the enactment of 1848, before mentioned, for re- 
storing by reconstruction, under the direction of the Secretary of 
State, the maps which had been destroyed by fire, the Secretary 
of State confided the business,to Col. Graham, and Lieutenants 
Thorn and Reynolds, of the ‘Topographical Engineers, who 
were originally detailed to assist in the work. 
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The documents of their necessary and personal expenses | 
whilst actually employed in the business in the field originally, 
and in the restoring by reconstruction, &c., with the necessary 
vouchers, constituting accounts No. 265, 266 and 267, referred 
to in your letter, were transmitted to the Fifth Auditor, who 
thought them perfectly equitable and within the instructions, 
but referred them to the Secretary of State, respectfully sug- 
gesting to him that he ‘is to be the judve of that.” 

The act of 30th September, 1850, (9 Stat. at large, p. 541, 
ch. 90,) made an appropriation of $1,152, for paying Lieut. 
Thorn, ** of the Topographical Engineers, while acting on the 
north eastern boundary, during the years 1843, 1844 and 1845, 
for his necessary traveling and other personal expenses, as au-— 
thorized by the Secretary of State.”’ This is a legislative re- 
cognition and sanction of the authority of the Secretary in issu- 
ing his instructions on the subject of the present applications 
for paying of like personal expenses in the like services on the 
north eastern boundary. 

Under the instructions and regulations, so issued from the 
Department of State, Iam of opinion that the charges of the > 
personal expenses of Col. Graham, Lt. Thorn and Lt. Rey- 
nolds, respectively, numbered 65, 66 and 67, may be allowed 
and ordered to be reimbursed, if your mind shall be satisfied 
by the accounts and vouchers that such personal expenses were 
actually incurred by those officers in the execution of the duties 
for which they were detailed. The claims to have their per- 
sonal expenses reimbursed, under the instructions and regula- 
tions so issued from the State Department, seem to me to be 
clearly within the principles adjudged by the Supreme Court of 
the United States, in the cases of the United States vs. Mc- 
Daniel, 7 Peters, 4, 5, 14, 15; Fillebrown’s case, 7 Peters, 31, 
37, 46 ; and Gratiot’s case, 15 Peters, 373, 374, 375. Indeed, 
the claims to be saved from loss by reimbursement of actual 
and necessary expenses, are stronger than claims for additional 
compensations for the services performed. 

Very respectfully, yours, &c., 
J. J. CRITTENDEN. 
Hon. Epwarp Everett, 
Secretary of State. 
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REPAIRS UPON A WRECKED FOREIGN-BUILT VESSEL. 


Where a vessel, foreien-built, wes wrecked m the United States and afterwards 
purchased and repaired by a citizen of the United States, held, that the ex- 
pense of getting such vessel afloat and in a proper posiuon for being repaired 
should be taken into account In deciding whether the repairs put upon such 
vessel shall be equal to three-fourtis of the cost of said vessel when repaired. 


ATTORNEY GENERAL’s OFFICE, 
February 14, 1853. 

Str: The case stated in your letterof the 11th of this month 
is, that a foreron-built vessel was wrecked within the United 
States and purchased, when so wrecked, by American citizens, 
“for $200: they expended subsequently in the hire of lighters, 
blocks, tackle, and labor in getting her afloat and towing her to 
Norfolk for the purpose of being repaired, the sum of $1,700; 
the amount of repairs put upon her at Norfolk was $493.04, 
making the full cost of the vessel when repaired $2,394.04.” 

The act of Congress approved 23d December, 1852, autho- 
rizes the Secretary of the ‘Treasury ‘‘to issue a register or en- 
rolment for any vessel built in a foreign country, whenever such 
vessel may have been, or shall hereafter be, wrecked in the 
United States, and have been, or shall hereafter be, purchased 
and repaired by a citizen or citizens thereof: Provided, that 
it shall be proved to the satisfaction of the Secretary of the 
Treasury that the repairs put upon such vessels shall be equal 
to three-fourths of the cost of said vessel when so repaired.” 

The question submitted for my opinion is, whether the afore- 
mentioned sum of $1,700 so, as aforesaid, expended by the 
American owners, after their purchase of the wrecked vessel, is 
to be considered as composing a part of the repairs put upon 
the vessel so wrecked, purchased and repaired, in deciding upon 
the claim of the American owners to have a register or enrol- 
ment of their vessel. 

The subjects of the act of Congress above quoted are, any 
foreign-built vessel ‘“‘wrecked” in the United States, * pur- 
chased and repaired”’ by a citizen or citizens of the United 
States, and the cost of ‘the repuirs put upon such vessel.” 


The definition of the verb ‘to repair,” as given by standard 


lexicons, is, “to restore to a sound or good state after decay, 
injury, dilapidation, or partial destruction ;” ‘to recover.” 
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In the case legislated for, the thing injured is a vessel, the 
injury to it is by being wrecked, that wreck is to be recovered, 
repaired, restored to a good state after having been wrecked, 
after having been stranded, or dashed against rocks, or sub- 
merged. 

The first movement in the repairing of the wrecked vessel 
would necessarily be to recover her froin the submarine or fixed 
situation, to lift her from the rocks or shoal, to get her afloat 
and tow her into port, where she can be safely overhauled so 
that the extent of the injury may be ascertained and amended. 

All the costs and charges from the first expenditure to recover 
a vessel] from her wrecked fixed situation to the last expendi- 
ture to put her in proper trim for use, in gestoring her to use- 
fulness in earning freight as she was before she was wrecked, 
seem to belong properly to the account of repairs made upon 
the vessel. 

If a house injured by fire be repaired, would it be proper, in 
computing the cost of repairs, to omit the expenses of removing, 
from the interior of the remaining walls, the smoking ruins, the 
fallen slates of the roof and the bricks and mortar of the inner 
crumbled, tumbled walls, the charges of scaffolds and platforms 
for the laborers to stand upon whilst repairing the destruction 
caused by the fire? That the removed rubbish, and these ap- 
pliances necessarily used in the reconstruction, do not adhere 


to the building when refitted for habitation, would be no reason- - 


able cause for excluding those necessary things from the account 
when computing the costs of repairing the building. 

In my opinion, the said sum of seventeen hundred dollars 
must be taken into account in solving the question whether 
‘“‘the repairs put upon such vessel shall be equal to three-fourths 
of the cost of said vessel when so repaired.” 

Very respectfully, yours, &c., 
J. J. CRITTENDEN. 
Hon. Tnos. Corwin, 
Secretary of the Treasury. 
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CONSTRUCTION OF THE ACT RELATIVE TO STEAM VESSELS. 


By the fourth section ofthe act of 30th August, 1852, vessels which are required 
to have two, three, four, or six life boats, must have one of metal, fire-proof. 
By the ninth section of said act, public vesseis of the United States, or vessels 
of other countries ; steamers used as ferry-boats, tug-boats and towing-boats ; 
and steamers not exceeding one hundred and fifty tons burthen, which are 
used in whole or in part for navigating canals, are exempted from inspection. 


ATTORNEY GENERAL’S OFFICE, 
February 14, 1833. 

Sin: The questions propounded to you in the letter of the 
Supervising Inspector of the third district, in his letter of the 
17th of January last, arising under the act approved 30th 
August, 1852, “‘to ainend the act to provide for the better 
security of the lives of passenvers on board of vessels propelled 
in whole or in part by steam, and for other purposes,” (session 
acts, p. 61, chap. 106,) which you referred for my opinion, have 
been duly considered: 

To the first question I answer, that, whether the ee ac- 
cording to her tonnage, is to have two, three, four or six life- 
boats, according to the fourth section of that act, one of the life- 
boats must be of metal, fire-proof, the others may be of wood. 

‘To the second question I answer, that, the ninth section of 
the act taken in connection with the forty-second section does 
exempt * public vessels of the United States, or vessels of other 
countries,’ ‘* steamers used as ferry-boats, tug-boats, towing- 
boats,’’ * steamers not exceeding one hundred and fifty tons 
burthen,”’ which are ‘used in whole or in part for navigating 
canals,” from all inspection. 

The ninth section enacts ‘‘ that instead of the existing provis- 
ions of Jaw for the inspection of steamers and their equipment,” 
&c., * * * ® two inspectors shall be appointed by the 

collector or other chief officer of the customs, with the supervi- 
sing inspector of the district, (to be appointed by the President, 
by and with the advice and consent of the Senate, according to 
the eighteenth section of the act) and the judge of the District 
court, in each of the collection districts named in theact. The 
forty-third section enacts, 

‘¢ That all such parts of this act as authorize the appointment 
and qualification of inspectors, and the licensing of engineers 


- 
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and pilots, shall take effect upon the passage thereof, and that all 
other parts of this act shall go into effect at the time and places”’ 
therein mentioned. ‘The forty-fourth section repealed ‘all parts 
of laws heretofore made which are suspended by or are incon- 
sistent with this act.” 

By the effect of this act, upon its passage the pre-existing 
provisions of law ‘* for the inspection of steamers, and their 
equipments,” were repealed, and this act of 30th of August, 
1852, was substituted for such pre-existing laws for inspection, 
(so say the 9th and 44th sections) and by the 42d section, the 
act does * not apply to steamers as ferry-boats, tug-boats, tow- 
ing-boats, nor to steamers not exceeding one hundred and fifty 
tons burthen, and used in whole or in part for navigating canals.” 

So there are no other inspectors of steam-vessels, or steam- 
boats than those appointed under this act of 1892, and they 
have no authority to inspect the steam-vessels or steam-boats so 
excepted by the forty-second section of the act of 1852. 

| Very respectfully, yours, &c., 

| J.J. CRITTENDEN. 


Hon. Wm. L. Hopes, 
Acting Secretary of the Treasury. 


ESTATES OF DECEASED SOLDIERS. 


Section seven of the act of 3d March, 1851, to found a military asylum, ap- 
propriates all moneys belonging to the estates of deceased soldiers remaining 
unclaimed for three years subsequent to the soldier’s death, so that such 
moneysmay be drawn from the Treasury without further special appropriation, 


ATTORNEY GENERAL’S OFFICE, 
; February 16, 1853. 

Sir: In consequence of a question raised by the Second 
Comptroller, you ask my opinion ‘ whether the seventh section 
of the act of March 3d, 1851, to found a Military Asylum, ap- 
propriates all monies belonging to the estates of deceased sol- 
diers remaining unclaimed for three years subsequent to the 
" soldier’s déath, so that such monies may be drawn from the 
Treasury without further special appropriation?” 
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That section (9 Stat. at large, p. 596, ch. 25,) enacts, * That 
for the support of the said institution, the following funds shall 
be set apart, and the same are hereby appropriated; * * ® 
and all monies belonging to estates of deceased soldiers, which 
now are, or may hereafter be unclaimed for the period of three 
_years subsequent to the death of said soldier or soldiers, to be 
repaid by the commissioners of the institution, upon the demand 
of the heirs or legal representatives of the deceased.” 

The appropriation, so made, is a current perpetual appropria- 
tion, as long as the act itself is unaltered and unrepealed, and 
other further or special appropriation, to enable the commissioners 
of the army asylum to draw the monies from the ‘Treasury, is 
wholly unnecessary, and would be superfluous. 

This seems to me to be the clear import and intention of the 
Statute. 

Very respectfully, yours, &c., 
J.J. CRITTENDEN. 


Hon. C. M. Conran, 
Secretary of War. 


CIRCUIT AND DISTRICT COURTS OF THE DISTRICT OF 
COLUMBIA. 


The Circuit and District Courts of the District of Columbia are Circuit and 
District Courts of the United States within the meaning of section ]67 of act 
Ixth May, 1842, and the clerk thereof is required to return a semi-annual 
account of his fees and emoluments; but said clerk as ex officio clerk of the 
Criminal Court of said District is not required to make such return for the 
Criminal Court. 


ATTORNEY GENERAL’S OFFICE, 
February 28, 1853. 
Sir: You request my opinion on two questions, stated in 
your letter of 21st of this month. 


1. Whether the Circuit and District Courts of the District of 


Columbia are Circuit and District Courts of the United States 
within the meaning ot the paragraph No. 167 of the act of May 
18th, 1842, so that the clerk thereof is required to return a semi- 
annual account of his fees and emoluments ? 
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2. Whether the said clerk, who is ex officio clerk of the 
Criminai Court of the District of Columbia, 1s required by said 
paragraph to return an account of services in said Criminal 
Court? 

The judicial system of the United States consists of one Su- 
preme Court, and of a Circuit Court and of a District Court, in 
each State. In some of the States the District Court exercises 
by law all the powers of a Circuit and District Court.—Act of 
1789, 1 Stat. at large, ch. 20, p. 76. 

The District Courts have coguizance, exclusively of the 
courts of the several States, of all crimes and offences cognizable 
under the authority of the United States, committed within their 
respective districts, or upon the high seas, where no other pun- 
ishment than whipping not exceeding thirty stripes, a fine not 
exceeding one hundred dollars, or imprisonment not exceeding 
six months, is to be inflicted; and also original cognizance of 
all causes of admiralty and maritime jurisdiction, including all 
seizures under the laws of the United States of import, trade or 
navigation, where the seizures are made on waters navigable 
from the sea by vessels of ten or more tons burthen, within their 
respective districts as well as upon the high seas; and also 
cognizance of all seizures on other waters than as aforesaid 
made, and of all suits for penalties and forfeitures, incurred 
under the laws of the United States; and cognizance concurrent 
with the courts of the several States, or the circuit courts, as the 
case may be, of all causes where an alien sues for a tort only in 
violation of the law of nations or a treaty of the United States; 
and cognizance, concurrent as last mentioned, of all suits at 
common law, where the United States sue and the value in 
dispute amounts, exclusive of costs, to one hundred dollars; 
und also, cognizance exclusive of the courts of the several 
States, of all suits against consuls or vice consuls, except for 
offences above the description aforesaid. 

The jurisdiction of the Circuit Courts of the United States is 
partly appellate, from the final judgments and decrees of the 
District Courts, and partly original. 

The jurisdiction of the Supreme Court is partly original, as 
defined by the Constitution, and partly appellate, as defined by 
law. 
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Such are courts of the United States proper, that is, in the 
several States as such, united under the Constitution. 

In the District of Columbia, the act of Congress approved 3d 
March, 1801, (2 Stat. at large, p. 103, ch. 15,) divided the 
territory into the counties of Washington and Alexandria, es- 
tablished a Circuit Court, ‘‘ which shall be called the Circuit 
Court of the District of Columbia,”’ to consist of one chief judge 
and two assistant judges, to hold four sessions in each year, in 
each of the said counties, with the jurisdiction defined therein 
by section 3d, ‘‘to have all the powers by law vested in the 
circuit courts and .jjudges of the circuit courts of the United 
States,’ and a further cognizance by section 5th of writs of 
error and appeals, by section 8th, in cases above the value of 
one hundred dollars, to the Supreme Court of the United States, 
under the same regulations and proceedings as is, or shail be, 
provided in the cases of writs of error or judgments, or appeals 
upon orders and decrees, rendered in the Circuit Courts of the 
United States.” 

By section 12th of this act, there shall be appointed for each 
of the said counties *‘a Register of Wills and a Judge to be 
called the Judge of the Orphan’s Court, who shall each take an 
oath; * * ™ and shall have all the powers, perform all the 
duties, and receive the like fees, as are exercised, performed, 
and received by the Registers of Wills and Judges of the Orphan’s 
Court within the State of Maryland,” with appeals from the 
said courts to the Circuit Court of the District of Columbia. 

By the additional act of Congress, approved 9th April, 1802, 
(2 Stat. at large, p. 166, ch. 31, sec. 24,) **the chief judge of 
the District of Columbia shall hold the District Court of the 
United States in and for the said District, on the first Tuesday 
of April, and on the first Tuesday of October, in every year; 
which court shall have and exercise, within the said District, 
the same powers and jurisdiction which are by law vested in 
the District Courts of the United States.” 

By an act, approved 7th January, 1838, (5 Stat. at large, p. 
306, ch. 192,) another court was established in the District of 
Columbia, **to be styled the Criminal Court of the District of 
Columbia,” to consist of one judge, to hold four terms in each 
year in the city of Washington for the county of Washington, 
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and two terms in each year in the town of Alexandria for Alex- 
andria County; by section 3d, the district attorney, marshal of 
said District ‘and clerks of the circuit courts in the said Dis- 
trict for the counties of Washington and Alexandria respectively, 
shall attend the said criminal court in said counties, and perform 
all the duties now by law required of them respectively, in re- 
lation to the criminal business of the Circuit Court in said coun- 
ues, and shall, respectively, receive the same fees and compen- 
sations therefor, And the jurors and witnesses attending sat 
court in the said counties shall be entitled to,?? &c: section 4th 
defines the jurisdiction of the Criminal Court: section 5th allows 
writs of error in certain cases into the Circuit Court of the 
District of Columbia: and section 7th allows questions of law 
to be adjourned by the Criminal Court with consent of the 
accused, into the Circuit Court for that county of the District 
in which the case is depending. 

These four separate and distinct courts, being so established 
in the District of Columbia, the act of 15th May, 1842, was 
passed, making appropriation for the civil and diplomatic ex- 
penses of the government for the year 1842, upon the paragraph 
No. 167, whereof the questions have arisen which are pro- 
pounded to me. 

That paragraph No. 167 is in these words: ‘ For defraying 
the expenses of the Supreme, Circuit and District Courts of the 
United States, including the District of Columbia; and also for 
jurors and witnesses in aid of the funds arising from fines, 
penalties and forfeitures, incurred in the year 1842, and pre- 
ceding years, and likewise for defraying the expenses of suits 
in which the United States are concerned, and of prosecutions 
for offences against the United States, and for the safe-keeping 
of prisoners, including expenses under the bankrupt law, and 
also including $30,000 arrearages of last year, three hundred 
and seventy-five thousand dollars: Provided, however, that 
every district attorney, clerk of a district court, clerk of a circuit 
court, and marshal of the United States, shall, until otherwise 
directed by law, upon the first day of January and July in each 
year, commencing with the first day of July next, or within 
thirty days from and after the days specified, make to the Sec- 
tetary of the Treasury “* ” * * a return in writing, em- 
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bracing all the fees and emoluments of their respective offices. 
* * « * * And provided, further, that ncthing in any 
existing law of Congress authorizing the pay of a per diem com- 
pensation to a District Attorney, clerk of a District Court, or 
clerk of a Circuit Court, or Marshal or Deputy Marshal, for at- 
tendance upon the District or Circuit Courts during their sit- 
tinys, shall be so construed as to authorize any such payment 
to any one of those officers for attendance upon either of those 
courts, while sitting for the transaction of business under the 
bankrupt law merely, * * © * ” 

The appropriation by this paragraph, No. 167, is temporary, 
and certainly includes the expenses of the United States for all 
the courts, all the jurors, all the witnesses, all the prosecutions 
for offences against the United States, and for the keeping of 
prisoners, and expenses of all suits, in which the United States 
are concerned, incurred within the District of Columbia for the 
objects mentioned in the paragraph No. 167; not excluding ex- 
penses incurred in the Criminal Court for the District of Co- 
Jumbia. 

But upon the purview of this paragraph making appropria- 
tions for the expenses of a single year only, the year 1542, 
Congress thought fit to engraft some permanent provisions, 
some regulations to operate in all future time, so long as the 
provisoes in’ that paragraph should, by future legislation, be 
suffered to stand. 

Among these regulations, which are to continue “ until other- 
wise directed by law,’’ we find the enactment that “ every clerk 
of a District Court,” and ‘every clerk of a Circuit Court,” 
shall, until otherwise directed by law, make to the Secretary of 
the Treasury “a return in writing, embracing all the fees of 
their respective ofhces.’’ Within the description of ‘ every 
clerk of a District Court,”? and ‘¢every clerk of a Circut 
Court,” the two courts in the District of Columbia, styled by 
the law creating them, a District Court and a Circuit Court, are 
included. 

It is supposed they are nota District Court, nor a Circuit 
Court of the United States, because not holden in a State, but 
only in the District of Columbia. That district is not foreign 
to the United States, but is under the exclusive jurisdiction of 
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the Government of the United States, and these two courts 
were created and their jurisdictions respectively regulated by 
the statutes of the United States. The District Court, holden 
in the District of Columbia, is, by its style and name of crea- 
tion and jurisdiction, a ‘* District Court of the United States,” 
having: the jurisdiction of any other District Court of the United 
States, holden in any one of the several States, with admiralty 
and maritime jurisdiction of cases arising on the high seas. The 
Circuit Court holden in the District of Columbia, owes its being, 
jurisdiction and name, or style, to the statutes of the United 
States, having “all the powers vested by law in the Circuit 
Courts of the United States ;”? with additional powers given, 
~ because of the legislation over the District belonging to Con- 
gress, exclusive of the jurisdiction of the States, which ceded 
the territory. 

They are, indeed, but legislative courts, tle creation of the 
legislative power, in contradistinction to the constitutional courts 
of the United States, yet, they come within the meaning and 
description of this act. 

Therefore, to your first question, I answer, that the clerk of 
the District Court, and the clerk of the Circuit Court, holden in 
the District of Columbia, are, in my opinion, both embraced in 
paragraph No. 167, and bound to return a semi-annual account 
of the fees and emoluments of those offices, respectively. 

To your second question, I answer that the person, who, 
being clerk of the Criminal Court of the District of Columbia, 
by virtue of his office of clerk of the Circuit Court of said dis- 
trict, is not bound to return a list of his fees and emoluments for 
his services in the Criminal Court. 

The two courts are separate and distinct, their proceedings 
and records are separate and distinct, the offices of clerks are 
separate and distinct, when questions of law are adjourned to 
the Circuit Court or writs of error are sued out from the decis- 
ions of the Criminal Court, to the Circuit Court, the recoras of 
the proceedings, in the Critninal Court, must be certified by the 
clerk of the Criminal Court, not by the clerk of the Circuit Court. 

The law providing that the clerk of the Circuit Court shall 
perform the duties of clerk of the Criminal Court, has made the 
two offices compatible, but has not made the two courts one and 
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the same, nor the two offices one and the same; both courts are 
courts of record, with a clerk of each to record the proceedings 
and decisions of each and to authenticate them. 

By the 7th section of the Judiciary Act of 29th April, 1789, 
(1 Stat at large, p. 76, chap. 20,) “the clerk of each District 
Court shall be the clerk also of the Circuit Court in such District.” 
But it never has been adjudged, nor supposed heretofore, that 
this provision had dispensed with the office of clerk of the 
Circuit Courts or abolished the discrimination between the offices 
of clerk of a District and clerk of a Circuit Court; or annulled 
the distinction between fees of office, as the clerk of the Circuit 
Court and as clerk of the District Court; it only made the two 
distinct offices compatible, to be held by one and the same 
person. ; 

Congress having established within the District of Columbia, 
four distinct courts by their respective appropriate styles of 
Circuit Court, District Court, Orphans’ Court, and Criminal 
Court, in the paragraph number one hundred and _ sixty-seven 
of the act of 18th May, 1842, required the clerk of the Circuit 
Court, and the clerk of the District Court, to make semi-annual 
returns of their fees and emoluments of otlice, to the Secretary 
of the Treasury; in my opinion, the mention of these two only, 
is the exclusion of the others, Congress cannot be supposed to 
have been ignorant of the style of the court created by, and 
standing recorded in the statute books of the United States. No 
rule of construction, no fair process of reasoning can, as | think, 
include the Criminal Court holden in the District of Columbia 
in the requirement to make semi-annual returns of the fees and 
einoluments of office, as prescribed in the aforementioned para- 
graph number 167 of the act of 1842. 

And, therefore, I answer to your second question, that the 
clerk of the Criminal Court of the District of Columbia is not 
required, by said paragraph to return an account of his fees and 
emoluments for services rendered in the Criminal Court of the 
District of Columbia. | 

Very respectfully, yours, &c., 
J.J. CRITTENDEN. 
Hon. Avex. H. H. Stuart, 
Secretary of the Interior. 


TO THE POSTMASTER GENERAL. 685 





Embezzlement by a Clerk in the Post Office. 





EMBEZZLEMENT BY A CLERK IN THE POST OFFICE. 


A cierk in a Post Office acting ag a cashier, Is a public officer within the meaning 
of the penal clause of the Sub-Treasury act of 6th Auyust, 1844, and lable 
to prosecution under it for embezzling funds entrusted to him. 


ATTORNEY GENERAL’S OFFICE, 
March 3, 1853, 

Sir: You request my opinion *‘ whether a clerk in a post 
office, acting as cashier, is a public officer within the meaning of 
the penal clanse of the Sub-Treasury act, and liable to prosecu- 
tion under it for embezzling the funds entrusted to hit ?” 

The enactment alluded to is in the sixteenth section of the 
act, approved 6th August, 1816, (9 Stat. at large, p. 63, chap. 
90,) and that if any one of the said officers, or of those 
connected with the Post Oliice Department, shall convert to his 
own use, in any way whatever, or shall use, by way of invest- 
ment, in any kind of property or merchandize, or shall loan, 
with or without interest, or shall deposite in any bank, or shall 
exchange for other funds, except as allowed by this act, any 
portion of the public moneys entrusted to him for safe-keeping, 
disbursement, transfer, or for any other purpose, every such act 
shall be deemed and adjudged to be an embezzlement of so 
much of the said moneys as shall be thus taken, converted, in- 
vested, used, loaned, deposited or exchanged, which is hereby 
declared to be a felony ; and any failure to pay over or to pro- 
duce the public moneys entrusted to such person, shall be held 
and taken to be prima facie evidence of such embezzlement.” 
That a clerk in the Post-Othce Department is an officer, and 
that a clerk in the Post Office Department, acting as such, and 
entrusted as cashier of the department, with the public moneys 
of the department, is within the letter and true meaning, policy 
and mischief of the said sixteenth section, seems clear to my 


mind. 





Very respecifully, yours, &c., 
J.J. CRITTENDEN, 


Hon, N. K. Hauu, 
Postmaster General of the U.S. 


VoL. v—4AL 


NOTE. 


Among the Opinions of the Attorneys General, extending from 
the beginning of the Government, several were found to contain 
SO meagre a statement of facts as to render them, in many in- 
stances, unintelligible to any one but the officer to whom they 
were addressed. ‘These were omitted by the editor of the pre- 
vious volumes. <A very few others seem to have been omitted 
inadvertently. But the editor has carefully selected, from them 
all, such as appear to be most useful; which are published in the 


Appendix. 
C. C. A. 
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APPENDIX. 


ASSAYER, &e., OF THE MINT. 


The Assayer, Chief Coiner, and Treasurer of the Mint cannot execute their 
offices legally, unless they have given bonds for the faithful performance of 
their duties, 


DeEcEMBER 6, 1793. 


Str: The fifth section of the act establishing a mint, directs that the 
Assayer, Chief Coiner, and Treasurer, previously to eutering upon the 
exccution of their respective offices, shall each become bound to the. 
United States, with one or more sureties, in the sum of $10,000, with 
condition for the faithful and diligent performance of the duties of his 
office. With this requisition the persons who are commissioned ag 
Assayer and Chief Coiner have not, it seems, as yet complied. Can 
they, then, execute their offices? is your question. I answer that they 
cannot; because the bond is a preliminary to the execution. I recol- 
lect a subtle doubt which was once raised upon a law inflicting a pen- 
alty of five hundred pounds upon a justice who should presume to ex- 
ecute the office of justice before he took an oath. It was contended, 
that if he chose to submit to the penalty, he might proceed in the 
functions, and his acts would, notwithstanding, be valid. If this were 
law, (which, however, I disbelieve,) it was certainly the ultimate point 
to which the law can, in such cases, be extended. But between that 
instance and the situation of the Assayer and Chief Coiner, the interval 
is so great as to afford no protection to the latter from the former. In 
the former, there is a far greater appearance of recognizing a right to 
execute, than in the latter, to which that right is impliedly denied. 

EDM. RANDOLIVH. 

To the Szcrerary or Stare. 


THE PARDONING POWER. 


The consideration of the application for pardon postponed until after the trial 
of Petitioner. 


PuivavEtputa, March 9, 1795. 


Sir: The Attorney General, having made the necessary inquiries 
respecting the case of John Mitchell, one of the insurgents recom- 
mended by Gen, Morgan as a proper object for pardon, has now the 
honor to report to the President of the United States: 

That it appears, by the voluntary confession of the said John Mitchell, 
that he was present at, and concerned in, the attack upon and destruc- 
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tion of General Neville’s house; and that, in company with another, he 
afterwards robbed the carrier of the mail of the United States, of the 
said mail, on the highway in Westinoreland county. That the apolo- 
gies he otters for these crimes, are, that he was induced to commit tho" 
first by the instigation of B. Parkinson, who told him that if he did 
not go and destroy General Neville’s property, he should be served so 
himself; and that D. Hamilton persuaded him to commit the latter, 
and afterwards gave him mouey for so dving. That there does not ap- 
pear to the Attorney General any thing in this man’s case which, at 
this point of time, calls for particular indulgence; and although it may 
be very consistent with the public interests finally to extend mercy to 
him, yet, as he did not accept the general amnesty offered by the Pre- 
sident, and as the security of the mail is of great public importance, 
the Attorney General is of opinion that no pardon should be granted 
before trial; and that some benefit will result from the conviction of a 
person guilty of this offence, although he should afterwards receive the 
mercy he asks. 

The Attorney General also learns that Mitchell does not sustain, in 
other respects, a very good character; and that two gentlemen from 
the western counties, who bailed some others charged with treason, re- 
fused to be security for Mitchell, although the attorney of the district 
agreed to accept bail for his appearance. 

The Attorney General therefore recommends that the further con- 
sideration of the case of John Mitchell be postponed until his tral 
shall have taken place. . 

All which is respectfully submitted : 
WM. BRADFORD. 


To the PresIDENT OF TUE UNITED States, 


ISSUE OF LAND CERTIFICATES. 


More than five months having elapsed since the certificates were suapended, and 
no proof of illegal conduct having been offered, it is suggested that the cere 
titivates be issued. 


Puirapeirura, Afay 1, 1798. 

Sir: I have, agreeably to your request, taken into my consideration 
the complaint of General Morgan against R, C. Anderson, the prin- 
cipal surveyor, and his deputies, of Jands set apart for the officers and 
soldiers of the Virginia line or continental establishment, together with 
the affidavits filed in support of itand the memorial of Nathaniel Massie, 
one of the deputics, the letter of Colonel Anderson, and the papers to 
which it refers. 

More than five months have clapsed since you have suspeuded the 
certifying of the title to the lands for which patents are claimed by 
Colonel Anderson, or some one of his deputies; which appears to me 
to have been suflicicntly long for producing to you satisfactory proof 


a 
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that the laws of Virginia have been in some material degree violated, 
and in a manner injurious to General Morgan or others, if such practices 
have taken place. The uature and extent of the injury might have 

also been specified and proved by General Morgan, if he sustained any, 
which he certainly believes he has. Though I do not assent to the 
ideas and reasoning expressed by Mr. Massie, yet, upon the whole cir- 
cumstances of the case as it now stands before you, I do not think it 
reasonable for you any longer to suspend your certificate in those 
instances, especially whigre the surveys were not made for the surveyor 
or any of his deputies, but have been purchased by, and assigned to 
him, bona fide, for valuable consideration paid by them. 

Tan, sir, &e., &c., . 

3 CHARLES LEE. 
To the Secrerary or War. 





THE VICE-ADMIRALTY COURT OF ST. DOMINGO. 


Proceedinge i in the Vice Admiralty Court of St. Domingo are nullities, for the 
reason that the Court is not lezally constituted, 
Indicates proceedings for redress on the part of neutral proprietors. 


CASE FOX OPINION. 


Sundry American vessels have lately been captured in the West 
Indies, by British cruisers, and carried into Cape Nicholas Mole, in the 
island of St. Domingo; at which places these American ships, with 
their cargoes, have been libelled and condeinned, in a court styling 
itself a British court of vice- -adiniralty, over which Richard Combauld, 
Esquire, presided as judge. In this court, where the captures were 
made by king’s ships, the proceedings have ‘been had in his Majesty’s 
name; and in all cases they have been carried conformably to the usual 
mode of proceeding in the vice-adiiralty courts in the West Indies. 
Upon condemnation taking place, the ships and cargoes have been 
ordered to be delivered up to the captors, upon their giving bail in the 
amount or value there@f to answer the appeals of the claimants. But 
in what manner or form the bonds have been taken does not appear, 
no copies being transmitted ; neither is it known, in the event of the 
evacuation of Cape Nicholas Mole by the British, In what custody or 
preservation they may be. 

Several processes in cases thus circumstanced have been transmitted 
by the Insurance Company of North America, and by the Pennsylva- 
nia Insurance Company, to their agent in London, for the purpose of 
prosecuting appeals in the names of American owners from the sen- 
tence of condenmation so passed at St. Domingo. 

But, in consequence of some intercourse whieh has taken place 
between thé British Government and Mr, King, the minister of the 
United States of America, wherein it is understood that the British 
Government declared that there had not been any vice-admiralty court 
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at Saint Domingo legally constituted, it hath become doubtful to the 
agents of the said insurance company whether the proper mode of 
seeking redress from such condemnation will be by the usual course of 
appeal to the Lords Commissioners in prize causes. 

You are therefore requested to give your opinion what steps are 
most advisable to be pursued for obtaining redress on behalf of the 
American owners of ships and cargoes thus condemned ; and whether 
any distinction arises between causes where commanders of his Majes- 
ty’s ships make the seizure, and where privateers are the captors. 


OPINION. 


There being no British vice-admiralty court legally constituted in 
the island of St. Domingo, the proceedings which have been bad in 
this, and other causes at Cape Nicholas Mole, are, I apprebend, to be 
considered as mere nullities, upon which no proceedings in the way of 
appeal can be founded ; and this, without distinction whether the cap- 
tures were made by king’s ships or privateers. The proper mode of 
obtaining redress on behalf of the neutral proprietors, is by giving in 
claims in the high court of admiralty, and taking out a monition 
against the captors to proceed to adjudication in that court. Under 


these proceedings full redress may be obtained. 
J. NICHOLL. 


Commons, October 3, 1798. o 


PHILADELPHIA, January 10, 1799. 


Sir: I concur in the opinion expressed by Dr. Nicholl upon the 
case submitted to him, I will add, that the neht of property remains 
in the original owners at this time; so that, if the vessel can be found 
in the United States, it may be recovered by action of detinue, or its 
value by an action of ¢trover, in a common-law court. But, to sustain 
such actions, there must be formal and sufficient documents obtained 
from Great Britain to prove that the vice-admiralty court held by R. 
Combauld, was without authority; which documents are to be obtained 
through our minister at London. What they sould be, or from whence 
they should emanate, I am at a loss to say; but I will suggest that 
a note of the minister of foreign affairs, and a certificate from the high 
court of admiralty to this etlect, would probably be sufficient. 

For ordinary injuries done by the subjects of one nation to those of 
another, all that is usual, or to be expected, is, that the ordinary tribu- 
nals competent to afford relief should be open to the injured party, to 
which he should apply; and in such ordinary cases the nation Is not 
deemed responsible, even although the redress sought should not be 
obtained, But this rule does not appear to be applicable to the extra 
ordinary injuries done to the citizens of the United States under the 
authority of the British governor and commander-in chief at St. De 
miugo, aud by means of the commanders of tie British public ships of 
war. 
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It is represented that General Simcoe, the British governor and 
commauder-in-chief at St. Domingo, erected and authorized the vice- 
admiralty court held by Combauld, first at Port-au-Prince, and after- 
wards at Cape Nicholas Mole; that this court did in fact openly and 
continually exercise admiralty jurisdiction there for nearly two years,— 
(during which period many condemnations were made of vessels and 
cargoes seut there for trial by the public ships of war belonging to his 
Britannic Majesty, who certainly ought to have sent them to some 
lawful court of adjudication ;) and that the amount of condemnations of 
American ships aud cargocs by this court (if it is to be so called) has 
been comprted to exceed one million and a half of dollars. 

Thus these losses, if the representation be true, are chargable to the 
irregular, unwarranted, aud improper conduct of the fleets aud armies 
of. his Britannic Majesty; and compensation for them may be clained 
for the American citizens by the Government of the United States, 
from the Government of Great Britain, upon the same principles which 
mcluded in the 7th article of the treaty of amity, the captures under 
Adimral Jervis’s orders of blockade. 

Though the proceedings of this vice-admiralty court are admitted to 
be without authority, yet they cannot be said to have been without 
color of authority from the British nation; and on this principle it 
becomes the justice and honor of the nation to make adequate satistac- 
tion, Surely it was in the power of his Britannic Majesty to have 
suppressed these unwarranted proceedings; and that they were not 
suppressed soon after they were notified, furnishes a subject of just 
complaint to the United States, which ought not to be passed in silence, 
Undersuch circumstances, it is not reasonable merely tosay to the Ameri- 
can citizens who have been injured, that the British courts are open to 
hear your complaints against the individuals who did the injuries, and 
to do you justice; for perhaps those individuals may not now be found, 
or, if found, may be incompetent to satisfy such judicial sentences as 
shall be obtained. I believe it to be the duty of the President to 
endeavor to obtain, by negotiation and treaty, compensation for these 
injuries; but to what point those endeavors are to go, I shall not venture 
to say. 

I have the honor, &c., &c., 
CITARLES LEE, 


To the Secretary OF STATE. 


INSULT TO THE SPANISH MINISTER. 


There is no provision in the Constitution, nor in any law or treaty, which 
reaches the case. 
Wasuincton, May 12, 1802. 
Sir: I bave the honor to enclose to you the communications which 
I received yesterday from the Spanish minister, together with my ideas 
oo the subject. 
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I can find no provision in the Constitution, in any law of the United 
States, or in the treaty with Spain, which reaches the case. I have ex- 
amined them particularly. The communication states a transaction in- 
volving a high-handed breach of the peace, an outrageous riot, and an 
agoravated violation of the law of nations. The principles of this law, 
touching the present subject, are stated generally and summarily in 
Vattel, p. 2, chap. 6. The law of nations is considered as a part of the 
municipal Jaw of each State. Their courts must be competent to 
animadvert on the above stated offences. I doubt the competency of 
the federal courts, there being no statute recognizing the offence, Sup- 
pose a foreign iminister should be grossly offended, and he should 
choose to pursue the offender criminaliter: could it be in the federal 
courts? I think not. The tearing of the national flag, and other acts 
of insult, rendered the riot more atrocious. Probably the matter,.in 
some of its circumstances, has been misrepresented to Mr. Yrujo. I 
presuine the sheriff had writs in favor of those mechanics who were 
about fastening the ship with chains, and that they were acting in aid 
of him in serving the processes, 

I think the measures you proposed, of asking the Governor of Penn- 
sylvania to cause an inquiry to be made, and the legal steps to be taken 
to bring the offenders to punishment, are the proper ones. If the object 
of the people’s collecting was an unlawful one, all and every one are 
liable in Jaw for what any one did. If so, or if the leaders are known, 
there can be no need for a proclamation offering a reward for the dis- 
covery of what is sufficiently notorious. Perhaps the Spanish minister 
may be particular as it respects the proclamation; if so, and it should 
be thought expedient and due to the dignity of his nation to issue one, 
perhaps one merely warning of-the danger, and cautioning ayainst a 
repetition of such a daring outrage in future, would be most. useful. 
These are, however, only hasty ideas. 

I an, sir, &c., &e., 
LEVI LINCOLN. 

To the Secretary or State. 


CLAIM FOR CAPTURE OF A DANISIT BRIG. 


The United Statea are not bound to make eompensation to parties who have 
neglected to prosecute appeals in the courts invested with jurisdiction and 
power to administer relief. 


Wasnincton, /ebruary 10, 1803. 


Sir: From an examination of the case which you put into my hands 
yesterday respecting the Danish brig Heinrich, it appears many of the 
matters complained of are mere cireumstantial errors, or such as prob- 
ably would have been corrected had the claimants pursued their proper 
remedy by an appeal. However sudden, irrcgular, and hard on the 
party, the process aud the judgment may have been, it must be binding 
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until reversed by a judicial proceeding. It would be dangerous for the 
Legislature or the Executive of the United States to adopt a different 
principle. At any rate, if the claimants have been injured in this, as 
in other similar eases, they ought to be turned over to the individuals 
doing the injury. The Government of the United States, as it has 
not been in tault, ought not to consider itself as responsible ; especially 
as the wrongdoers are, or have been, in a situation to have been ren- 
dered accountable for ‘their conduct 6 the injured, IT am inclined to 
think the ree: iptures were justifiable, in carrying the bng in, which had 
been in the possession of the Frenc h eight or ten days: and that they 
did it, and were entitled to salvage, if entitled, not by the acts of Con- 
gress, but by the application of the general ‘principles of the law of 
nations. And although the recaptors may have claimed, and the court 
adjudged salvage, on the idea that the acts of Congress gave it; yet, if 
In this they were mistaken, and it was demandable on weneral princi- 
ples, the judgment of the admira!ty court may be considered as sub- 
stantially correct. It is certain that the British courts of admiralty and 
our own, in one or two instances, have considered these general princi- 
ples as applicable to the cases of a recapture of a neutral vessel from a 
belligerent power. 

Upon the whole, I know of no principle by which the United States 
are bound to compensate for the injuries onli of. The law is 
open, and the individuals amenable, su faras they have been wrongdoers, 

On this ground, the case, in my opinion, (hastily formed,) places 
itself. 

-  Thave the honor, &c., 
LEVI LINCOLN 


To the Secretary oF SraTE. 


ASSIGNEES OF BANKRUPTS. ° 


The payment of a debt to, and the discharge of the demand by, two of three 
assignees of a bankrupt’s estate is not strietly a valid discharge. 


Wasuincton, December 1, 1804. 


Ste: In examining the subinitted case of Charles Massey aa others, 
assiirnices of Ambrose Vass, the result is less satisfactory than 1 had 
expected. Assignees, unlike executors, administrators, or partners in 
business, do not. Appear gener aly to possess a joint and several oes 
of receiving and discharging the debts due from the debtors of the Lank- 
rapt; nor do they appear to be considered, in Jaw, as being vested with 
the powers incident to companies or Cor porated bodies, eons the acts 
of the majority are constructively the acts of the rest, and binding on 
them. Assignees for a bankrupt’s estate, having committed to them a 
joint trust for the benefit of the creditors, or third persons, seem to 
resemble the trustees created by a will for the bencfit of a legatee or 
devisee; all of whom must be joined in a valid excercise of their power, 
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unless ite is otherwise expressly provided in the will. In a modern 
compilation of the law merchant, by a gentleman of reputation in the 
State of New York, the above principle under the operation of our 
Statute of b: aukruptey, i is questioned. Inquiring how far a payment to 
one assignee would be good, the author says: “ But I presume, under 
the words of, our act, it “would be held a sufficient discharge; for the 
directious are, that entries shall be made of all the moneys which he or 
they shall receive. But if the reccipt of one be expressly dissented to by 
the other, it will not be valid.” This last position, if correct, and sup- 
ported by authorities, would strongly imply that a payment to one 
assignee (the others not dissenting) would be good; but it 1s not seen 
In examining the authorities cited In the mar gin of the work containing 
the position, that they do support it. Indeed, if-a co-assignee Is present 
when money is paid to his fellow, and he does not dissent, the payment 
may be considered as made in fact to both. But such is not the case 
implied in the general position, or the one under consideration, Nor is 
it seen how the payment to and discharge by one assignee are inferred 
to be suflicient “under the words of the act.” A payment to all the 
assignees, whether the moneys so paid were entered in a book according 
to the directions of our act, or not, would be gocd; therefore its validi-: 
ty does not depend on the entry, which is an act subsequent to a valid 
payment, and may indeed be an evidence of it, but cannot make it such, 
Nor will the words “he or they,” used in “our act,” justify the inference; 
for, by the act authorizing the appointment of one or more assignees, 
the direction to make an Pentry of the money received is ceneril, ate- 
commodated to all cases of bankruptcy, applicable to each case con- 
sisting of one or more assignees, as the case may be. The construction 
of the act is, or fairly may be, that he, in cases where there shall be but 
one assignee, and they, in eases where there shall be more, shall make 
an entry, &c Considering the question as a mere legal’ one, inde- 
Hana of any explanation given by our statute, or the practice ‘uuiler 
t, (for Ido not know what that has been ,) 1t seems to have been decided 
by Lord Hardwick’s opinion, In giving his reasons for a decision 
in 1749, he says “he never knew any determination that a debtor to a 
bankrupt’s estate paying the debt to one assignee, and taking his receipt, 
would be a discharge; but if the assivnee did not bring this money to 
account, and was insolvent, he doubted whether the debtor to the 
bankrupt’s estate would not be liable to pay it over again: for the 
payment to one executor is good, because they have eac +h a power over 
the whole estate of the testator, and are considered as distinet persons; 
yet assignees of bankrupts are in the nature of trustees, and, unless the 
debtor to bankrupt’s estate had taken a reeeipt from the assignee, it 18 
not an absolute discharge.” From the authority of this ease, (which i 
do net find to have been questioned by more modern opinions,) and 
from eereral principles applicable tu cases of a joint trust, Lam inclined 
to think that a payment aud a discharge by two assignees only, where 
there isa third, is not in strictness, a discharge in law: yet, (it they 
should pay the money, or should not become insolvent themselve es, the 
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payment would be ultimately safe. To avoid the consequences of a pro- 
test, a suit, and the possible damages of an unfavorable decision, it may 
have been best to have incurred the trifling hazard of a second demand. 
But I should think it would be expedient to obtain, from all the 
assiumevs, an acknowledgment of the payment which had been made, 
and to advis em of the necessity of joining in the application for 


What remains ads 


To the SecreTARY OF STATE. 






I have the honor, &c., 
LEVI LINCOLN. 





CONCERNING EVIDENCE IN CRIMINAL CASES. 


It is not the right of offenders on trial for violation of the laws of the United 
States, to call upon the officers of the Government to exculpate themselves 
from charges that such officers had given their sanction to the offensive pre- 
ceedings 


Wasuinaton, Afarch 18, 1806. 


Str: The papers containing the examination of William 8. Smith, 
Samuel G. Ogden, and John Fink, which you were pleased to direct 
should be laid before me, I have duly considered. 

From the facts disclosed in that examination, there remains no doubt 
but that the Jaws of the United States have been flagrantly violated. 
The attorney forthe United States, for the district of New York, is now 
proceedmg in a course of legal prosecution against the offenders, which 
I have no doubt will result in their conviction. 

Something in the nature of a defence, or rather in extenyation of the 
offence, appears to be attempted, which I think may not be unworthy 
of remark ; which is, that they were induced to the commission of the 
act by the suggestion and assurances of General Miranda, “that he had 
communicated his project to the President and Secretary of State of 
the United States, and that they had given their sanction to lis pro- 
ceedings.” It cannot, I presume, escape the notice of the attorney for 
the United States, that this defence must be wholly inadmissible ; or, if 
even admissible, wholly ineffectual. Independent of the extravagant 
idea of justifying, or even excusing themselves for the commission of an 
offence, by their relying on the declarations of General Miranda of the 
assent of the Government to its commission, it would be a principle 
by which the honor and dignity of the Government might be wickedly 
assailed, To presume that those who administer this Government, 
would stoop to vindicate their honor, or that of the Government, from 

the charges or calumny of any offender who may be arraigned before 
our tribunals, and who may attempt to implicate them in his guilt, is 
presuming on a state of persopal as well as national degradation, of 
which this Government will not furnish an example. It would be 
affording a weapon with which every conspicuous offender might 
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attempt to wound the administration; as, by only making the allega- 
tion, would claim the right to call upon any of the high officers of the 
Government to justify his defence, or to exeulpate themselves. A 

ractice so embarrassing and humiliating cavnot possibly, I presume, 
ie attempted to be introduced in any court whatever. 

But, admitting such testimony could be asked for : iggyould, if intro- 
duced, be wholly irrelevant; for the President having escr to arrest 
or dispense with the operation of this act, his assent, or even order, that 
it should be violated, would not shield from its pains and penalties those 
offending against it. It appears to me, therefore, that the defence dis- 
closed by the examination ought, In the first view I have taken of it, to 
be repelled upon every principle; and in the second view, as irrelevant, 
and as furnishing no lecal grounds of defence, or even of extenuation 5 
because the declaration of Miranda cannot be considered as legal evi 
dence, and, if even legal, as atfording them any justification fur com- 
mnitting the offence. 

I have the honor, &., &e., 
JOHN BRECKENRIDGE. 


To the PresIDENT OF THE UNITED StraTEs. 


LAWS APPLICABLE TO MICHIGAN TERRITORY. 


The officers of the Territory of Michigan are clothed with the same powers as 
those of the territory of Indiana. : 
The term “officers” includes the Governor, Judges and Sceretary. 


Wasninatox, Afarch 18, 1806. 


Sir: Thad the honor of receiving your letter, covering one from 
Judge Woodward, on which you desire my opinion on the several points 
therein stated. . 


OPINION, 


By the 2d section of the act constituting the Territory of Michigan, 
it is declared, “That there shall be established in the said Territory a 
Government in all respects similar to that provided by the ordinance of 
Congress passed on the 13th day of July, 1787, ‘for the government,’ 
&ic.; and by an act passed on the Gth day of August, 1789, entitled 
“An act,” &e.” By this section alone, the above-mentioned ordinance, 
and the act of Congress, would form the erelusive code on which the 
government of the Territory of Michigan would rest; and, consequently, 
the provisions of the act of the 8th of May, 1792, would not apply. 
But the 3d section of this act extends the powers of the Government of 
Michigan, and declares, “that the officers of the said Territory shall, 
respectively, exercise the same powers, perform the sume duties, and 
receive for their services the same compensation, as by the ordinance 
aforesaid, and the laws of the United States, have been provided and 
established for similar officers in Indiana Territory.” This section being 
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transcribed from the 3d section of the act constituting the Indiana Terri- 
tory, (vol. vy, 140,) and that section investing the officers of Indiana 
With all the powers possessed by the oflicers of the Terntory northwest 
of the river Ohio, cousequently soinuch of the act of the 8th May, 1792, 
as prescribes duties, or confers powers, on the officers of the Territory 
north of the river Ohie, is in force in the Territory of Michigan. But 
the powers and duties have express reference to the officers of the Ter- 
ritory. The only inquiry then is, what are the duties enjoined on, and 
powers confided to, the officers of the Territory northwest of the river 
Ohio, by the act of the 8th May, 1792? The Ist and 5th secticns of 
this act neither enjoin duties on, nor confide powers to, an officer, even 
of the Tenitory northwest of the river Olio. The duties enjoined by - 
them are principally on the Secretary of State, and their provisions can- 
not, [ conceive, be extended by implication or imtendment to any other 
territorics than those expressed. Some provision of a similar kind is 
certainly necessary for Michigan; and would no doubt have been made, 
had it occurred to Congress at the passage of the act. But the words of 
the 2d and 3d sections of the act constituting the Territory of Michigan 
appear to me to be so clear and explicit, as not to admit a construction 
which would embrace these two sections of the act of 1792. 

But the 2d, 3d, and 4th sections do extend to the Territory of Michi- 
gan, because they prescribe duties and confer powers on the officers of 
a Territory ; which powers and duties are expressly recognised by the 
3d section of the act establishing the Territory of Michigan. There 
can be no doubt but that the term “ oflicers” includes the governor, 
judges, and secretary. Judve Woodward's letter is returned. 

I have the honor, &e., &e., 
JOHN BRECKENRIDGE. 


To the SEcrETARY OF STATE. 





CONTRACTS WITH MEMBERS OF CONGRESS. 


A eontract made by the proper officers of the government with a person who 
during the existence of the same is elected a member of Congreas, is not 
allveted by sueh election. 


Wicmincton, Avqgust 9, 1809. 


Dear Sir: Your letter of the 4th instant was received by the mail, 
enclusing a copy of a former letter, dated the 22d ultimo, which never 
came to hand. : 

The case you stated for my opinion required consideration.. The 
principle of the act of Congress which creates the question is merito- 
nous, and no doubt can be entertained of the soundness of ils policy. 
To such a Jaw I feel disposed to give full etfect, and should construe it 
to embrace every case fairly within its provisions, cousistently with the 
known rules of interpreting penal statutes. But, after much reflection 
and a careful review of all its sections, Ido not think it includes the 
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present case. Mr. Sheffey, at the time of entering into the contract, 
was not a member of Congress, and perhaps did not contemplate being 
a candidate for the situation: the seat he now fills was not then vacant. 
The contract at the time was then unquestionably lawful ; and I do not 
think it was the intention of the Legislature to abrogate and destroy a 
contract lawful in its origin, by an event which happened months after. 

Though there are some expressions that would seem to countenance 
a different interpretation, yet there are others which support thus; 
and it is fortified by the general context of the law. All the contracts 
aud agreements upon which the law was intended to operate are declared 
by the 1st section “to be absolutely void and of no effect.” Yet, sure- 
ly, this agreement was not void at the date; it was perfectly valid 
when made; it is, therefore, not within the contemplation of the law. 

The statute applies to contracts entered into with persons who are at 
the time members of Congress. This appears from a comprehensive 
view of the 1st section, and is confirmed by the 4th, which imposes a 
penalty on any officer of the United States who shall enter into any 
contract “with any member of Congress.” If obtaining a seat in Con- 
gress subsequent to the contract would annul it, any person who had 
made what he considered a bad bargain might, if he had influence 
enough to procure his election, relieve himself from the burden. My 
opinion, therefore, is, that the contract is not destroyed; that both 
parties are bound to fulfil their respective engagements ; and that the 
penalties of the act of Congress do not attach in the case. 


Yours, very respectfully, 
C. A. RODNEY. 
To the SEORETARY OF THE NAvy. 





JURISDICTION OF COURTS MARTIAL. 


Naval courts martial may not try and punish murder which they suppose to 
have been committed on board a frigate at Norfolk. Jurisdiction, in such 
cases, belongs to the civil tribunala, 


Battimore, January 23, 1812. 


Sir: I have considered the subject of the letter which you did me 
the honor to address to me on the 17th instant, and am clearly of 
opinion thata naval court martial ought not to try and punish the mur- 
der which it supposes to have been committed on board a frigate of 
the United States at Nortolk; but that jurisdiction in the case belongs 
to the ordinary civil tribunal. 

I have the honor to be, with sincere respeet and esteem, dear sit, 
your faithful and obedient servant, 


WM. PINKNEY. 
To the SecreTARY OF THE Navy. 
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REMOVAL OF INTRUDERS FROM CHEROKEE RESERVES. 


The reservations mentioned in the treaty concluded with the Cherokees on the 
7th of June, 1806, are not Jands from which intruders may be expelled by 
tnilitary foree under the provisions of the act of Ssuth March, 1802. 


Arrit 11, 1812, 


Sir: Your letter of the 28th ultimo, and the papers accompanying 
the same, have received the attention due to them. From = the best 
cousideration [have been enabled to give the subject they present to 
my view, I do not think it would be correct to increase’ the military 
power, in the case and under the circumstances stated. 

To preserve the relations of peace and amity with the Indian nations 
on our frontiers, Congress thought proper, on the Ist of March, 1793, 
to pass an act, authorizing the exertion of military force to remove 
intruders from the lands belonging, or ceded by treaty, to any Indian 
tribe, Under this law, General Clarke, of Georgia, aud his followers, 
were dispossessed, by martial strength, of the settlements they had 
made within the lines of the Creek nation. The provision contained 
in this statute was re-enacted by a subsequent law, passed on the 19th 
of May, 1796, which repealed the former act. This last act having 
expircd, agreeably to the term of its own limitation, (which was for 
“two years, and from thence to the end of the session of Congress next 
thereafter, and no longer,”) another act, containing a permanent provi- 

- sion of the same kind, was passed on the 30th of March, 1802. This 
is entitled “An act to regulate trade and intercourse with the Indian 
tribes, und to preserve peace on the frontiers.” In the 5th section, 
among other things, it is provided that “it shall, moreover, be Jawful 
for the President of the United States to take such measures, and to 
employ such military force, as le may Judge necessary, to remove from 
lands, belonging or secured by treaty, to any Indian tribe, any such 
Citizen or other person who has made, or shall hereafter make, or 
attempt to make, a settlement thereon.” 

Every authority given to exercise military force should be strictly 
construed, aud the power delegated should be as strictly pursued. 

A question necessarily presents itself: Do the reserved tracts, as they 
are called, (for your interrogatory is confined to these,) belong to any 
Indian tribe? or do they belong to individuxls? If they do not belong 
to any Indian tribe, the case is not within this statute, which contem- 
plated an intrusion on the Jands of a nation collectively taken, and not 
on the Jands of any individual persons of a tribe. When lands are the 
common property of a nation in this corporate capacity, (if [ may use 
the expression,) any intrusion upon them might be productive of very 
serious consequences ; because it would be considered an act of viclence 
and injustice against the whole tribe, which, if powerful, might resent 
ina hostile manner the injury and insult. The case of individuals 
would be very different, and would not be attended with the dangers 
reasonably to be apprehended where the nation was concerned. 

By the convention between the United States and the Cherokees of 
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the 7th of June, 1806, (in which the tracts of land reserved are speci- 
fied and described by metes and bounds,) it is declared that “the first 
reserved tract is to be considered the common property of the Chero- 
kees who now live on the same, including John D. Chisholm, Au-tow- 
we, and Che-Chout; and the other reserved tract, on which Moses 
Melton now lives, is to be considered the property of said Melton and 
of Charles Licks, in equal shares.” What estate was vested by the 
above expressions, and whether for life only,’or in fee, it is not necessa- 
ry to determine. It would seem that, so far as an estate in possession 
could be granted by the Cherokee tribe, with the assent of the United 
States, in the manner prescribed by law for the conveyance of the Indian 
title, the individuals residing on the first tract, and those particularly 
named, touk a present estate in common, as did Melton and Wicks, in 
the second tract. The United Stites, in eiving their sanction by 80 
solemn an act, appear to recognise the rieht of the Cherokee nation to 
mike the grant. This idea is greatly strengthened by the last article 
of the convention, which, I apprehend, may be considered as conclu- 
sive on this subject. It is as follows: “Tt is further agreed on the part 
of the United States, that the claims which the Chickasaws may have 
to the two tracts reserved by the Ist article of this convention, on the 
north side of the Tennessee river, shall be settled by the United States 
in such manner as will be equitable, and will secure to the Cherokees 
the title to the said reservations.” This I take to be a covenant or 
envavement, on the part of the United States, to secure the quiet and 
peaceable possession and enjoyment of the lands ceded to the parties 
concerned, by the convention; and for this purpose, to extinguish the 
claims, if any such existed, and were sct up by the Chickasaws to the 
sane. From this article, combined with the general context, the 
inference would not be unfair, that a fee simple was intended to be 
vested in the persons interested in the reserved tracts. Can the United 
States with propriety consider them as the property of the Chickasaw 

nation, and, on this ground, recur to the use of military force? To do 
so would be inconsistent with their former conduct. They stand pledged 
to settle the Chickasaw claims. In my opinion, these reserved tracts 
ought to be considered as the private property of individuals, and not 
the public property of any Indian nation. ‘This deduction may be 
correetly made from the premises stated, 

I do not think the act of the 3d of March, 1807, applies to the case, 
so as to justify military interpesition, These treets have been ceded to 
individuals, with the assent of the United States: and the United States 
have thus recognised the claims of such individuals to their lands. No 
other provisions contained in any of the statutes of the United States 
occur to my mind, which would justify a military procedure to dispos- 
sess any persons who may have settled on the reserved tracts, You 
will remark, that my observations are confined to these tracts alone. 


Where the Jancs settled on do belong to any Zndian tribe who have not 


ceeded i ir right of soil inthe manner prescribe “by law, the act of March 
30, 1802, quoted above, expressly warrants the use of military force. 
Very respectfully, &e., &e. 
To the Secretary oF War. WM. PINKNEY. 


2 
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ALLOWANCE FOR HORSES KILLED IN ACTION 


A 
The cavalry ealled into the service of the United States under the act of 6th 
February, 1812, are entitled to compensation for their horses killed in action, 
or otherwise just without them fault or nesigence. 


Wasuincton, December 16, 1814. 


The Attorney General has the honor to send the enclosed opinion, in 
answer to the Secretary of War’s communication of the 12th of this 
month. LT think that the cavalry called into the service of the United 
States under the act of 6th of February, 1812, are entitled to compen- 
sation for their horses killed in action, or otherwise lost, without fault 
or negligence. [ should suppose that, in the allowance of this right, 
the provisions of the act of May the 12 rh, 1796, ouvht to be considered 
as furnishing the rule of proof, as well as that of restriction in value, 

Tam not aware that militia-cavalry, called into service under any 
other act of Congress, are entitled to compensation for horses killed in 
action, The 2d section of the act of January the 21st, 1795, appears 
to have excepted this from other risks. 


RICHARD RUST. 
To the Secrerary oF War. 


PATENTS FOR INVENTIONS. 


Cases of interfering applications for patents for useful inventions must be left in 
the first Instance to arbitrators. 


Decemrer 17, 1814. 


Sir: A, imagines himself to be the author of a useful i invention con- 
necte:l with the manufac ture of salt, andin the year 1802 files his written 


description in the Patent Office, in confor mity with the 38d section of 


the act of Congress of February the 21st, 1793. He takes no step 
beyond this to perfect his patent until the year 1814. In this year 2, 
without any knowledae of A’s invention, falls upon the same, and 
preseuts his petition to ‘the Secretary of St: ate, according to the Ist sec- 
tion of the act aforesaid, filing also a deseription of his invention, as 
pointed out by the first section. A, as soon as L’s description is placed 
o0 file, insists upon his prior right, and claims a decision in the manner 
prescribed by the 9th section of the act, as in case of Interfering ap ph- 
cations. 

Ought a patent to issue in favor of B? or does it present a case proper 
. for arbitration, as mentioned in the Oth section ? 

Answer.—No part of the existing patent laws having fixed any limita- 
tion of time within whicha patent must be taken out after the specifica- 
tion filed, [ do not see that the above statement can be otherwise 
considered than as presenting a case of interfering applications; to be 
leftin the first instance to arbitrators, according to the 9th secuon of 


the act of February the 21st, 1793. 
- RICHARD. RUSH. 
To the Secrerary OF STATE. 
Von. v—45 
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CONFLICTING LAND WARRANTS. 


If the Government issue a land warrant for a clairn on which it had granted a 
former one, the circumstance dves not deprive the first warrantee of his rights. 


Wasnincton, March 22, 1815. 


Str: If the Government issue a second warrant for a claim on which 
it had granted a former one, I do not think that this circumstance 
alone should deprive the first warrantee of any of his rights. 

The neglect to locate is protected by the various acts of Congress 
which have passed, from time to time, enlarging the period for the loca- 
tion of warrants, for military bounty lands, even down to the act of July 
5, 1813, which gives until the Ist of October, 1816, for their location. 
If therefore, the first warrantee in the case stated, stands ina predicament 
to be entitled to his location and patent on all other grounds, Iam of 
opinion thatthe fact of the second warrant and patent having been 
issued, should not exclude him. 

RICHARD RUSH. 


To the Secretary oF War, 


COMMUTATIONS FOR BOUNTY LAND. 


The bounty lands mentioned in the act of January 11, 1812, may be commuted 
under the act of April 16, 1816, notwithstanding the death of the soldier. 


Wasurnaton, June 17, 1816. 


Sir: In answer to your letter of 15th of this month, I beg leave tu 
send the enclosed opinion, Ihave limited it to the question to which 
your letter chiefly draws my attention; imagining, also, that the answer 
given to this may be considered as substantially answering the others. 
The authority aiven to the guardian to relinquish the land, will I think, 
(under the view suggested of the act,) enable him to do so. 

The 12th section of the act of Congress of January 11, 1812, gives 
- to soldiers enlisted for five years, or during the war, a bounty of 160 
acres of Jand; and in case of their being killed, or dying in the service, 
the said bounty is to go to their heirs. 

The 2d section of the act of April 16, 1816, making further appro- 
priation for nulitary services during the war, provides, among other 
things, that it shall be lawful for the guardians of the children of such 


deceased soldier, where they are under sixteen years of ave, to relin-, 


quish the bounty Tand aforesaid, and to receive, in lieu thereof, on be- 
half of the said children, one-half of the monthly pay to which the 
deceased person was entitled, for and during the term of five years. 


Question.—Is the bounty land mentioned in the said act of January 
11, 1812, to be considered, by virtue of the death of the soldier, as so 
far vested in the heirs as not to be capable of being divested, for the 
purposes specified, by the subsequent act of April 16, 1816 ? 
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Answer—I think not. The act of April 16, 1816, seems not so 
much designed to take away a vested right, as to open the door to’a 
new privilege in favor of the minor, 

Not considering that a compulsory acceptance is thrown upon the 
guardian, I imagine him hereby: to have an option, which it is to be 
presuined he will exercise for the minor’s benefit. Taking the act 
under an ‘opposite view—that is, supposing the guardian not to have 
au option—I should doubt the authority of Congress to extinguish, in 
such a case, or even coercively to modify, a mght already vested. 


RICHARD RUSH. 


. AFFAIR OF THE PEACOCK AND NAUTILUS. 


The Government ought not to ferm an opinion upor the affair of the Peacock 
and Nantilus upon ex parte reports transmitted by the British Minister. A 
court of inguiry will doubtless be the proper step. 


W ASHINGTON, June 24, 1816. 


Sir: I had the honor to receive your letter, dated on Saturday, to- 
gether with the accompanying enclosures; and although desirous of 
complying with its requests, find that I shall be at some loss to do so 
with precision, and in a manner commensurate with their nature and 
extent. 

As the Government, before it makes up any opinion, will naturally 
seek further evidence respecting the affair of the Peacock and Nautilus 
than the ex parte report transmitted to the Secretary of State by the 
British Minister, a court of inquiry will doubtless, in the first instance, 
be the proper step. From Mr. Bagot’s note to the Secretary of State, 
of the 9th of last month, (a copy of which you have done me the 
honor to enclose,) and more distinctly from your own letter, I am left 
to infer that it is intended to convene a court, as well from what is due 
to the complaint made through the British Minister, as at the instance 
of the commander of the Peacock himself. The charge, so far as it 
complains of a supposed unwarrantable attack by an American upon a 
British vessel-of-war in time of peace, is analogous to that made by the 
British Government in the case of the President and the Little Belt, 
which occurred shortly before the last war, and the result of an i nquiry 
into which by our Government was so honorable to the American com- 
mander. The proceedings of this court are probably on file at the 
Navy Department, and might perhaps be usefully consulted, as in part 
applicable in the present instance. It is believed that the result of the 
inquiry in the case of the Little Belt was so satisfactory as to remove 
all ground of complaint in the quarter whence it originated. 

In regard to the framing beforehand any set of questions proper to 
be propounded to the witnesses who are to be called before the con- 
templated court: this is an office I should find some difficulty in en- 
deavoring to fulfill, Iam not furnished with Captain Warrington’s 
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own report of the transaction, nor with any fact or circumstance point- 
Ing to the aspect in which it may have been presented by the officers 
and crew of the American sloop. Even if I were, without adverting 
to the possible objections, I should still feel some hesitation in ventur- 
Ing upon a task which, | persuade myself, would be performed more 
advantageously ( because umler the guidance of better lights) by the 
court itself with the co-operation of the judge advocate, than it could 
be by any ollie hand not present at the trial. Tow far Captain War- 
rineton may have been totally ignorant of the peace that had been 
concluded; how far the news nay have reached hin, if at all, in the 
shape of loose. rumor merely; the length of time that he had been 
from port, with the general public behiet, or otherwise, of such an event 
being probable or near at hand, when he sailed ; the course and inei- 
dents of his cruis¢, so fur as they could tend to convey to h€n the 
knowledge in question ; the appearance and whole conduct of the Nau- 
tilus when the Peacock fell iu- with her, with how far there may have 
been any dndications in the one or the other le ading to the suspicion of 
stratagem or deceit; the precise conduct of Captain Warrington before 
he opened his fire ; "what was due to correct naval usage In the relative 
situation of the two yvessels—the commander of the oue knowing pos- 
ively the fact of peace, the other commander ignorant or doubtful of 
its existence, and uniting to that humanity, which he is aecused of want- 
ing, a high state of visilance and disc ipline, which it was his duty and 
habit to maintain :—these will probably form sone of the leading heads 
of inquiry, to the elucidation of which the testimony of the Witnesses 
will be directed. Special interrogatories may from time to time be in- 
turposed, as the course of the examination may sugeest, and the pre- 
sumed knowledge of the witnesses, collected from the tenor of their 
own narrations, render pertinent and necessary, The inquiry will couple 
itself with the honor of the naval flag of the United States, so little apt 
to be sulhed in any way, no Jess than with that of the distinguished 
naval officer; and will no doubt be conducted by the court with as 
serupulous a reference to these, as to the remonstrance and complaint 
sent forward by the British Government. 

I think it will be proper that Captain Warrington should be furnished 
with a copy of the depositions taken under a commission on board the 
Nuntilus, in Batavia roads, as well as with a copy of the British Minis- 
ter’s notes to the Secretary of State. It will be scen that the two 
exhibit the charge against him under some ditherences as to facts. 

In pursuance of the request contained in the minister’s note of the 
16th of May, and that the court of inquiry may proceed to the invest! 
gation with every attuinable light, it will, I think, be proper to lay 
before it also the depositions taken in Batavia roads. 

T have thus offered a few such remarks connected with the subject of 
your letter as have appeared to me appropriate or practicable, and shall 

fee! liappy if they be viewed as in any degree serviceable. 

With great respect, I have the honor to be, your most obedient servant, 

RICHARD RUSH. 


To the S SECRETARY OF THE NAVY. 
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CIVIL AND MILITARY JURISDICTION. 


A sergeant of marines being aecused of larceny at Gosport; Va., and doubts 
arising as to the jurisdietion of the civil courts, over the ultenee, proceedings 
by court martial are recommended, 

trcHMoND, November 28, 1816. 

Dear Sir: Learn from a correspondence with the Secretary of the 
Navy, that the ease of Dentzel, a sergeant of marines, aceused of lars 
ceny at Gosport } in this State, has been betore you. In contornmity with 
your opinion that an indte tment should be preferre ‘against him, I have 
had Daily, the witness, brought on; and on examining: lim, and look 
me further into the postiye of the United States jurisdic tion as to (tos- 
port, [ am extremely doubtful whether the prosecution can be maintain- 
ed. The Chief Justice, to whom IL have submitted the evidence of 
Daily and expressed my doubts, has the same doubts, And it is on his 
sucvestion that I trouble you with this communication, with the view 
of calling your attention more particularly to the case, and learning 
your final deci ision, by which I . : take ple: sure 1a governing mvse Af 
The srounds of foal are these: Ist. The mouey stolen was bank notes 
—which the Engtish eourts, ie our general court, in coutor mity with 
them, have decided not to be personal goods, nid the sul. ject of Tareeny, 
till riiaite so by a speci: al act of Parliainent in England, and until made 
so,as to our Virginia banks, by a special act ot Assembly : whereas 
th act of Congress (vol. 1, 105-6 ) makes stealing of personal goods, 
only, larceny 3 which it is thou: wht does not embrace the. ste: aling of 
bank notes. 

2d. The act of Assembly which cedes Gosport reserves the State 
Jurisdiction for the service of process 5 while the act of Coneress before 
mentioned defines larceny to consist in stealing the personal goods of 
Another, from some place within the sole exclusive jurisdiction of the 
United States, which is not the case with Gosport. 

Under these doubts, would it not be better to proceed against Dentzel 
by a court-martial? The witness Daily is detained till I shall learn 
your determination. 

Most respectfully, your obedient servant, 
WILLIAM WIRT 

Hon. Nicnarp Rusn, 

slttorney General U.S., City of Washington. 


The enclosed letter from Mr. Wirt to R. Rush is, by the latter, most 
respectfully submitted to the Secretary of the Navy. 

Mr. Wirt’s views should, I think, govern in this case, as to the legal 
steps to be pursued, depending, as it now appears to do, mainly upon 
the Virginia laws, I yield my first opinion to his be ter inform: ution. 

As, then, it would seem that the indictment at common law is likely 
to fall through under the Virginia system, there 13 nothing left but to 
turn the man over to a court-martial for trial : - and [ have ventured to 
say to Mr. Wirt that [ would accordingly advise the department to direct 
that course to be taken. R. it. 


December 3, 1816. - 
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Pursers to give bonds—Courts Martial. 


PURSERS TO GIVE BONDS. 


Pursers who have neglected to give bond on or before the lat day of May, 1817, 
are out of oflice by the neglect. 


Wasurneton, May 14, 1817. 

Sir: The case of John H. Carr is evidently one of hardship. It is 
however, only one of many cases that comes home to my knowledge of 
individuals being subjected to penalties under laws of the United States, 
where, from their limited and insufficient promulgation, it has been 
Impossible or next to impossible, that a knowledge of their operation 
could be obtained. I can see no favorable ground of distinction on 
which to rest the case of Mr. Carr. The latter clause of the 2d section 
of the act of the Ist of March, 1817, plainly siows that the words 
“district service,” are meant to designate a service beyoud the limits of 
the United States. I am, therefore, of opinion, that, if he has not 
entered into such a bond as is prescribed by the act, before or on the 
Ist duy of May, 1817, he can no longer, without a new appointment, 


act in the character of purser. 
| RICHARD RUSH. 
To the SecrETARY OF THE Navy, 


COURTS MARTIAL, 


Whether a naval court-martial may try a lieutenant colonel of the marine eorps. 
Quere? , ; 

It is the right of an officer of the marine corps to be tried according to the true 
directions of the law; and he may raise objections to the jurisdiction of the 
court appointed to try him, 


Wasuinaton, August 17, 1817. 


Sir: A court-martial, composed of officers of the Navy, having been 
ordered, under the authority of the Secretary of the Navy, to convene 
at this city for the purpose of trying the lieutenant colonel of the 
corps of marines on certain charges exhibited against him, I am desired 
to give my opinion upon the validity of a court thus constituted; 1t 
being suggested that perhaps it should be composed of officers of the 
Army. Jam also desired to state at what point of time, and in what 
manuer, an objection to the competency of such a court should be 
taken, adinitting that one well lies. 

I understand that the objection to the validity of the court is sup- 
posed to rest upon the 4th section of the act of Congress of the 11th 
of July, 1798. That section provides, in effect, that the officers of the 
marine corps shall be governed by the rules and articles of war, and by 
the rules for the regulation of the Navy, according to the nature of the 
service in which they shall be employed. 

Upon the first pot I am not prepared to give an opinion. It will 
depend upon whether the alleged misconduct in the accused took place 
while he was emploved in the land service, according to the true spirit 
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and objects of the act. Under first views, the marine corps is to be 
taken as an adjunct to the Navy 3 nor can it be supposed that the mere 
fact of bodily presence upon the land would be suflicient to divest the 
service which may have been there performed of the substantial char- 
acteristics of naval service. How long soever such bodily presence may 
have been continued, it may still well be conceived to have brought 
with it constructively, but essentially nothing but the fulfilment of 
naval duty. But I have not scen the charges in the present case, and 
can venture upon no opinion under which head of the service they 
may seem most properly to fall. 

It appeurs to me, however, not necessary to give an opinion upon 
this point now, as 1 think that the proper time for taking an objection 
to the validity of the court will be when the court itself assembles. 
The precept for it to do so has issned. Prima facie, it must be taken 
to have issued duly. There seems (to say the least) a semblance of 
legal authority as its foundation; it comes with the usual sanctions of 
the executive power. Ido not sce that it is to be otherwise satisfied, 
in the first instance, than by obedience from those upon whom it lays 
its mandate; and I ean imagine that mischiefs might result from an 
opposite course, When the court convenes, the objection can be offi- 
clally and solemnly presented, aud in like manner decided. I should 
Suppose that it would fitly be presented in the shape of an objection 
from the accused to its jurisdiction. It is his right to be tried accord- 
ing to the true directions of the law. It will be the resulting duty of 
the court to weivh all that he may have to urge on a point so im- 
portant. IT presume that it will have power to disaflirm its own juris- 
diction, I speak without the advantage of books on courts-martial at 
hand; but such a power conforms ty the whole analogy of jurispru- 
dence, and seems inherent in the nature of every court. The objec- 
tion may become effeetual in another form. The right of individual 
challenge holds as well propter defcctum, as a suspicion of bias or par- 
tiality. Hence, I take it, the accused may challenge, successively, as 
many members of the court as he imagines to be disqualified under 
the Jaw from sitting as his judges. If the membeis of the court ne- 
cessarily pass upon the validity of exceptions taken to themselves on 
all other grounds, I ain aware of no reason for a distinction as to this. 

The question, brought up in this manner, will be regularly disposed 
of, and may stand as an authoritative and useful guide for other occa- 

mus. Iam, indecd, given to understand that the time of the precept 
is how run out, accident having prevented the members from forming 
a court as yet; but this does not change the above opinion, as I further 
—dearn that some of the members are already here under the first sum- 
mons, and that the arrival of others is daily expected, so that the pre- 
cept may be renewed without inconvenience. The first order of the 
Goverument to its officers will thus have been kept alive, as one of 
presumed legality, until the coutrary appears judicially. 

| RICHARD RUSH, 
To the Secrerary OF THE Navy. 
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CLAIM UNDER CONTRACT OF CHARTER PARTY. 


The Attorney General declines to vary his opinion previously given relative to 
the clauin of Mesars. Bowie & Kurtz. 

The validity of the el:im must depend upon the facts concerning the extension 
of the voyage beyond the limit of the original engagement, and without the 
consent of her owners. 


ATTORNEY GENERAL’s OFFICE, 
March 9, 1818. 

Str: [ have, at your request, reconsidered the claim of Messrs. Bowie 
& Kurtz, with as much deliberation as the other and maltiarious public 
duties whic ‘th are now pressing on my cflice, will permit; and I see no 
ground for altering the opinion which I have already bad the honor to 
express to you. That opinion was fornded on the strict law of the 

case, as if the transaction had arisen between individuals; and, notwith- 
standing the very ingenious and very copious argument of the Jearmned 
and eminent counsel for the petitioners, my opinion remains tixed 
acainst the legality of the claim. 

If it is expected of me to answer at Jeneth the volume of argument 
which accompanies the papers, the fulfilment of this ex pectation must 
be deferred until the pressure of official duties shall relax. Twill at 
this time merely observe, that, according to my view of the subject, the 
legal claim of the petitioners must depend on the question whether the 
voyage from Aluiers to Gibraltar was an employment of the ship dcvond 
the terms of her ortginal engagement, and also against or without 
the consent of her owners; both these circumstances must concur to 
form a legal ground for this claim. For, if this voyage to Gibraltar 
was authorized by the charter-party, then the exse is very clear—tbat 
the loss, happening in the regular course of the vovage tor which the 
ship was engaged, cannot be thrown on the freighters for it is admitted 
that the freivhter 1 is not the insurer, 

If, on the other hand, the voyage to Givens was not authorized 
by the charter- -party, still, af zt was sanctioned by the consent of the 
owners, it stands upon the same ground as if authorized by a new 
charter- -party; and the freighter can be no more liable for the loss which 
happened on this voyage, so sanctioned by the owner's consent, than he 
could upon the first supposition; beth hypotheses presenting the same 
question, whether the freighter is the insurer, 

Did the owners, then, consent to the voyage from Algiers to Gibraltar? 
According to the facts of the case, it seems to me very clear that t 
did not. in person, indeed, but by their captain, who, as to the employ- 
ment of the ship, (especi: ly 3 in a foreign port,) was their agent, and, in 
contemplation of Jaw, so completely identified with them that his ‘act 
is their act; a principle of law which, it is presumed, will not be denied. 
It is, then, a voyage to which, in hw: they yielded ‘then consent: and 
ajee it is, to my judement, very clear that the United States cannot, 
by any possibility, be held lish le for this loss on any other Je: ond princi- 
ple than that the freighter is the insurer, which it is admitted he is not. 

The case put by the counsel for the petitioners, of a horse hired by A 
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to go to B, and he goes beyond B, to C3 and the principle which he 
applies to it, that the hirer becoines answerable for all losses which 
happen in ne latter journey—is avery good illustration, and, so far as 
he pursues the analocy, is very just. Dut suppose te owner of the 
horse, either by himself or his lawfully authorized agent, suall consent 
at L, ‘that the horse may be ridden to C5 ts it not very clear, that, by 
force of this consent, this latter Journey rests upon the same principles 
precisely with the first, and that the hirer is no more lable fur losses in 
the latter journey than in the former? 

I do not perecive yery distinctly whether the counsel for the peti- 
tioners means to take the ground ‘that the voyage wider the charter- 
party did or did not terminate at Alvierss: for under the head of the 3d 
objection, When if was necessary to the interests of his clients to combat 
the position of “an implied, voluntary, parol contract of af@eislitment 
between Col. Lear and the captain, as agent of the owners, for a new 
voyave froin Algiers toe Cabraltar,” I understand hint as denying that 
the voyate had ended at Alciers, even when the ship had left thet port, 
by reason that the lay-days stipuls ted by the charter-party had net ex- 
pireds and, under the head of the 4th objection, whe ae het Is comunenthig 
on the principle that “the freighter is not the insurer,” he is understood 
as taking the ground that the voyage had ended a sllyiers, and that 
the slip was thereafter pat upon anew and unauthorized erapleyment, 
whieh converted her cuynoyment, her employers, into insurers, 

You will perceive, sir, that, in my view of the subject, it is perfectly 
immaterial whether the voyage to Gibraltar is to be considered as a 
continuation of the original voyave to Algiers, Or Ag anew, distinet, 
and substantive voyage, undertuken with the ‘consent of the owners, 
acting by their agent, the captain, in neither case, in my opimon, can 
the United States be considered as liable, in strict \ aw, for the loss. 

There is another point of view, which is touched me rely ineblentally 
in ee pape: opinion; and that is, the authority given by ‘the owners to 
Col. Lear to contrel the future destination of the ship, in relation to 
teas own part of the cargo, after leaving Algiers. Tf in directing ber 
course to Cabraltar, he is to: be considered aah: aving acted under his 
authority from the owners, it would be very clear that the petitioners 
could have no shadow of Jeo al ground for throwing the less upon the 
Government. This position, however, was not pressed, because T was 
willing to coifsider the case in the strongest heht for the petluioners 3 
and that, in directing the course of the ship to Gibraltar, Col, Lear 
acted tor the United States, and the captain who concurred in that 
movenient, acted for lis owners. The counsel for the petitioners has 
been pleased to comment on what he terms the inconsistency of these 
Views? in one moment considering Col, Lear as the agent of the owners, 
and in the next as the agent of the United States. but these different 
views of the same subject were not Intended nor presented as cousistent 
views; they were presented as alternative views, for the ee of 
showin that. in no aspect of Col. Lear's deputed character, (whether he 

is to be considered as the avent of the owners or the agent of the 
Goverument,) could the United States be responsible, in law, fur the loss 
which has occurred. 
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‘The papers in this case are voluminous; and the consideration of 
them, both on the former and present occasion, has occurred at a time 
when I am exceedingly pressed by a variety of official duties, which are 
as yet new to me. I may have misconceived the facts; and, from the 
very respectable opinions which are said to have been opposed to that 
which I have formed, (in concurrence with the two gentlemen who 
have preceded me in office,) it is very possible that the claim of the pe- 
titioners may be well founded in law. 1 am pretty confident, however, 
that I cannot be mistaken in the material fucts of the case; and as to 
the legal conclusion, it is the only one which my judgment will permit 
me to draw. 

The case is certainly a hard one, both on the petitioners and the 
United States. The despotic order which drove the vessel from Algiers 
was not a&tributable to either of the partics, shippers, or owners. ‘This 
order was certainly the cause of all the misfortunes which followed. 
That the ship was in a situation to be affected by this order, (that is to 
say, that she was at Algiers when it issued,) proceeded from the consent 
of the owners recularly expressed in the charter party of affreightiment 5 
and, therefore, tlis circumstance cannot strengthen the claim of the 
petitioners, If her subsequent voyage to Gibraltar had been a matter 
of coercion, on the part of the consul, I should have had no doubt of 
the leval hability of the Government. But there was no such coercion 
in the case, Neither the captain nor the consul could have anticipa- 
ted any evil consequence from this voyage; and, although it be admit- 
ted that this voyage was proposed by the consul—and proposed too, for 
the exclusive benefit of the United States—yet, inasmuch as the cap- 
tain consented to this employment of the ship, and inasmuch as I pre- 
sume it cannot be denied that his consent is, quoad hoc, the consent of 
the owners, I cannot conceive the possibility of reaching the conclusion 
that an employer, under these circumstances, can be legally answera- 
ble for the loss of the ship—a loss of which he is just as innocent as 
the owners, and by which he may have suffered as much, perhaps more 
than they have dune. 

Whether the placing this claim on the strict rules of law be not too 
cold and rigorous a mode of considering the case; whether, in such a 
transaction, the Government can be fairly considered as occupying the 
equal ground of an individual; whether, on the contrary, the perplexing 
nature of the emergency, and the oflicial weight of Col. L&ar’s character, 
ought not to be considered as withdrawing this case from the operation 
of those principles of law which would be decisive in a case between 
individuals; whether the promptitude and the public spirit with which 
this ship was devoted to the public good do not entitle her owners to 
the public favor; whether it would not be more Liberal in the United 
States (who are better able to bear it) to pay this loss, than to sufler it 
to remain on the petitioners; whether it would not be more politic in 
them, too, to encourage by rewarding the fidelity and devotion of the 
citizen In emervencies so trying as this;—are all considerations very 
proper, indeed, for Congress, but foreign to the question which T under- 
stand to be provounded to me—which is confined to the strict law of 
the case. Of the law, Ican only judge as it has been pronounced be- 
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tween suitors who stand on equal ground in relation to each other. A 
sovereign State not being suable, no case can have occurred to show 
whit variance of established principles would arise from the ascenden- 
ev of her character in such a transaction. In matters of contract, gene- 
rally, the United States have been considered as entitled to all the 
rights, privileges, and immunities of an individual. From these consid- 
erations, | have necessarily taken up the legal question as one arising 
between individuals, aud have given you what I suppose would be the 
opinion of a court of law upon such a case. Upon this case, however, 
the opinions, so far as they have been taken, have been almost equally 
divided: three Attorneys General, in succession, concurring in the 
opinion that the United States are not liable, in law, for the loss; and 
four most respectable gentlemen of the profession, who have been ‘con- 
sulted by the petitioners, having come (no doubt with equal disinterest- 
edness) to the opposite conclusion. To affirm, in such a science as 
that of the law, that either of us is certainly right, would be a degree 
of presumption of which none of us can be capable. TI can only say 
that the opinion which I have given as Attorney General, is the opinion 
which I should express were I upon the bench. I beg leave to suxgest 
to you, however, sir, that there are in Congress many distinguished 
gentlemen of the profession of the law; and, in the division of opinion, 
which has occurred in this case, it is consolatory to me to reflect that 
the petitioners caunot suffer from an error of law on my part, if I have 
committed an error. 
I have the honor to be, &c., 
WM. WIRT. 
To the Cnarrman of the Committee of Claims, 
House of Representatives of the U.S. 





PENSIONS, 


It wag the intention of Congress to require proof of indigence as well as of 
service under the new pension law, on the part of those seeking its benefits. 


Wasuinecron, Afarch 26, 1818. 


Sir: I think it must have been the intention of Congress that the 
whole proof, as well of the indigence as of the service, under the new 
pension law, should reach you through the district Judge of the United 
.States of the district, or judge or court of record of the county, State, 
or Territory, in which the applicant shall reside. There is, indeed, a 
peculiar fitness in its being so; because those tribunals, being on the spot 
of the applicant’s residence, would have a facility as well as certainty of 
information as to the fact of his indigence, which you cannot possess, 
aud in regard to which you would unavoidably be subject to imposition. 

It is true, the language of the act is not very explicit on this subject. 
It would seem on the contrary, that the functions of the district judge, 
&c., were confined to an inquiry Into the service merely; but you will 
observe that the act, after directing the oath or affirmation of the appli- 
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cant, provides that he “shall offer such other evidence as may be in his 
power.’ Other evidence as to what fact? It is: susceptible of two 
constructions: First, that this other evidence is to relate solely to the 
same fact as to which the applicant has already sworn or aflinmed—to 
wit, the fact of service. Second, that it.is to relate to all the facts 
which are to bring the applicant within the benefit of the Jaw. The 
first construction arises most naturally out of the context, but the last 
is the most reasonable and the most convenient; for [ cannot conceive 
why the inquiry as to the lndigence should be thrown exclusively on 
the Secretary of War, when the tribunals before mentioned have so 
much better opportunity, from their personal knowledge of tlie situa- 
tion of the applicant, aud of the character and credibility of his wit- 
nesses, to ascertam this fact. 
WM. WIKT. 
Ion. Jouy C. Catnovy, 
Secretary of War. 


CONCERNING REIMBURSEMENT FOR THE CUMBERLAND ROAD. 


The act, which has recently passed Congress, does not. require reimbursement of 
the money therein appropriated for the Cumberland road. 


Wasuinoton, cipril 13, 1818. 

Sir: By the 7th section of the act of April 30, 1802, for the admis- 
sion of the State of Ohio into the Union, it is among other things pro- 
vided “that one-twenticth part of tlie proceeds of the Jands lying 
within the said State, sold by Congress from and after the 30th day af 
June next, after eda ting all expenses Incident to the same, shall be 
applied to the laying out and making public roads leading from the 
navigible waters emptying into the “Atlantic to the Ohio,” ke. In 
conformity with this provision, the act of the 29th March, 1806, was 
passed, entitled “An act to regulate the laying out and making sy "rond 
from Cumberland in the State of M: aryland, to the State of Ohio®” the 
6th section of which appropriates thirty thousand dollars to this object, 
but expressly provides that this sum shall be reimbursed out of the 
funds reserved under the 7th section of the act admitting that State 
into the Union. Three acts have since passed on the same subject, to 
wit: the act of the 14th February, 1810, ap propriating 60,000 to 
this road; that of the 38d March, 1811, appropriating $50,000; and 
that of the 14th February, 1815, appropriating $100, 000. These 
three acts assume that of ‘ie 29th ‘March, 1806, as their basis. ‘The 
title of the’ three acts is identically the same, to wit: “An act in 
addition to the act to regulate the laying out and making a road from 
Cumberland, in the State of Maryland, to tle State of Olio ;” and 
each act contains the identical provision of the act of the 29th March, 
1806, to wit: that the sum appropriated shall in each case be reim- 
bursed out of the fund reserved by the 7th section of the onivinal act 
admitting the State of Ohio into the Union. The identity of title, of 
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the subject-matter, of the character of the provisions, and the express 
reference in the title of the three last acts to the first, incorporate the 
four acts and make them one, forming an exact and complete system. 
The act which has recently passed the Senate and House of Representa- 


tives takes a new title; it is,“An act making further appropriations. 


for the construction of the Cumberland road.” Its provisions are as 
ditlerent from the former acts as its title. It contains no reference to 
the act admitting the State of Ohio into the Union, nor to the fund re- 
served by the 7th section of that act, as the four former acts do; it 
contains no reference to the orivinal act for laying out the Cumberland 
road, as the three latter acts above mentioned do; and it ditfers from 
them ally fundamentally, in containing no provision for the reimburse- 
ment of the sums which it appropriates, out of the fund reserved for 
this purpose by the act of admission. : 

Ou this state of the ease, you ask me “whether the omission to pro- 
vide for relmbursement, by the act which has just passed the Senate 
and House of Representatives, can be considered as affecting the claim 
of the United States to such reimbursement trom the sale of the lands 5. 
that claim being secured by compact between the United States and 
the State of Ohio, and a condition on which that State was admitted 
into the Union?” : | 

With great deference, I do not understand that this was a condition 
on which the State of Ohio was admitted intothe Union. The six first 
sections of the act of the 30th of April, 1802, provide completely for 
the admission of that State into the Union, The 7th section begins 
thus: “udad be it further enacted, That the following propositions be, 
and the sume are hereby, offered to the convention of the eastern State 
‘of the snid Territory, when formed for their free acceplance or rejection ; 
which if accepted by the convention, shall be obligatory upon the 
United States.” The Stafe being declared pertectly free to accept or 
reject, T cannot perceive that the admission of Ohio into the Union de- 
pended in any degree upon her acceptance or rejection of those propo- 
sitions; Lut that on the contrary, the section in question contemplates 
her equally as a State and a member of the Union, whether she should 
accept or reject those propositions, 

She did, however, accept them, and they became a compact 3 not con- 
nected In any manner with the existence of the State, but nat the less 
binding asa compact. If the compact were such, a one as the question 
seems to suppose, there would be no doubt in the case; that is, if Ohio 
had stipulated that all appropriations which should be made by Con- 
gress towards opening roads to that State should be reimbursed out of 
the sales of the lands, the omission in the bill before us to provide for 
such reimbursement would have been immaterial; for the omission 
would have been supplied by such a stipulation. Such, however is not 
the compact; itis merely that one-twenticth part of the uet proceeds 
of the sales of public lands shall be applied towards opening roads to 
the State; but there is nothing said of any contemplated appropriation 
by Congress, nor consequently of the reimbursement of such appropri- 
ation. That Congress has not hitherto construed this compact as 
giving, by force of its own terms, a right to reimbursement for any 
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appropriation they might choose to ake, is very apparent from their 
having uniformly annexed to their appropriations the express condition 
of reimbursemeut. Whether the Government would be entitled to 
reimbursement for the appropriations now in question, must depend on 
the intention of the law. Is there anything on the face of the law to 
warrant the belicf that reimbursement is intended? I confess that I 
can see nothing to warrant this belief. They had before them four 
successive acts in which remmbursement is expressly stipulated. With 
these precedents in full view, they have made an absolute and uncon- 
ditional appropriation, without any allusion to reimbursement. Since, 
then, whenever reimbursement is intended, it is expressly provided for, 
I can see no inference which can be drawn from the omission to provide 
for it, but that it is not intended. And I can see nothing in the terms 
in which the fund is reserved in the act of admission, which supplies 
this defect, or would authorize the Government to charge upon that 
fund these uuconditional appropriations. These cannot, I think, be 
regarded (from a comparison of all the acts together) in any other light 
than as gratuitous donations, auxiliary to the fund reserved by the 
seventh section of the act of admission. This fund must still be applied 
to the object of opening roads to and through the State; but I cannot 
perceive that it can be legally charged with the present appropriations, 
because I do not think that such is the intention of Congress. 1 will 
merely add, that if such was their intention, it would have been very 
easy to have expressed it; and it cannot be believed that, with the four 


* 


former precedents in their view, they would have failed to express it if 


it had been their intention. 

It is true that these appropriations are stated on the face of the bill 
to be for the purpose of finishing the existing contracts, but I cannot 
perceive that this affects in any manner the question of reimbursement: 

- for it does not, by any means, follow that the destination of these funds, 
without any provision for reimbursement, to the same object with other 
reimbursable funds, entitles the former, also, to reimbursement. lis 
is not to be ascertained by the tdentity of the object, but by a com- 
parison of the terms in which the respective grants are made. 

WM. WIRT. 

To the Presipent oF THE UniteEp States, 





* EFFECT OF APPEALS, 


The appeal of Girard, from the decree of the Circuit Court, affirming the con- 
demmnation of the “Good Friends” for an infraction of the laws of the United 
States during the late war with Great Britain, is not so general as to draw 
the forfeiture, in question, before the Supreme Court; but it works no for- 
feiture of the benefit of a remission. : 


OFFICE OF THE ATTORNEY GENERAL, 
January 15, 1819. 
Sir: I have considered the questions propounded by Mr. Ingersoll’s 
letter of the 4th instant, which you have done me the honor to submit 
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to me, and regret that I have not the full record of the case to which 
he refers, 


I collect from Mr. Ingersoll's letter, and from sundry additional docu-: 


ments which the Comptroller has been so good as to furnish me, that 
the Good Friends (a vessel armed either in part or in whole by Mr. 
Girard, of Philadelphia) was condemned in the district court of Dela- 
ware is an infraction of the laws of the United States during our late 
war with Great Britain, from which decree Mr. Girard appealed to the 
circuit court; that in this posture of things, he petitioned Congress for 


a remission of the forfeiture, on the ground that, although the letter of 


the Jaw had been broken, the owner was innocent in point of intention; 

and that, on this gr ound, the act of the 29th July, 1813, was founded, 
which authorized the Secretary of the ‘Treasury to make the remission 
ou the terms of a former act; that, according to those terms, Mr. 
Girard could seck a remission from the Sec retary of the Treasury only 
on an implied admission of the fact that a forfeiture had been incurred, 
and on the condition of his assenting to the payment of the additional 
duties prescribed by the law; that he, nevertheless, did present. his pe- 
tition to the Treasury Dep: artmeut for this object, and obtained the re- 
mission of the forfeiture which he sought. I understand from Mr. 
Tugersoll’s letter that there is a difference of opinion on the construc- 
tion of the act of remission—Mr. Ingersoll (as district attorney of the 
United States) considering it as granted on the condition of the pay- 
ment of double duties ; and Mr. Girard, as granted on the condition 
merely of paying the costs aud charges of the prosecution: that the 
cireuit court, concurring with Mr. Ingersoll, has aftirmed the sentence 
of condemnation of the district court, “to be released on the payment 
of additional duties,” &e.; from which decree of aflirmance Mr. Girard 
has appealed to the Supreme Court. 

On this case, the questions propounded to me are— 

1, Whether the appeal is general, and admits of a claim for the 
whole forfeiture 3 

2. Whether it supersedes the right of execution ? 

3. Whether, at the next session of the circuit court, the United 
States may not appeal generally, if ss a measure should be deemed 
expedient } 

On the first question, I apnrehont that the appeal cannot. be consid- 
ered as general, so as to draw the forfeiture in question before the Su- 
preme Court ; for, on the one hand, Mr. Girard, by his petition, (the 
benefit of which he claimed in court,) adinits the forfeiture, which he 
therefore caunot be at hberty to controvert on the appeal ; and on the 
other hand, the United States can have no interest in insisting ona 
forfeiture which (on the admission of its existence) they have released. 
I cannot think Mr, Girard has forfeited the benefit of the remission by 
the appeal: 1. Because he had a right to appeal from what he con- 
ecived a misconstruction of the order of remission. 2. Because, by 
the order of remission, xo time is limited within which he shall comply 
with its terms or lose its benefit. 
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On the second question, I think the appeal docs supersede the right 
of execution, 

On the third question, if Iam right in my opinion on the first, the 
United States cannot, by an appeal, now draw the nelt of torfeiture 
into question. 

WM. WIRT. 


To the Secnerary oF THE TREASURY. 


CITIZENSHIP. 


Jaques Porher, who settled in the Michigan Territory prior to the execution and 
ratification of J: iy’s Treaty, is not a citizen of the United States 


OFFICE OF THE ATTORNEY GENERAL, 
September 3, 1819. 

Sir: The ease which T understand to be submitted for my conside- 
ration is this: Jaques Porher, a subject of lis Britannic Majesty, es- 
tablished himself within the limits of the United States, in what is now 
called the Michtgan Territory, in June, 17873 and his home ever since 
has continued to be within those linits: He did not avail himself of 
the privilege offered by the treaty of 1794, (¢@ommonly called Jay’s 
treaty.) of declaring himself, during the year 1797, a British subjects 
and the question is, > whether ‘by the force of this cireumstance merely, 
he did or did not bocoute a citizen of the United States. 

The second article of the treaty of 1794, after stipulating on the part 
of Great Britain the evacuation of all the posts within the limits of the 
United States, on or before the Ist day of June, 1796, provides that, 
the settlers within the precincts or jurisdiction of those posts, should 
continue to enjoy unmolested all their property 5 ; that they should be 
at full liberty to remain, or remove their ctivets; that such of them as 
showd continue to reside within the limits of the United States should 
not be compe led to become citizens, or to take any oath of allegiance 
to the United States, but that they sifould be at fall liberty to do so if 
they should think proper; and that they should make and declare theit 
election within one year after the evacuation of those posts; “and all 
persons who shall continue there after the expiration of the said year, 
without having declared their intention of remaining subjects of his 
Dritanne Majesty, shall be considered as having elected to become cit- 
izeps of the United States.’ The lancuage is, not that they shall 
thereby become ciuzens ipso Sacto, but that they shall be eonsilered as 
having elected to brcome citizens. The manner and terms of their ad- 
mission remained to be preseribed by the United States; and this was 
accordingly done by the act of Congress of the 29th January, 1795, 
to establish a uniform rule of naturalization. This act (repealing that 
of the 26th Mareh, 1790, which did not reach the case) looks obviously 
at the state of things produced by the treaty, The first section pro- 
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vides, “that any alien, being a free white person, may be admitted to be- 
come a citizen of the United States, or any of them, on the following 
conditions, and not otherwise :” the section then proceeds to eontem- 
plate and provide for the case of aliens thereafter coming into the Uni- 
ted States. The 2d section (looking directly at the case of Porlier, and 
others similarly cireumstanced) provides that any alien, now residing 
within the limits and under the jurisdiction of the United States, may 
become a citizen by declaring on oath, &e., in some one of the courts 
aforesaid, that he has resided two years, &ce. This act was in full ope- 
ration during the year succeeding the stipulated period for the evacua- 
tion of the posts; and I am of the opinion that Porher could become 


a citizen in the year 1797, only by conforming with the provisions of: 


the act to which I have just referred, “and not otherwise.” The various 
laws which have since passed on the subject have always contained a 
provision keeping open this privilege in behalf of settlers prior to 1795. 

If Porlier has not availed bimself of either of these, he is not yet, 
in my opinion, a citizen of the United States. 


WM, WIRT. 
To the SrcrEeTARY OF War. 


VIOLATION OF LAW CONCERNING THE SLAVE TRADE 


It is acuinst public policy to dispense with prosecutions for violation of the law 
to prohibit the Slave trade. 


OFFICE OF THE ATTORNEY GENERAL, 
September 8, 1819. 

Sir: The letter of Mr. Sansom, and that of the collector at Wil- 
mington, which you referred to me yesterday for my opinion, state a 
ease which is in direct violation of the act of Congress of the 20th 
April, 1818, “in addition to an act to prohibit the importation of 
slaves,” &c. Iam not apprised of any power in your department to 
dispense with the prosecutions enjoined by that law, and the law to 
which it is in addition, nor to vary the disposition of the slaves directed 
by those laws. 

Mr. Sansom’s case appeals to feelings to which we have no authority 
to listen, when opposed to the execution of a positive law. Nor even, 
if we could listen to them, would it, I respecttully conceive, be wise to 
do so; since the precedent, once adopted, might and would lead to 
endless abuses, and paralyze, in a great degree, the whole system of 
our laws in restraint of the slave-trade. 


WM. WIRT. 


To the SECRETARY OF TIE TREASURY, 
VoL. v—46 
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LIABILITY OF IMPORTERS. 


Importer continue subject to their original liability to Government for duties, &e., 
notwithstauding the execution of duty bonds, which are no eatinguishment of 
the original liability. 

OFFICE OF THE ATTORNEY GENERAL, 
September 24, 1819. 


Sir: The district attorney for the State of Georgia has, I believe, sug- 
gested the only course which ean be pursued, with any hope of success, 
for the recovery of the duties to the United States by Erwin & Co. 

It is certainly true, asa general principle of law, that one partner can- 

_not bind his firm by a bond executed by himself alone. And by the 
23. section of the act of the 20th April, 1818, supplementary to the 
act to regulate the collection of duties, &e., Congress have furnished a 
strong implication that, in their opinion, this principle extended to the 
case of duty bonds ; that section, for the first time, excepting duty bonds 
from the operation of the principle. Should the court be of this opinion, 
I see no course which remains, but that of pursuing the members of the 
firm on their original liability as importers. The case to which the dis- 
trict attorney alludes, is that of the United States vs, Lyman, reported 
in the Ist volume of Mason, page 482, and decided by Judge Story, in 
Boston, at the October term of 1818. The decision in that case stands 
entirely clear of the cireumstances which you suppose affected it, and 
prevented an appeal to the Supreme Court. It is true that the bond, 
there, was given by a person who was held up as the purchaser from the 
importers, and that the reality and good faith of the sale were impeached. 
But the opinion of the court did mot proceed, in any measure, on these 
considerations; on the contrary, it takes the broad ground that theim- 
a continues subject to his original liability, notwithstanding any 

ond which may have been given; that the bond is no extinguishment 
of such liability, however fairly it may bave been given; but that the 
United States are at perfect liberty to look over the bond to that 
original lability, whenever, for any purpose of justice, it becomes ne- 
cessary to resort to it. The case therefore isin point, and conclusive, so 
far as the opinion of Judge Story goes. 

WM. WIRT. 


To the SECRETARY OF THE TREASURY, 





EXECUTION OF OFFICIAL BOND. 


Where a Commissary General of the Army had omitted to sign his official bond, 
but had delivered it to the proper department, signed only by the sureties ;— 
sugeested that it he now signed by him, and attested specially in the form pre- 
scribed by the Attorney General. 


OrricE oF THE ATrorNEY GENERAL, 
October 5, 1819. 
Sin: I fear the bond executed by Thomas Leiper and others, on the 
2d September, 18122, as the sureties of Callender Irvine, on his ap- 


ate, 
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pointment as commissary general of the Army, but not executed by the 

principal himself, is meurably deteciive as a statutory bond, though 

perhaps it may avail as a bond at common Jaw. I cannot devise an 

expedient more likely to give it effect under statute, than by suggesting 

that the orginal bond be forwarded to the district attorney at Philadel- 
phia, for the purpose of having it yet executed by Mr. Irvine—his name 
being first inserted in the blank in the penal part of the bond, and his 
signature and seal prefixed to those of his sureties, where I observe there 
is still room enough for the purpose. The attestation should be to this 
etiect: “The above bond was sealed, acknowledged, and delivered, 
befure us, whose names are under written, by the above mentioned Cal- 
lender Irvine, as his act and deed, on this day of ’ 
and was then and there declared by him to be so sealed, acknowledged, 
and delivered, for the purpose, and with the intention, that it should 
take effect and bind him, his heirs, &e., trom the date thereof, (to wit: 
from the 2d September, 1812, ) in the same mauner as if it had been then 
executéd by him; as it should and was intended to have been, (the exe- 
eution of it on that day by him having been omitted merely through 
mistake: ) to which declaration of his assent and purpose, as well as of 
the execution of the bond, we were desired by him to bear witness.” I 
hope this might have the desired effect. At all events, it would not 
impair the obligation of the bond as to those who signed it at the proper 
tiine, whatever that obligation may be; and it would be obligatory on 
Mr. Callender Irvine, at least from the time of its execution by him; 
which is all that’‘could be effected by an original bond now executed 


by him. 
: ; WM. WIRT. 
To the Secretary or War. . 





SEIZURE OF THE SHIP CARMELITA. 


Although the officers and erew who seized the Carmelita for the violation of the 
slave Jnws,.are entitled to a moiety of the proceeds of that vessel, it. is doubt- 
ful whether it would be consistent with the respect dune to the distriet court. 
of Georgia, which has decided otherwise, to question its decision on the ex 
parte statement of an interested individual. 


OFFICE oF THE ATTORNEY GENERAL, 
December 16, 1819. 


Smr: On the facts stated by Mr. Archibald Clarke, the officers of the 
revenue-eutter who made the seizure of the Carmelita, for an infraction 
of our slave laws, are certainly entitled to a moiety of the proceeds of 
that vessel. The district court of Georgia, however, having directed 
otherwise, I submit it to you, sir, whether it be consistent with the re- 
spect clue to that court to question its decision, on the ez parte state- 
nent of any interested individual, however respectable.. Would it not 
be better to enclose Mr. Clarke’s letter, or a copy of it, to Mr. Haber- 
sham, the district attorney, and ascertain from him the grounds on 
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which the seizing officers of the revenue-cutter were excluded froma 
participation in the forfeiture ? 
WM. WIRT. 


To the SecRETARY OF THE TREASURY, 


DUTIES OF THE ATTORNEY GENERAL. 


The Attorney General does not perceive e that itis his official duty to conduet a 
suit in the Supreme Court, brought by a priv ate citizen, a vans <t the Serjeant- 
at-urms’of the House of Representatives. 


ATTORNEY GENERAL’S OFFICE, 
february 3, 1820. 

Dear Sir: I have heard nothing yet of the plea in the case of John 
Anderson against your Serjeant-at-arms. If it comported entirely with 
the convenience of the counsel who conducts the de «in the court 
below, I should be glad to see the precise ground on which the eontro- 
versy is to rest, Betore the mecting of the Supreme Court on Monday, 
because after that time my engagements in court will render it much 
less convenient to me to make the investigation which I suppose will 
be necessary in the case. 

Will you permit me to inquire whether you have yet hud time to 
turn your attention to the act of Congress, so as to asecrtain whether 
it is ny oficial duty to appear in this case? The question 1s a very 
short one. The act makes it my duty “to prosecute aud couduet all 
suits in the Supreme Court, in which the United States shall be con- 
cerned.” Is the Sergeant-at-arms the representative of the United 
States in this Instance? Is the House of Representatives the United 
States? Suppose a collision of authority between the Senate and 
House of Representatives, in the persons of their efficers; which of 
them must I regard as the United States, so asto be bound cflicially to 
appear for them 2 Suppose such a collision between any other two de- 
partments of the General Government: could either of them be con- 
sidered as more the United States than the other? T eontess that, mn 
a question which is made one of unconstitutional oppression between 
an individual and the House of Representatives singly, ] cannot discern 
very distinctly how the United States at large ean be said to be more 
concerned on the one side than on the other. However, as | have had 
the pleasure of stating to you already, I shall be perfectly willing to 

take up this case oflicially, if such be your construction of the act of 
Congress. It would be satisfactory to me, however, to know, at your 
leisure, in what character I am to appear. 


Tan, &e, &e., 
WM. WIRT. 
To the SPEAKER 
of the House of Leepresentatives of the United States. 
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DISTRIBUTION OF FORPEITURES. 


The right. of the officers and men of the revenue-cutter to a moiety of the pro- 
ceeds of the vessel seized, is not impaired by the allegation that the seizure 
was made within the waters of the district of Georgia. 

The Attorney General, therefore, adheres to his former opinion expressed in 
this case. 

OFFICE OF THE ATTORNEY GENERAL, 
February 5, 1820. 
Sin: Thave, according to your request of yesterday, reconsidered 
the case from Savannah, on the additional statement which has come 
up. Che facts I understand to be these: The Carmelita was seized by 
the revenuc-cutter attached to the port of St. Mary’s, within the 
waters of the district, for an alleged. intraction of the act of 1807, to 
prohibit the importation of slaves; on which seizure she has been prose- 
cuted and condemned. The doubt whether the officers and men of the 


cutter are entitled to a moiety of the forfeiture given by that act, arises” 


from the faet that the seizure was not made upon the coast, nor upon 
the hieh seas, but within the waters of the district. 

I do not understand the language of the act as confining this right 
of the officers and men of the cutter to seizures made upon the coast 
and upon the high seas; and surely the reason of the Jaw, which was 
to stimulate and reward the vigilance and activity of those officers and 
men, applies with equal force to every seizure wheresoever made. I 
therefore still retain the opinion which I had the honor to express to 
you by my letter of the 16th December last. 

WM. WIRT. 


To the Secretary oF THE TREASURY. 





SEIZURE OF WRECKED GOODS. 


The 56th section of the act of 24 March, 1799, does not authorize the collector 
of customs, at Sag Harbor, to take possession of, and sell, goods which were 
wrecked on Long Island. 


Orrick OF THE ATTORNEY GENERAL. 
Jebruary 8, 1820. 

Sm: If the collector at Sag Harbor founds his authority to take 
possession of the goods, which he represents as having been wrecked 
on Long Island, and, after keeping them nine months, to advertise and 
sell them, and pay the proceeds into the Treasury of the United States, 
on the 56th section of the act of the 2d March, 1799, to reeulate the 
collection of duties on imports and tonnage, (as I understand he does,) 
{ am of the opinion that that section does not apply to the case; it 
applies expressly to “ goods,” wares, and merchandise found on board 
a vessel alter the master’s report, other than shall have been reported 
for some other district. If there be any other clause in this or an 
other act of Congress touching the subject, it has escaped my attention, 
and you will oblige me by a reference to it. 
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If there be none, I am very clearly of the opinion that this does not 
give the power in question. I observe that in the supplemental act of 
the 28th April, 1818, section 15 makes a regulation with regard to the 
mode of collecting the duties on wrecked goods; and here it was natu- 
ral to expect that the power claimed by the collector over the wrecked 
goods themselves, would have been given or recognized; but there is 
not a word on this subject. 

[ have the honor to be, sir, most respectfully, your obedient servant, 

~ WAM WIRT, 

To the Secretary oF THE TREASURY. 


PATENTS FOR INVENTIONS. 


Where an applicant is entitled to two patents for useful inventions in respect te 
the same machine on twe different specifications made at different times, and 
requests the last patent to be antedated to correspond with the date of the 
first one, held that such antedating would be illegal aud improper. 


. OFFICE OF THE ATTORNEY GENERAL, 
February 23, 1820. 
Sir: In the case from the Patent Office submitted for my opinion, I 
think that the two patents issued to Thomas Blanchard on two different 
specifications, relative to the same machine, are right in conforming the 
dates to the respective times of the two applications; and that it would 
be illegal and improper to antedate the Jast patent to the time of the 
first application, because it might overreach intermediate improvements 
made by others. 
I have the honor to be, sir, most respectfully, your obedient servant, 
WM. WIRT. 
To the SEcRETARY OF SraTE. 





PROCEEDINGS CONCERNING CUSTOMS. 
It is recommended that proceedings be removed from State to Federal courts. 


OFFICE OF THE ATTORNEY GENERAL, 
February 23, 1820. 


Srr: In the case of the collector at Annapolis, submitted for my 
opinion to day, I would recommend an application for an injunctivn to 
Judge Duvall forthwith to stay the proceedings of Caton. He will 
have the advantage of the aid of the judges of the Supreme Court, 
now in session. If the application should fail, the chancellor of the 
State of Maryland canuot, I think, refuse an injunction. If he sl ould, 
the collector may, I think, remove the proceedings from the court of 
law of the State into the Federal court, on the ground that the defence 
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rests on the laws of the United States; in which case, the trausfer is 
authorized by the act of Congress. 

I am, sir, very respectfully, your obedient servant, 
| WM. WIRT. 


To the SEcRETARY OF THE TREASURY, 


CONSTRUCTION OF A POWER OF ATTORNEY. 


A power of attorney given to a cashier of a bank by name, or to his suecessors 
In office, authorizes the successors to act under it. 


+ 


OFFICE OF THE ATTORNEY GENERAL, 
March 13, 1820. 


Sre: I have not the slightest doubt of the correctness of Mr. Bin- 
ney’s opinion on the effect of the letters of attorney given to “Jonathan 
Smith, Esq., cashier of the Bank of the United States, or his successors 
in office.” The office which was in the view of the appointer, is made 
clear beyond doubt, by its being the office held by J. 8. in the Bank of 
the United States at the time of his appointment; and this point being 
fixed, it is just as clear that the intention of the appointer was that Mr. 
Smith should hold the power only while he held that office; and that 
fa power should pass, with the office, to the person who should succeed 

lm, 
I have the honor, &«., &c., 
WM. WIRT. 


To the SECRETARY OF THE TREASURY. 


REMISSION OF DUTIES IN CERTAIN CASES. 


The Seeretary of the Treasury has power to remit double duties on glass imported 
without the consular certificates required by the act of 18th April, 1818. 


OFFICE OF THE ATTORNEY GENERAL, 
March 31, 1820. 


Sir: A communication from Mr. Quabeck to the Secretary of State 
has been referred to me, by your direction, (as the endorsement on it 
informs me,) for my opinion, whether the relief prayed for can be 
granted by the President, consistently with the constitution and laws 
of the United States? : 

The relief prayed for is the remission of double duties on a quantity 
_ of glass imported by a house in Amsterdam, into the United States, 
incurred by the want of the consular certificate required by the act of 
Congress of the 18th of April, 1818; of which act it appears that 
both the shippers and the American consul at Amsterdam were igno- 
rant at the time the ship sailed from that place. 

The case is a clear one for remission; but I am not apprised of any 
power which the President has to interpose in it. The power of pardon, 
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given by the Constitution, applies only to cases of crime and misde- 
meanor, which may be the subjects of prosecution; and there is no 
act of Congress which authorizes the President to interfere in such a 
case. 

It is sufficiently manifest that Congress intended to give the Seere- 
tary of the Treasury the power to remit the penalties imposed by this 
act, although the clause intended to confer the power is drawn in such 
a form as to defeat its own purpose. 

I believe there is no relief short of an application to Congress, 


Iam, &c., &e.,. 
WM. WIRT. 
To the PresipEnt or tue Unirep SratEs. 


CONSTRUCTION OF ACT ESTABLISHING ARKANSAS. | 


The reference in the act for the establishment of the Territory of Arkansas to 
the act relating to Missouri, includes the amendments to the latter act. 
The opinion, however, is not free of doubt; and legislation is therefore recom: 


mended. 
OFFICE OF THE ATTORNEY GENERAL, 


April 6, 1820. 


Sir: [ have, according to your request, examined the letter of Mr. 
Crittenden, which was referred to me on yesterday, and think it the 
better opinion that the act of Congress of the 2d of March, 1819, es- 
tablishing the Territory of Arkansas, in referring to the act of the 4th 
June, 1812, “providing for the government of the Territory of Missou- 
ri,” as giving the rule tor the organization of a General Assembly, &c., 
in Arkansas, must be considered as adopting that act, as amended by 
the act of the 29th of April, 1816, entitled “ An act to alter certain 
parts of the act providing for the government of the Territory of Mis- 
souri;” and, consequently, that the people of Arkansas have acted on 
the proper construction of those laws. 

This opinion, however, is not entirely free from doubt; and it would, 
therefore, be the better course to remove the doubt by an act of Congress. 


Yours, most respectfully, 
WM. WIRT. 


To the PRESIDENT OF THE UNITED STATES. 





% 


SEIZURE FOR ENGAGING IN SLAVE TRADE. 


When the equipment of a vessel is adapted to the slave trade, that facta, with 
other circumstances, may be probable cause for a seizure. 


OFFICE OF THE ATTORNEY GENERAL, 
May 19, 1820. 
Sir: I have examined the case of the Chameleon, as stated in the 
letter of the 17th instant from the collector at Baltimore, which you 
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haye done me the honor to submit for my opinion to-day; as, also, a 
counter-memorial, from the alleged master and owner of the brig, which 
he has just handed me, with your endorsement of reference. 

The collector suspects, from the character of the equipment, and from 
& supposed connexion between the master and other citizens of the 
United States, who are suspected of having been heretofore engaged in 
the slave trade, that this vessel is intended for the same employment 3 
Y¥ the tact be sa, the case is clearly within the act of the 30th of April, 
1818. Whether the cireumstances be sufficient to establish the pur- 
pose to be that to which the law attaches a forfeiture, will always be a 
diticult and delicate question in every case @ priori: for it is not to 
be presumed that the purpose will be avowed ; or, indeed, often known 
by the mariners, or, ever’ the master, employed to take a vessel out 
of our ports. If the equipments, in any case, be of a character exclu- 
swely applicable to slave trade, there would be no difliculty in di- 
recting a seizure; but if they be of a character applicable to that 
trade, but, at the same time, equally applicable to an innocent trade, 
I should not think a seizure warrantable under such circumstances 
Standing by themselyes, But if, in addition to the adaptation of 
_the equipment to the slave trade, the owners of the vessel, or of her 
equipments, can be proven to have been in the habit of carrying on that 
trade; or if the equipments soadapted tothe slave trade are not suited to 
the avowed destination and purpose for which the vessel is fitted out; or 
if, thus equipped, she is about to sail from a port notoriously engaged in 
the slave trade, on’ an avowed destination with which her equipments 
do not comport, or to a port near Africa, or in the course of the ac- 
customed slave trade,—I should think the case not only a probable 
cause of seizure, but a strong one for condemnation. 

Whether the case of the Chameleon be within cither of those princi- 
ples, I cannot decide from the supposititious manner in which some of 
the facts are stated. As they are stated, however, I have no doubt that 
a court would certify that there was probable cause of seizure; although 
Ido not think that on the equipment alone, (the only thing which is 
Positively stated,) there is ground to condemn; and it does not appear 
to me advisable to make a seizure on ground which will not warrant 
condemnation, unless there be a reasonable hope of fuller proof on the 
trial. 

WM. WIRT. 


To the SecreTARY OF THE TREASURY, 





PATENTS FOR INVENTIONS. 


Where an American citizen had obtained a patent for a fire hearth to produce 
fresh water from the ocean on board of public ships, and also a patent for the 
game invention in England, and before it was brought into practical use in 
this country, one of the articles so patented in England was captured on board 
a British vessel by the Enterprise: #/eld that no right to use such invention on 
American vessels accrued from the capture. 
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OFFICE OF THE ATTORNEY GENERAL, 
May 19, 1820. 


Sir: The case which you have done me the honor to submit for my 
opinion is as follows: 

Lamb, an American citizen, invented and obtained a patent for a fire- 
hearth, to be used on board of public ships, for producing fresh water 
from the ocean, &c. Svon after, and before being brought into practical 
use in this country, he went to England, and obtained a patent there 
also; and one of which fire-hearths was afterwards, in the late war with 
Great Britain, found on board the Boxer when captured by the Enterprise. 
“ Have we acquired by such capture any right to this invention, for the 
use of our public vessels, without the permission of Mr. Lamb, the 
inventor ¢” 

To which I answer, that Mr. Lamb, having obtained his patent from 
our Government previous to the capture of the Boxer, was, at the in- 
stunt of its emanation, protected by our laws in the exclusive right of 
making, using, and vending to others his invention, within the limits 
of our jurisdiction. 

The only defences which our statutes permit for the invasion of a 
patent right, are— 

_ 1. That the specification filed by the plaintiff docs not contain the 
whole truth relative to his discovery ; or, 

2. That it contains more than is necessary to produce the desenbed 
effect—which concealment or addition shall fully appear to have been 
made for the purpose of deceiving the public; or, 

3. That the thing thus secured by patent was notoriginally discovered 
by the patentee, but had been in use, or had been described in some 
public work, anterior to the supposed discovery of the patentee; or, 

4. That he had surreptitiously obtained a patent for the discovery of 
another person. : 

The policy of the law was to stimulate, by rewarding, the successful 
exertion of inventive genius; and the case before us is not the less 
within this policy, because the Boxer was captured with one of Lamb's 
inventions on board. Suppose that our Government, or an individual, 
had purchased a British ship which had been fitted up by Lamb with 
one of these inventions: could such a circumstance have justified the 
Government, or the individual, in making, using, and vending, in our 
country, this invention, without the consent of the original patentee! 
J think it very clear thatit would not; and yet aright by purchase is 
no less perfect and absolute than a right by conquest. The case may 

ebe more strongly put: Is a purchaser of one of Lamb’s fire-hearths 
authorized to do more than use the hearth which he has purchased ? 


- Does he acquire a right to fabricate and sell those hearths to others! 


And if not, can he assign to another the right which he has not himself? 
The subject appears to me too plain for discussion. 

I have no hesitation, therefore, in answering your question in the 
negative. 


I have the honor, &e., &e., &c., WM. WIRT. 
To the SecrETaRY OF THE Navy. 
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P. S.—On the envelope enclosing the above case, it is stated that 
Mr. Lamb’s original patent is enclosed. The patent, which is enclosed, 
bears date on the 18th Marck, 1820. The statement, therefore, is in- 
correct or imperfect; and my opinion is founded entirely on the 
postulate that the statement is perfect and correct. 

WM. WIRT. 





DISCHARGE OF INSOLVENT DEBTORS. | 


The act of 6th June, 1798, requires an assignment of debtor’s estate as a pre- 
liminary to his discharge. 


OFFICE OF THE ATTORNEY GENERAL, 
. May 26, 1820. 
Sir: I have examined the letter from Benjamin HU. Foster, submitted 
to me on to-day; and am respectfully of the opinion -that his recuest 
cannot be complicd with, consistently with the act of the 6th of Juue, 
1798, which constitutes your power to discharge an insolvent debtor. 
That act requires an assignment of the debtor’s estate, real and per- 
sonal, as a preliminary to his discharge. Mr. Foster requires his bed- 
ding, &c., &e., to be excepted from the assignment. The Jaw author- 
izes no such exception, and, so far as I can discern, implies no such 
discretion on your part. This is much to be regretted in the particular 
instance; but our powers extend no farther than to execute the laws 
as they are given to us. 
I have the honor to be, sir, most respectfully, your obedient servant, 
WM. WIRT. 
To the Secretary oF THE TREASURY. 





NEW MADRID LOCATIONS. 


Patents may not issue on the New Madrid locations, which were made on lands 
not authorized to be sold. 


OFFICE OF THE ATTORNEY GENERAL, 
June 22, 1820. 

Sir: I perceive nothing in the statement of facts made to-day by 
Major Berry to change the opinion which [had the honor of express- 
ing to you on the 19th instant. The fundamental defect still remains, 
that the New Madrid locations were made on lands, the sale of which 
was not then authorized by law; those locations were therefore made 
without authority, and are void; and patents, consequently, cannot 
issue on them. 

The contemporancous survey of these void locations with the gene- 
ral survey, and the permitting them to produce the effect of causing 
fractions in the general survey, was unauthorized by law. On the Jaw 
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as it stands, I should pronounce the sales of these fractions illegal and 
void; beeause the public law, of which every one is bound to take 
notice, authorized no such fractions from such a cause. The sales 
ought to be set aside, and the sections still subdivided according to 
law. This may produce a good deal of inconvenience to individuals, 
but we have no power to alter the law; and, so far as I can discern, 
nothing less than the power of Congress can sanction the radical error 
which has been cominitted, and the consequences which have fol- 
lowed it. 

I have the honor to remain, sir, very respectfully, your obedient 
servant, WM. WIRT. 


To the SECRETARY OF TILE TREASURY. 





om 


REVOCATION OF THE ACCEPTANCE OF A JUDGYSHIP. 


The failure of a jude, appointed during the reeess of the Senate, to praceed to 
the place of his appoliutiment in this case, deemed a revocation of his accep- 
tance. 

OFFICE OF THE ATTORNEY GENERAL, 
January 17, 1821. 
Sm: I am this moment (half after 2 o’clock) honored with your 
note relative to the case of Mr. John Thompson, and hasten to answer 
vou. Ithink that Mr. Thompson’s failure to proceed to the place of 
his appointment, and enter upon the discharge of his duties, but espe- 
cially his remaining ever since on the bench of Ohio, and continuing to 
discharge the duties of a judge of this latter State, is a virtual revoca- 
tion of his acceptance of the office of judge of Arkansas, to which he 
was appointed by you in the recess of the Senate. I therefore think 
that you can withhold his nomination from the Senate, and send in one 
for anotlier, 
I have the honor to be, sir, most respéctfully, &e., &e, &e., 
WM. WIRT. 
To the Presipent or tux Unirep States, 





CONCERNING THE SLAVE TRADE. 


The Executive may apply to the support of Africans seized, in his efforts to pro- 
hibit the Slave frade, such portion of the $100,000 ap propriated for carrying 
the prohibitory laws into effect, as may be necessary for that purpose. 


OFFICE OF THE ATTORNEY GENERAL, 
January 27, 1821. 
Sir: The act of the 3d March, 1819, in addition to the acts prolib- 
iting the slave trade, places the safe-keeping, support, and removal of 
the Africans who muy be thereafter seized, under the sole and unlimited 
direction of the Preswlent, and appropriates $100,000 to carry the law 
into cffect. If the employment of the Africans in levelling the public 
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works at Savannah was authorized by the President, or now meets his 
approbation, I can sce no objection to his applying to their support, 
while so engaged, such portion of the sum appropriated as may be 
necessary for the purpose. 


I have the honor to be, &., &e., WM. WIRT. 


To the Presivent or tHE Unrrep Srares. 


POWER TO ORDER A NOLLE PROSEQUT. 


The President has power to order a nolle proscyuéd in any stage of @ criminal 
proceeding in the name of the United States. 


OFFICE OF THE ATTORNEY GENERAL, 
Junuary 30, 1821. 
Sia: Where can be no doubt of the power of the President to order 
anolle proseyué in any stage of a criminal proceeding in the name of 
the Umited States; such an order, however, is never hastily given, be- 
cause it Interteres with the action of another brauch of the Government, 
viz: the judiciary. The papers, just handed in, present av er parte view 
of the subject, on which [canuot render an opinion with due respect 
to the laws of the United States, 
The question appeals to your discretion; your power I think indu- 
bitable, 
I have the honor to be, &e., &e.,, 
WM. WIRT. 


To the Prxesipent oF THE Unitep Srates. 


PARDONS. 
The President is advised £0 withhold a pardon in the case referred to, 


OFFICE OF THE ATTORNY:Y GENERAL, 
Junuary 31, 1821. 


Siri Tt the judges of the District of Columbia, after an examination 
of the facta, recommend a discontinuance of the prosecution, there can 
be no impropriety in directing it, The party, whose house was the sub- 
Ject of this breach of the peace, has no power to compromise a violation 
of the Jaws; he is the proper judge of what is satistuctory to himself, 
but not of what is satisfactory to the laws. A mau who is murdered 
may with his last breath forgive his murderer; but the laws would not 
forgive him. L understood the judges as merely attesting the arrange- 
Meut between the individuals, and not as recommending the case offt- 
clally to exccutive pardon.» If I am right in this, the objection of a 
hasty interference with a case, which is in the regular train for adjudi- 
cation, remains in full foree. It is not usual to arrest a prosecution in 
this stave of it, unless the case be a plain and strong one for executive 
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interference, because it is an impolitic relaxation of the Jaws, and holds 
out an encouragement to sport and trifle with them. I do not perceive 
the necessity or propriety of this precipitation. The offence is a baila- 
ble one; and the parties can have no difficulty in giving bail. There 
will, therefore, be no personal restraint, and uo interference with their 
lawful pursuits, I consider every statement as ex parte, in such a case, 
which is nade in the absence of the ofticer who represents the Govern- 
ment, who, in this instance, is the attorney of the United States for the 
District. I confess’ that, as a gencral rule, 1 am extremely averse to 
smothering prosecutions in their birth; and, unless the course be re- 
commeniled cither by the judges or the United States attorney for the 
Distriet—and this, too, ofhic: ally —I cannot reconcile it to my sense of 
official duty to advise you to it. In a government merely of laws, the 

salutary energy of the laws should be felt, or the society will soon be 
in anarchy and confusion. If they are relaxed in relation to riots com- 
mitted by gentlemen, and enforced against the poor and the genorant 
only, what respect can be telt for a republican Government which ex- 
hibits the odious spectacle of such partiality? Those who are best in- 
tormed have the least right to expect pardon. It should be understood 
that no station in the ranks of society will shield a iman against condign 
punishment; and the higher he stands, the better will be the effect “of 
the example of is punishmeat. Whether this particular case be one 
which calls so loudly for your interference, it is impossible for me to sey 
unless I had all the facts before me, All that I can do is to state 
veneral rules, which I have had the honor of doing 5 and I will conclude 
the remarks by saying, that, In my opinion, it is much more proper that 
the district attoruey “should investigate the facts, and report the case 
with his opinion on it, than that you should be directly called on to 
take the investiga: tion on yourself, If you embarrass yourself by 
setting the precedent in this case, you will find it diflicult to refuse it 
in any subsequent one; aud the labor which you will draw upon your- 
self will be insupportably oppressive, and, ja fact, utterly inconsistent 
with the discharge of other and higher constituttonal duties. 

IT have the honor, &e, &e, 
WM. WIRT. 


To the PrestpENT OF THE UNITED StaTEs, 





REMISSION OF PENALTIES. 


The acts referred to, in relation to appraisements, are susceptible of two construc- 
tions, 

The remitting power of the Secretary of the Treasury does not extend to the 
addition of fitty per cent., because that is not recovered by suit. 


OFFICE OF THE ATTORNEY GENERAL. 
February 19, 1821. 
Sm: I coneur with the Treasury Department in the construction 
which has been placed on the 18th section of the act of the 20th April, 
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1818, supplementary to the collection laws; that is to say, that the 
single fact of the waut of an invoice, verified by the American consul 
according to the directions of the 8th section, Is, per se, sufficient to 
Justify the appraisement and addition of 50 per cent. without any re- 
gard to the invoice price, or even to the fact of the existence of any in- 
voice in the cuse. 

But as the very respectable opinion which has been given by Mr. 
E:nmett is suflicient to show that this section is susceptible of a different 
construction, I submit it to you whether it would not be well to have 
the section so amended as to place the Treasury construction beyond 
question in all future cases. 

On the other question, whatever may have been the purpose of Con- 
gress, it is very manitest that, by the manner of wording the 25th sec- 
tion of this law, they have confined the mitigating and renitting power 
of the Secretary of the Treasury to such penalties and forfeitures as are, 
according to the provisions of the act, to be recoyered by suit; and 
consequently that his mitigating and remitting power does not extend 
to the 50 per cent. which is, in certain cases, to be added to the ap- 
Praisement, beeause this is not to be recovered by suit. | 

I have the honor to be, &e, &e., &e., 


WM. WIRT. 


To the Secrerary OF THE TREASURY. 


RESTORATION OF NAMES TO THIE PENSION LIST. 


The Secretary of War has not power to restore to the pension list the name of 
any person who may have been stricken off on the evidence of the schedule. 


OFFricE OF THE ATTORNEY GENERAL, 
February 19, 1821. 

Sir: The act of the Ist of May, 1820, in addition to the pension 
law of the 18th of March, 1818, makes it the duty of the Secretary of 
War to strike from the list of pensioners the name of every person who, 
according to the evidence of the schedule required by the act, ought 
not, in his opinion, to remain on it. 

I am asked whether he has any power to restore, on subsequent and 
different evidence, the name of any person who may have been stricken 
ott, on the evidence of the schedule? To which I answer, that he has 
not; because the law, which is the only warrant of authority to him, 
gives him no such power. If it be desirable that he should possess it, 
Congress must conter it; or he cannot, with any proprigty, assume its 
exe>rcise, 

I have the honor, &., &e., &e., 
WM. WIRT, 


To the Secretary or War. 
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The President advised not to remove the marshal of Ohio on the ea: parte state- 
ments of the complains uita; but to enclose the papers to the Disirici Attorney 
of Ulio, with Instructions to proceed or not, as the evidence shall direct him. 


ArtoRNEY GENERAL’s OFFICE, 
Irebruary 23, 1821. 


Smit The documents you handed ime yesterday propose the removal 
of the present marshal of the State of Ohio on the charges— 

Ist. “Vhat the intluenée of lus office has been used tu rentable him to 
carry on itrigues which promote discord, or to answer his own selfish 
projects of ambition, 

Od. “That he has been gui ilty of extortion, in charging higher fees 
than are authorized by law.” 

These charges are preferred by three gentlemen of great respecta- 
bility, who do not, however, concur in both eh: arves, Mr. Worthing- 
ton Aid Mr, Creighton, in their joint letter of the 10th of Nov cmiber, 
1820, present the first char: se only, witch is too vague tor exami sation. 

Thre second clare Is mule by Mr. Edward King: and its saliaity 
rests on the’accur: cy ol the facts which he states. Without impeach 
Ing the purity of "Mr. King, by the most distant insinuation, 1 will 
merely vbserve, that the facts which he states are of a controyertible 
nature; amd it might turn out that he was mistiken in these facts, 
without the sii. slitest reflection on his integrity 5 or it mieht urn out 
that the marshal was mistaken iu the facts ou which he founds the 
ealculition uf lis fees, without any cor rupt or extortiug Intention, 

The inarshial, so fur as I am informed, is uterly iynorant that any 
charyes have be ‘on preferred against him. To condemn and punish him, 
unheard, (for his removal will be a practical punishincnt, both ju tame 
and furiune,) appears tu me to be inconsistent with the genus and 

spirit of our Govermuent. 

i the Senators aud Representatives from the State showld concur in 
these charyes, and apply tor lis removal, the measure would be asule— 
pethaps a proper one; but resting vow, as the only specific charge does, 
op the eratiitous statement of a single Wittless, hot SWoOrn fo, entirely 
ex parte, While the person accused is wholly renerant of the charge, 
would, Liiuably think, savor of rashuess and injustice. Ef the man is 

uilty of habitual extortion, why has he not been punished P Why 
has not Mi King's charge Keen preferred toa eran jury, (instead of 
the Presilicit,) so as to give the man that opportunity of defending us 
self, to winch de is entitled by the constitution and Jaws ef the country ? 

The chareve of exturtion agatust the marshal being ths broaeht to 
the kuowled 28 of the Preside ‘ut, Whose constitudional duty it is to see 
the execution,of the laws, 1 humbly subinit it, that Me. King’s letter 
and its aecomp: amiment ought to be enclosed to the district : ttormey of 
Ohio, with au instruction Lo examine into the case, and to proceed, or 
not, as the evidence shall direct lim, 

1 have the honor, &e., &e., 
. WM. WIKT. 

To the PraesipeNt oF Tue Univep Sraves. 
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NEW BONDS TO BE GIVEN BY PAYMASTERS. 


If the pavmasters retained in the service, under the act of the last session of 
Congress, are charged with duties other aud different from those before, they 
ought to give new official bonds. 


Orrick OF THE ATTORNEY GENERAL, 
April 27, 1821. 

Sir: The act of the 24th of April, 1816, “for organizing the gene- 
ral staff,” &c., required that there should be a paymaster to each regi- 
ment, and to each battalion of artillery; and in the execution of this 
law, the bond and surety given by each paymaster was for the perform- 
ance of the duties of paymaster fo the particular regiment or battal- 
ton to which he was attached. It is manifest that these bonds have no 
effect in securing the performance of any other duties than those to 
which they expressly point; because this would be to vary the contract 
_of the sureties, without their consent. If, therefore, the paymasters 
retained in the service, under the act of the last session “to reduce and 
fix the military peace establishment of the United States,” are to be 
called to the performance of duties either more extensive or different 
from those indicated by the bonds which they have given, those bonds 
afford no security for the performance of these latter duties. Now, the 
act of the last session makes a ditferent organization of the paymaster’s 
department: it dves not, lke the act of 1816, assign a separate pay- 
master to each regiment of infantry and battalion of artillery; and 
that such assignment was not contemplated as an indispensable part of 
the arrangement, is manifest from the circumstance that the number 
of paymasters (fourteen ) does not correspond with the number of regi- 
ments of infantry aud battalions of artillery retained in the service, 
{whose ageregate is fifteen.) Iunderstand from the Paymaster General, 
that the last act was projected on the plan of concentrating several regi- 
ments al one post; in which case, one paymaster would suflice for the 
whole of the regiments thus concentrated. The duties then contempla- 
ted, in future, for the paymasters, being variant from those to which 
their bonds are adapted, will be no longer secured by those bonds; and 
it consequently becomes requisite that new bonds should be given in 

every case in which new and ditferent duties are to be pertormed. 


I have the honor to be, &c., 
WM. WIRT. 


To the Secretary oF WAR. 


X.ELEASE OF FORFEITURE. 
The case is one which addresses itself entirely to Exceutive clemency. 


OFFICE OF THE ATTORNEY GENERAL, 
, May 2, 1821. 
Sir: I have examined the petition of Hugh K. Toler, and the docu- 
ments accompanying it, which have been referred to me on the sug- 
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gestion of the Secretary of the Treasury, and which are now returned, 
together with a copy of the printed statement of the case, made by me, 
officially, for the Supreme Court. The case is perfectly within my re- 
collection. It was decided by the Supreme Court on the merits, and 
on much fuller proof than had been exhibited in either of the courts 
below. The counsel for Mr. Toler was not forced into the hearing; if 
he had asked it, the cause would have been continued, and a further 
opportunity allowed him to take his evidence; but he professed to be 
completely ready, and, in fact, rather pressed the hearing than opposed 
it. It was under these circumstances, on full proof, that the very 
question which you are now asked to re-judye was decided by the 
Supreme Court; and, in my opinion, as well as in that of Mr. Pinkney, 
who had been retained by the collector Gelston, rightly decided. I 
see nothing in the documents now offered to change the impression 
which I received from the examination of the documents in the Supreme 
Court; and whether, under these circumstances, the forfeiture should 
be released, 1s a question which addresses itself entirely to your mercy. ~ 

I have the honor to be, sir, most respectfully, your obedient servant, 


WM. WIRT. 
To the Presipent OF THE UNITED STATES. 


CLAIM OF THORP, SIDDAL, & CO. 


Where a contractor with the Government. for army supplies turned ont to a firm, 
of which he had before that time purchased kerseys, which had been received 
into store in the United States Arsenal, Commissary General’s negotiable certl- 
ficate for the same goods, the firm is entitled to recover the amount of the 
certificate, notwithstanding the contractor may be, upon his whole account, & 
defaulter to the Government. 


OFFICE OF THE ATTORNEY GENERAL, 
May 4, 1821. 

Sir: The claim of Messrs, Thorp, Siddal, & Co., of Philadelphia, 
against the United States, is understood as resting on the following tacts: 
On the 9th of September, 1813, the Commissary General of Purchases 
entered into a contract with one Thomas Parker, by which the latter 
agreed to supply the United States, within twelve months from the 8th 
of December following, with 120,000 yards of } woolen kersey. Parker 
having no capital, it became necessary to accommodate him with an 
advance ; and the commissary, having taken such surety as was satisfac- 
tory to him, advanced to Parker 85,000 on the 13th of October, 1813. 
In the course of Parke1’s operation under this contract, he bought of 
Thorp, Siddal, & Co., kerseys to the amount of $2,181.39, which passed 
inspection, and were received in store at the Uuited States arsenal on the 
25th of October, 1814. On this same day Parker drew on the Commis- 
sary Gencral for the amount of these kerseys, in behalf of Thorp, Siddal, 
& Co.; and on the 3d of November, following, there issued from the 
office of the Commissary General, and by his authority, the following 
paper : 
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+ “There will be due to Mr. Thomas Parker in thirty days from the 
25th of October, 1814, and will be paid to him, or order, provided the 
Commissary General is in funds, two thousand one hundred and eighty- 
one dollars and thirty-nine cents, being the amount of kerseys sold the 
United States that date. 


“ Commissary GENERAL'S OFFICE, 
Philadelphia, November 3, 1812. 
“TIMOTHY BANGER.” 


On this paper Parker makes the following endorsement : 


“Pay to Thorp, Siddal, & Co., or order. 
“THOMAS PARKER.” | 


Two days only after this transaction, the Commissary General made 
an advance to Parker of $5,007.50; for $2,559.50 of which sum the 
contractor is a defaulter, and a suit instituted against him and his 
sureties for this balance has failed. The question is, whether the United 
States are bound, on legal principles, to pay the amount of the written 
engagement held, as above stated, by. Thorp, Siddal, & Co.? and I 
think it perfectly clear that they are as much bound to pay it as any 
individual is bound to pay the amount of his bond. This is, in fact, 
the promissory note of the Government, made negotiable on its face, 
regularly and fairly negotiated for a valuable consideration which has 
been received by the United States. In‘truth, as I understand the facts, 
when this note was given it was known by the officer of the United 
States to be for the use of Thorp, Siddal, & Co., on account of goods 
sold by them to Parker for the use of t(ns United States, the inspection 
and receipt of which goods are ackuttwledged by the United States. 
Yet, with this knowledge of the facts, the Commissary afterwards makes 
an advance to Parker of $5,007.50; and@ afterwards also paid to Lewis 
Brown $2,470.67, on account of goods bought by Parker of him, for 
the use of the United States. Under these circumstances, I think it 
perfectly clear that Thorp, Siddal, & Co., have a legal claim on the . 
Government tor the amount of the note. 

I have the honor to be, sir, very respectfully, your obedient servant, 


WM. WIRT. 


To the Secretary oF War. 





MILITARY PUNISHMENT. 


Military punishment cannot be inflicted after 1st June, 1821, on those who do 
not then constitute a part of the peace establishment under the act of 2d 
March, 1821. 

OFFICE OF THE ATTORNEY GENERAL, 


May 16, 1821. 


Sir: I have considered the question submitted to me on the 14th, 
and am of opinion that from and after the 1st day of June next, when 
the act of the 2d March last takes effect, military punishment cannot 
be inflicted, nor its infliction continued, on any who do not constitute 
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a part of the peace establishment under that act; since, by the 12th 
section of the act, all beyond this number are expressly, and without ex- 
ception, required to be discharged from the service of the United States. 
Those who are not soldiers on that day must be citizens, and in this 
latter character cannot be subject to military lJaw—at least for the com- 
pletion of a punishment which, in its character, looks to their restora- 
tion to the military service when the punishment shall be over, as 
sentences to confinement, hard labor, &c. There is color for the oppo- 
site opinion; but I hold this to be the safest and soundest on the law 
as it stands. 

Iremain, sir, most respectfully your obedient servant, 

, WM. WIRT. 
To the Secretary oF War. 


CONCERNING TIE SLAVE-TRADE. 


The bringing to the port of New York, on board a schooner, a passenger from 
Tobago, who had with him a free colored servant, hired to him by his mother 
with his assent, and who came with him to hve with and serve him in New 
York, is not s violation of the slave laws. 


OFFICE OF THE ATTORNEY GENERAL, 
August 22, 1821. 

Sir: In the case of the schooner Sally, Samuel McPherson master, 
which has been seized and libelled for a violation of our slave-laws by 
the collector at New York, the facts are not yet fully stated, and those 
which are stated are understog® to be contested. It seems that a Mr. 
McFarlane, a passenger in the schooner, brought with him a colored 
boy, Mungo, as a servant. Mr. McFarlane swears that the boy is a free 
boy, born of free parents in the island of Tobago, where bis mother 
still lives, by whose authority and consent he brought the boy with 
him as a servant, but not as a slave; and that before he left the island 
he gave this information to Captain McPherson, The boy himself has 
been examined on oath, and corroborates this statement; adding, that 
it was his own wish to come to New York as a servant to Mr. McFar- 
lane. Captain McPherson swears that he received the boy on board 
on Mr. McFarlane’s representation that he was free; and that but for 
his confidence in this staternent he would not have received him. I 
had thought that there was also an affidavit among the papers first sent 
me, of a disinterested passenger attesting the same fact of the freedom 
of the boy; which, however, I do net now find among the papers. On 
the other hand, the collector states that Mr. McFarlane, when requested 
to exhibit some document showing that the boy was free, stated that he 
could not do so, “as the laws of the islund from whence he obtained 
the boy did not permit or allow of manumission.”. This requires ex- 
planation, The fact is not so settled as to admit of a certain legal con- 
clusion. I can, therefore, only say hypothetically on this point, that, 
if the boy be the free child of free parents, voluntarily and with the 
consent of his only surviving parent, accompanying Mr. McFarlane into 
the United States as a servant, the case is not, I think, within either of 
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the acts of the 2d March, 1807, or the 20th April, 1818; for I differ 
with the collector in the opinion that the terms “being held to service 
or labor” in these acts were intended by Congress to comprehend the 
case of a free person of color voluntarily engaged in the service of a 
white person; for the terms, I think, mean being held compulsorily as 
a bondman—as a hired slave. This construction is manifest on reference 
to the &th section, where the intention of the Legislature is more fully 
expressed ; and here the language is, “for the purpose of selling or dis- 
posing of the same as a slave, or with intent that the same may be sold 
or disposed of, to be held to service or labor,” dc. 

The other act to which the collector refers, (that of the 28th Feb- 
ruary, 1803,) creates no offence of itself; it comes in aid only of the 
State laws, and superadds new penalties to the importation or bringing 
in of any negro, mulatto, or person of color, into any State whose 
laws shall have prohibited the importation or bringing in of such ne- 
gro, mulatto, or person of color. On this act the question is, whether 
there be any law of the State of New York which prohibits a person 
from carrying into that State a free person of color as a body servant? 
I believe there is none such; but the laws of New York not belongin 
to my oftice, I cannot be absolutely certain of it. If there be no ail 
State law in New York, then, on the supposition that the boy is free, 
there is no ground, I think, to continue the prosecution of this case. _ 

If the boy is a slave, the case is within the letter of our laws. To 
decide whether it be within their spirit and reason, we must know who 
Mr. McFarlane is; and whether he has come to reside among us with 
this slave; or whether he is here as a transient visitor, bringing this 
boy with him as a body servant, in ignorance of our Jaws, and intend- 
ing shortly to carry him out again with him; for, if the latter suppo- 
sition be the fact, I still retain the opinion which I had the honor to 
express to you in November, 1819, in the case of Mr. Charles King, 
then at New Orleans, and to which I beg leave to refer you. The 
opinion in Mr. King’s case may also dispose of the other case—that 
of the brig Cannon, Captain Daniel Ryan; for, if the passengers in 
this brig are also in the circumstances in which I have supposed Mr, 
King, the eonclusion in his case would be equally applicable to theirs. 


I remain, &c., &c. WM. WIRT. 


To the SecreTARY OF THE TREASURY. 


LIABILITY FOR DUTIES. 


The case of the Olive Branch, on the facts stated, ie one for the judiciary to de- 
cide, 
Her cargo is liable to duties and to the penalties, if it was not a bona fide im- 
portation into Florida. 
OFFICE OF THE ATTORNEY GENERAL, 
August 27, 1821. 


Sr: The case of the Olive Branch is, on the facts now stated, a case 
for the consideration of a court on the principles presented in my opinion 
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of the 20th instant; and I have no doubt that it may be rendered still 
stronger for condemnation by taking testimony in Florida on the point 
of the intention with which the goods were taken into that Territory. 
Indeed, if the case proceed to adjudication, such testimony should be 
taken, and all the circumstances accumulated, which go to prove that 
they were not carried into Florida with any intention of being mixed 
with the common stock of that country for consumption there, but with 
the intention merely of covering them against our claim for American 
duties by the pretence of an importation into Florida, and of a termi- 
nation of the voyage there. Among these circumstances, the guantum 
of duties actually paid to the Spanish Government; the amount of the 
demand at St. Augustine, compared with the amount of importation; 
the previous habits of trade at that port, for the purpose of ascertaining 
whether this was a novel or unaccustomed trade; the actual time of 
the arrival of the Olive Branch; the time of the entry of the goods at 
the Spanish custom-house; the quantity of the goods landed, and the 
quantity retained on board of the Olive Branch, with all the other cir- 
cumstances and declarations attending the landing, the storing, and the 
relading of the goods, ought to be brought into view; and I have very 
little doubt that the purpose, which we suspect, will become so manitest 
as to leave nothing for the consideration of the court but the truth of 
the principle on which my opinion is founded. 
In the mean time the owners may, if they choose, have the vessel 
and cargo released on the usual admiralty stipulations; or, if they pre- 
fer it, may have the facts certified by the judge, with a view to petition 
you for a remission of the forfeiture. If they choose to do neither, and 
the President shall not declare against the principle of my opinion, the 
case, I presume, must take the usual course. 
I have the honor, &., &c., 
WM. WIRT. 


To the SECRETARY OF THE TREASURY. 


MODIFICATION OF GOVERNMENT CONTRACTS. 


It is competent for the government to assent to the substitution of new parties 
to contract with the United States, in order that the origiual stipulatious may 
be carried out. 

But it is not competent for contractors to make transfers without the consent of 
the government. 


OrFier oF THE ATTORNEY GENERAL, 
September 20, 1821. 


Sir: There can be no doubt that the parties to a contract may re- 
Jease or modify it at pleasure. The contract with Benjamin W. ILop- 
kins was, on this principle, transferred to Samuel Hawkins; and Haw- 
kins being dead, the contract uncompleted, his representatives and the 
United States may, by joint consent, substitute another contractor in 
his place, to fiuish what ke has left unfinished. This will not be con- 
sidered as the origination of a new contract on the part of gle Govern- 
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ment, in violation of the act of the Ist of May, 1820. The Govern- 
ment stood pledged to the amount of that contract long prior to the 
act. The substitution of Hawkins, and now of Coryell, in execution of 
that contract, is not a new pledge of the funds or credit of the Govern- 
ment, but an arrangement to save past expenditures by the consumma- 
tion of an old and continuing contract. 

This contract was not transferable at the pleasure of Hawkins alone, 
without the consent of the Government. The alleged transfer of the 
contract of Hawkins to Russell is a nullity; the Government is not 
bound to recognize the act, but is authorized to consider it a nullity, 
and treat it as such. 

The persons authorized to concur, on the part of Hawkins, with the 
Government, are his legal representatives—that is to say, his executors 
or administrators. To find these, we must look to the place of his 
domicil, His domicil was, I understand, in the State of New York; 
there his property lay, and there his family, his wife, and children resi- 
ded during his lite and at the time of his death. He is understood to 
have left a will in New York, by which he appointed executors, These 
executors, when they shall have qualified, are the persons authorized to 
enter into the negotiation which the Government is disposed to make, 

The administration granted on Hawkins’ estate in Alabama seems to 
have been irregular, according to the extracts from the laws of that 
State which have been furnished to me. But, I presume, there would 
be no difficulty in effecting a revocation of these letters, on presenting 
the will to the court which granted them, and an offer to qualify under 
it on the part of the executors, or any one authorized by them to ad- 
minister there with the will annexed. Perhaps the court would revoke 
these letters on the presentation of the will simply; they ought, I 
think, to do so. 

I think the Government would be authorized to dislodge all intruders 
from their grounds by force, if necessary, and give possession to the 
new substituted contractor. I understand the Government to be aware 
that this new substitution will discharge Hawkins’ sureties, unless there 
be some arrangement to prevent it. 

I have the honor, &c., &c., 
’ WM. WIRT. 

To the Secretary oF War. 





PAY OF SUSPENDED NAVAL OFFICERS. 


Under the act of 2ist April, 1806, a suspended naval officer can receive only 
half pay. 
OFFICE OF THE ATTORNEY GENERAL, 
September 21, 1821. 


Sir: The act of Congress of the 21st April, 1806, in addition to an 
act entitled “An act supplementary to the act providing for a naval 
peace establishment, and for other purposes,” provides, among other 
things, “that the officers retained shall not exceed thirteen captains,” 
&c.; “but the said officers shall receive no more than half their moathly 
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pay during the time when they shall not be under orders for actual 
service.” The question which you put, as arising under this act, is, 
“whether an officer in the Navy, who is suspended by sentence of a 
court-martial for a limited time, without any thing being said respect- 
ing his pay, can, during such suspension, claim any, and what, pay?” 

Iam strongly inclined to the opinion that Congress contemplated 
pay in two cases only: First, where the officers were under orders for 
actual service, in which case, they were entitled to whole pay: sec- 
ondly, where they were not under such orders, but were in a legal ca- 
pacity to receive and execute them at any time at the pleasure of the 
President ; in which case, they were to receive half-pay only. Now, 
an officer suspended by the sentence of a court-martial 1s in neither of 
these predicaments; he is neither under orders for actual service, nor 
is he zn @ legal capacity to receive and execute such orders ; he has, for 
the time, lost this capacity by his own fault; and not belonging to 
either of the two classes for which alone pay was most probably con- 
templated by Congress, there would be very strong reasons to refuse 
such an officer any pay whatever. 

Since, however, suspension is not expulsion, and the officer, although 
suspended, remains, in legal contemplation, on the peace establishment, 
although his capacities for service are for the time gone; and since Con- 
gress have, by the act cited, distributed the ofticers who belong to the 
peace establishment into two classes only, for the purpose of ascertain- 
ing their pay, to wit: those who are under orders for actual service, and 
those who are not, the only question is, to which of these two classes 
the suspended officer belongs? Certainly, not to the first, for he 3s 
not under such orders; and, therefore, if entitled to pay at all, it can be 
only because he belongs to that class of officers who are not under orders 
for service; and, consequently, he is entitled, under the most liberal con- 
struction of the act, to half-pay only. 

I have the honor, &c., &c., 
WM. WIRT. 
To the Secretary OF THE Navy. 





CLAIM OF THE OWNERS OF SHIP ALLEGANY. 


The President is authorized to allow the claim of Messrs. Bowie & Kurtz, agents 
of the owners of the ship Allegany, for reasonable freight from Algiers to Gib- 
raltar. 

OFFIce oF THE ATrornrey GENERAL, 


September 24, 1821. 


Sir: The gentlemen of the adminstration here ( with the exception 
of Mr. Crawford, who is too much indisposed to attend to business ) 
concur in the opinion, that you may, with perfect propriety, order a set- 
tlement with Messrs. Bowie and Kurtz, acting for the owners of the ship 
Allegany, for freight from Algiers to Gibraltar ; because the law-oflicers 
of the Government, and Congress, so far as they have acted, have never 
denied that the owners of the ship were entitled to a reasonable freight. 
They think, however, that the sums, or either of them, proposed by any 
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committee of Congress, could not be assumed safely as a criterion of 
such freight; because the proposition of a committee is not a decision 
of Congress; and because, with the unlimited power which that body 
had over the whole subject, it is not improbable that considerations of 
liberality mingled themselves in the allowance of the sum, which were 
foreign to the strict question of freight. They think that the Presi- 
dent may allow the freight, because it is a legal right; but they think 
that the freight allowed must be a reasonable freight merely, because 
more would pass the legal hmit. This allowance to be on the relin- 
quishment ot further claim of the Government. 

I have the honor, &c., &e., | 
WM. WIRT. 


To the PrEsIpENT. 


LIABILITY FOR DUTIES. 


If the vessel has, in all respects, complied with the various requisitions of the 
revenue laws, applicable to such an importatiun as that made in the Olive 
Branch, no forfeiture has been incurred. 


OFFICE OF THE ATTORNEY GENERAL, 
October 2, 1821. 


Str: On the subject of Mr. Steele’s letter, which has this moment 
been referred to me, you will observe that the effect of my opinion in 
the case of the Olive Brauch, is, simply, that the case 1s to be considered 
as an importation of goods from a foreign port or place, within the 
meaning of our law to regulate the collection of duties on imports and 
tonnave. If the vessel, therefore, has in all respects complied with the 
various requisitions of that law applicable to such an in portation, no 
forfeiture has been incurred, but the duties only are due. If she has 
failed to comply with any requisitions of that law, (as, from her pretence 
of a voyage simply from a territory of the United States, was to have 
been fairly presumed a prior?,) the penalty or forfeiture prescribed 
attaches to her case for such failure, The papers, as requested, are re- 
turned. 

I have the honor, &c., &c., 
WM. WIRT. 


To the SECRETARY OF THE TREASURY. 


CLAIM OF THE OWNERS OF SHIP ALLEGANY., 


To determine what is meant by the word “reasonable,” the Secretary of Stata 
will appeal to the best sources of such information. 


Attorney GENERAL’s OFFICE, 
October 26, 1821. 


Srr: In the case of Messrs. Bowie and Kurtz, in which I had the 
honor to report you the opinion of the administration on the 24th ult.,so 
far as the gentlemen composing it could be consulted, and in which 
they concurred in the opinion that Messrs. Bowie and Kurtz were en- 
titled to a reasonable freight for the voyage from Algiers to Gibraltar : 
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Mr. Bowie has called on me by the desire of Mr. Pleasonton, under the 
construction of a sentence in your letter to Mr. Brent, to know what 
measure is to be assumed as that of a reasonable freight in this instance. 
The question, I presume, can be settled only by those who have this 
knowledge; that is to say, commercial gentlemen, or rather by evidence 
to be derived from them. I submit to you the propriety, theretore, of 
instructing the Auditor fo refer himself to the head of the department 
to which the question belongs, (the Department of State,) who will of 
course, I presume, appeal to the best source of information to ascertain 

the measure of a reasonable freight on the voyage in question. 
. I have the honor to be, sir, most respectfully, your obedient servant, 

WM. WIRT. 
To the Presipent oF THE UNITED States. 3 


GOVERNMENT CONTRACTS. 


The Secretary of War may declare the contract with Hawking, for the completion 
of the public works at Mobile, forfeited, and prosecute for a breach of it. 


OFFICE OF THE ATTORNEY GENERAL, 
October 27, 1821. 


Sir: Iam of opinion that the 6th section of the act of the 1st May 
1820, “in addition to the several acts for the establishment and regula- 
tion of the Treasury, War, and Navy Departments,” did not look to 
contracts then existing, and which had received the sanction of Congress 
by appropriations made towards fulfilling them; but was intended 
merely to prohibit the origination of a new subject of expense by a 
future contract; and that, consequently, this act does not prohibit the 
making a contract in completion of a former contract which had been 
made, and was subsisting at the date of the act. I see no objection, 
therefore, to your declaring the contract with Hawkins forfeited, and if 
you choose, prosecuting the parties for a breach of it; and making 4 
new contract with Mr. Coryell for the completion of the works at Mobile. 

Yours, very respectfull 
meeps wag wre. 
To the Secretary oF War. 





CONCERNING THE IMPRISONMENT OF CAPTAIN BELL 


Except to avert extreme injustice, which cannot be otherwise avoided, the Exe- 
cutive should not interfere in a civil suit between two citizens. 

In the case of Capt. Bell, whois under arrest at the suit of Fairbanks, in Florida, 
the subject may be referred to Governor Jackson, or his representative, to 
ascertain the extent of the Executive power under the laws as they exist in 
the premises, and to exercise the power or report to the President for further 
consideration. 


OFFICE OF THE ATTORNEY GENERAL, 
November 5, 1821. 
Sir: The letter of Abraham Eustis, from St. Augustine, of date 2d 
October last, which you have done me the honor to refer to me, states: 
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“Capt Bell is arrested at the suit of one Fairbanks, whom he ordered 
to be confined in the fort (for being concerned in negro-stealing) before 
the civil government was organized, and while he was acting as provi- 
sional governor.” In your endorsement on this letter, you inform me 
that “Capt. Bell acted under the authority of Gen. Jackson, in the 
place of Mr. Worthington, until his arrival. It was for an act per- 
formed in that trust that he has been arrested.” Your question is, 
“Whether the President can order his discharge?” 

Had the case occurred in any State, or in any other Territory of the 
United States, there would be no difficulty in answering the question 
in the negative; nothing being clearer, as a general position under the 
constitution and laws of the United States, than that the President has 
no right to interfere in a civil suit between two citizens. The Govern- 
ors of all the Territories and States are answerable for forts done by 
them under color of their office. They may plead, in their defence, 
that the act was lawfully done under the authority of their office; and 
if the defence be true in fact, it will avail them before the court which 
tries the cause. But it is not in the power of the President to interfere, 
in any manner, with the progress and termination of the suit. It 
would be monstrous if it were otherwise In a republican Government, 
since, under the English monarchy, the governor of a distant province, 
armed both with civil and military power, was held subject to the 
action of an individual in England, and amerced in very heavy dama- 
ges for a trespass and false imprisonment. I allude particularly to the 
case of Mostyn vs. Fabrigas, Cowper’s Reports, 161. Such is the 
auswer which I should give to the question, had the case ovcurred any- 
where else within our limits than in the Floridas; but as the matter 
Stands, the question refers itself to a system of foreign laws with which 
Tam not acquainted. 

The Constitution (article 4, section 3, clause 2) declares that “ Con- 
gress shall have power to dispose of and make all needful rules and 
regulations respecting the territory or other property belonging to the 
United States.” In the exercise of this power, Congress, at the last 
session, by the act for carrying into execution the treaty between the 
United States and Spain, provided “that until the end of the first ses- 
sion of the next Congress, unless provision for the temporary govern- 
ment of said Territories (the Fforidas) be sooner made by Convress, all 
the military, civil, and judicial powers exercised by the officers of the 
existing Government of the same Territories, shall be vested in such 
person or persons, and shal) be exercised in such manner, as the Presi- 
dent of the United States shall direct,” &e. In pursuance of this act, 
General Jackson received a commission which clothed him with all the 
powers of the Governor and Captain General of Cuba over these 
provinces; and it was while acting as his substitute that Capt Bell did 
the act which subjected him to the suit of Fairbanks. If the Governor 
aud Captain General of Cuba was, at the time of the enactment of this 
law, in the exercise of a power which authorized him to discharge an 
ex-Governor of Florida from civil suits for acts done in his capacity of 
Governor, General Jackson, having succeeded to the same power, may 
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discharge in like manner the ex-Governor Bell from the suit of Fair-_ 
banks; and if, possessing the power, he declines using it spontaneously, 
then, as he is to act under your instructions, you may instruct him to 
do it. The question, therefore, as to your power, depends on the con- 
stitution and laws of the Spanish monarchy, with regard to the gov- 
ernment of its provinces; with which I] am not sufficiently acquainted 
to answer the question proposed to mine. The extent of these powers, 
as they were actually exercised in the Floridas, (the criterion assumed 
by the act of Congress,) can be more easily and safely ascertained on 
the theatre of their exercise, and by those who can have access to the 
records and archives of the provinces while under the government of 
Spain, than by us, at this distance, and under the disadvantages under 
which we labor. Governor Jackson or his representative might, if you 
think proper, be instructed to examine both the merits of the particular 
ease of Mr. Bell, and the extent of the power; and to exercise it or 
not, as the justice of the case might seem to require; or to report to 
you for your further consideration. I shall only observe, in closing, 
that even if the power should be found to exist, it is so entirely at war 
with our political institutions and modes of thinking, that nothing can 
render its exercise palatable, or even endurable, but the averting of 
some extreme injustice, which cannot be otherwise avoided; and if Mr. 
Eustis’s statement may be relied on, such injustice seems to be threatened 
in the case of Capt. Bell. 

I have the honor to remain, sir, very respectfully, your obedient 


servant, 
WM. WIRT. 
To the PresipEentT oF THE UNITED STATES. 


ACCEPTANCE OF COSTS NUNC PRO TUNC. 


The Secretary of the Treasury is authorized to accept the payment of costs nunc 
pro tune in order to discharge the obligations of certain sureties, 


OFFICE OF THE ATTORNEY GENERAL, 
January 9, 1822. 

Sir: If Stollenwerch had, in comptiance with your former order, 
paid the costs, and been thereupon discharged from the prison rules, his 
security for keeping those rules (which I now understand he means by 
“ bail”) would have been released from their engagement that he would 
keep within those rules. But Ido not think that the mere order, 
without a compliance with it, altered the condition of the securities in 
any respect; and Stollenwerch having left the rules without having 
complied with the conditional order, the securities are just as liable as 
if no order had been made. [But as you had power to order the dis- 
charge of the debtor on the condition of the payment of costs, which 
was a Virtual release of the securities from the payment of all but the 
costs, provided these had been paid before he left the rules, I think it fairly 
within the spirit of your authority to accept the costs “ mune pro tune,” 
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(af you think the case in itself a proper one for the exercise of the author- 
ity,) which, I apprehend, will produce the same etiuct; since this would be 
merely to ratily, subsequently, what you had a right to order in the 
first instance. 
I have the honor, &c., &c., 
WM. WIRT. 


To the SECRETARY OF THE TREASURY. 





A PATUNT FOR LAND TO BE WITHHELD. 


Evidence, sufficient to raise a presumption of fraud, in obtaining a Canadian 
volunteer land warrant, having been furnished, the patent should be withheld 
until ordered by Congress or the judiciary. 


OrFICE OF THE ATTORNEY GENERAL, 
April 27, 1822. 

Sir: If the Canadian volunteer warrant which issued to Elias Bedford 
was fairly obtained, the patent ought, I think, to issue in his name, for 
the reasons set forth In my opinion accompanying the case, and which 
I still think the safer opinion, 

If the warrant was obtained by fraud, it is in law a nullity, and can 
acquire no new Vigor or purity by passing into the hands of a purchaser. 
This would be the case were the paper even negotiable on its face, or 
made so by law; and it is so “a forlzorc” with regard to this paper, 
which is not of a negotiable character, The affidavits, which go to fix 
the fraud on Bedford, are indeed ex parte ; they are so of necessity, 
because there was no judicial controversy depending in which the wit- 
nesses could have been regularly examined. £'z parte, however, as they 
are, they raise a presumption which there 1s no opposing proot to repel, 
and “ stabstur presumptiont donec in contrarium probetur.” 

My opinion is, that, circumstanced as this case now stands, the patent 
ought to be withheld until it shall be ordered by Congress, or the 
senteuce of the Federal judiciary, if such asentence can be obtained by 


the claimant. 
¢ 


WM. WIRT. 


I have the honor, &e., &e., 


To the SecRETARY OF THE TREASURY, 





ADVANCES TO CONTRACTORS, 


Contractors with the Government, to whom advances have been made by the 
Department, are not the persons iutended by “persons in arrears” in the act 
of 1822, who are to pay all arrears into the Treasury before they can pro- 
ceed further with the fulfilment of their obligations, 


OFFICE OF THE ATTORNEY GENERAL, 
June 6, 1822, 


Sir: In answer to the question submitted for my opinion yesterday, 
I have the honor to state, that in cases where advances have been made 
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to a contractor, to be accounted for by him in the course of the fulfil- 
ment of his contract, such contractor is not, in my opinion, to be con- 
sidered as in arrears, within the meaning of the 3d section of the act, 
making further appropriations for the military service of the United 
States for the year 1822, so asto be required to refund, and pay back 
into the Treasury, advances received by him under the stipulations of 
his contract. Such a construction would force the Government on a 
violation of its own positive contracts—an act of such violent injustice 
and indecency as cannot be supposed to have been within the intention 
of Congress. 

Nor can I suppose it to have been the intention to narrow the discre- 
tion of the department in making contracts for the public good in fu- 
ture; nor js the just and sound exercise of such discretion to probibit 
it from making advances as a part of such contracts, where the public 
good calls for such contracts: the words of the law are, that no money 
appropriated by the act shall be “advanced or paid to any person on 
any contract, or to any officer who is in arrears to the United States, 
until he shall have accounted for and patd into the Treasury all sums 
for which he may be liable ;” manifestly, I think, intending to force 
from the debtor such sums as he may owe—such as he may have no 
authority to retain—such as he was bound, by antecedent obligations 
of law or equity, to have paid into the Treasury: none of which can 
be predicated of advances made to a contractor on the footing of a 
positive stipulation; and therefore this case is not, I think, within the 
law. 

I have the honor, &c., &e., 
WM. WIRT. 
To the Secretary oF War. 


DISCHARGE OF DEBTOR DOES NOT AFFECT SURETIES. 


The discharge of a principal debtor under the act of 3d March, 1817, dees not 
discharge the sureties of such debtor. 


OFFICE OF THE ATTORNEY GENERAL, 
December 7, 1822. 


Sir: I received last night, on my return from Baltimore, your com- 
munication of the 5th instant; which I hasten to answer. I am of the 
opinion that the discharge of a principal debtor by the President, under 
the act of 3d March, 1817, does not discharge the sureties of such debtor, 
nor furnish them any defence against the judgment in force against 
them. I had occasion to consider this subject, on the application of the 
President, two years ago, in the case of a man of the name of Dundas, 
in Alexandria; and, on the 20th May, 1820, gave to the President an 
opinion in full, in writing, which, I presume, is still with him. Ip that 
opinion I referred to the case of Hunt and the United States, (1 Galli- 
son, 32,) in which Judge Story decided the question according to wy 
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opinion, and to what I understand has always been the impression in 
your department. Judge Story, however, avows great difficulty in 
coming to this conclusion ; and expressly says that he will not say how 
the law would stand, if the United States, at the time of the discharge, 
had taken any security from the debtor pursuant to the act of 6th June, 
1798 ; the case before him being a Treasury discharge. So that it seems 
the case is not free from difficulty and hazard. 


I remain, sir, &c., &c., 
WM. WIRT. 


To the SEcRETARY OF THE TREASURY. 


ASSIGNEES OF CONTRACTS. 


Contractors with the government may transfer with the assent of government, 
and when such transfers are made and assented to, the assignees take the 
place of the original party. 


OFFICE OF THE ATTORNEY GENERAL, 
January 24, 1823. 


Sir: Iam of the opinion, on the statement you have done me the 
honor to submit for my opinion to-day, that Messrs. Bulkeley & Co. have 
the same power over the contract for stone at Old Point Comfort, which 
Jacob Lewis & Co. had before their transfer of it to Messrs. Bulkeley 
& Co. What that power is, and what the legal nature and consequence 
of the transfer, may be seen by reference to my opinion of the 16th 
March, 1822, in this case; and my opinion of the 20th September, 
1821, with relation to the transfer of Hawkins’s contract. Doctor 
Le Baron’s objection comes too late; he had previously parted with 
all control over the subject. The transfer sent for my inspection is 
insufficient; it is the act®of one partner only, and not in the course of 
partnership transactions, One partner can do any act which falls with- 
in the purpose which it is the object of the association to accomplish ; 
but one partner alone cannot do an act which virtually dissolves and 
annihilates the association, for that is not one of the purposes which it 
was formed to accomplish. To do this, the partner who acts must have 
a special power of attorney from the rest of the firm, authorizing bim 
to do the act; and even if such a power did exist in this case, ( which 
does not appear by the documents sent me,) still this transfer would be 
impertect, because, although John Bulkeley professes to actin the name 
of the company, the terms of transfer are all in the singular number: 
it is “my right” which is transferred, and not “ the right of John Bul- 
keley & Co.” 

I have the honor, &c., &c., 
WM. WIRT. 


To the SECRETARY OF War. 
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CONCERNING DUTIES AND PENALTIES, 


Advises the Secretary to send the cases to the President, in order that he may 
dispose of them, 


Sugvests that each ease would present to a court the fact open for inquiry, 
whether the landing of imported goods in Florida, and paying a nominal 
duty, or no duty, upon them there, is any thing more than stepping in 
transitu in the main voyage without destroying its continuity. 


OFFICE OF THE ATTORNEY GENERAL, 
January 24, 1823. 

Sir: I perceive, by the documents which you have sent me, that I 
had been misled by the newspapers in the belief that East Florida had 
not been surrendered prior to the 14th July, on which day the Olive 
Branch left St. Augustine: consequently, this ground of condemnation 
is removed in this instance; and the case is free from censure, unless 
it falls within the second or third class of hypothetic cases which I had 
the honor to consider in my opinion of the 20th, 

T have reconsidered the principle borrowed from the British admi- 
ralty decisivns in relation to the continuity of voyages, which I have 
apphed to the third class of supposed cases in Florida; and have 
reviewed the whole controversy between the United States and Great 
Britain, on the subject of their orders in council restrictive of neutral 
trade, in the enforcement of which this principle of the continuity of 
voyages was employed by the British court of admiralty ; and I am of 
opinion, that if the belligerent claim to be enforced had been as mani- 
festly right as we then thought, and still think it wrong, the decision of 
Sir William Grant in the case of the William would have been correct; 
that is to say, that what we have no right to do openly and directly, 
we have no right todo covertly and insidiously; and that an act 
wrong in itself, can never be made right by a fraud. If we violate 
the law of nations in carrying on the colonial trade of her enemies 
in time of war; if carrying on this trade was an act of aid and 
assistance to her enemy, of which Great Britain had a night to com- 
plain; surely the mode of carrying it on could not vary the case. If 
the carrying it on at all was the injury, could it make any ditterence, 
either in its aspect of aid to the enemy, or injury to Great Britain, 
whether we carried it on by a longer or shorter route-—by a direct or 
circuitous voyage; or whether, by turning out of our way, stopping at 
an intermediate port, and paying a mere transit duty there, we made 
the operation more or Jess burdensome and expensive to ourselves? If 
the main purpose was intvinsically wrong and viscious, and was mant- 
festly one identical continuous purpose, trom its commencement to its 
consummation, I am unable to comprehend how any intermediate 
ceremonials, indicating an innocent purpose, which is admitted to be 
all pretence, can have the effect of purging the act of its inherent vice. 
But the British claim itself was a usurpation of the rights of neutrals ; 
and the British added perfidy to usurpation, when, in 1801, their 
minister announced to Mr. King that their claim went no further than 
to the direct trade between the parent country and her colonies; and 
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that landing the goods intermediately at a port of the United States, 
and paying the duties there, would be considered as breaking the con- 
tinuity of the voyage, and stamping.a new and neutral character on 
the goods, which would make them free to pass whithersoever we 
pleased. As her pretension was wholly unknown to the laws of nations, 
no light was to be derived, as to its character, from the authors who 
had written on those Jaws. Being a mere pretension which had origi- 
nated with Great Britain, she alone was able to explain the extent to 


which she asserted and meant to carry it; and when she had done so, 


she was bound in honor and good faith to carry it no further. The 
claim had been, by her own authority, announced to our merchants, 
with this limitation: they were thus completely entrapped; and we 
had good cause to complain of the treachery which she had added to 
her usurpation, when her courts of admiralty were left at large to fol- 
low out the claim through all the consequences to which its nature 
and spirit led. It is true, that in our diplomatic discussions we did 
complain of every thing—the claim, the breach of promise, and the 
principle of continuity. In my opinion, we had a right to complain 
only of the two first; for, if the claim be a solid one, we have no right, 
I think, to elude it by any artifices, however troublesome and expen- 
sive we may contrive to make them to ourselves, At tlhe same time, 
I admit that this claim of the identity and continuity of voyage would, 
as between different nations, be extremely Inconvenient in practice; 
and hence it would become their interest to arrange, by convention, 
some standard by which the continuity of voyage should be easily and 
certainly tested ; although the adoption of such standard should involve 
a sacrifice, reciprocally, ef their own impressions of their rights. It 
was from this consideration that the 11th article of the inchoate treaty 
of the 31st December, 1806, proceeded ; it was declared upon its face 
to be a mere temporary compromise during the existing war—the par- 
ties expressly reserving their rights when the war should be at an end, 
Such an article is no admission of principle either way; though it is 
highly probable that, as the mutual sacritive which it made was more 
tolerable than war in assertion of the whole extent of claim on either 
side, the same compromise might have been continued—at least until 
the United States were in a condition to enforce their neutral rights 
upon the ocean. This treaty, however, left the question of principle 
exactly where it found it; and, so far as the separate question of con- 
tinuity of voyage is concerned, the criterion which the British assume, 
although most injuriously and vexatiously appled in practice, was, I 
think, en the abstract, correct; and would, I believe, have been gene- 
rally thought so, had it shown itself for the first time in the enforce- 
ment of a great moral or national right of high and undisputed obli- 
gation. It was thé offensive company in which it was seen for the 
first time, and the most offensive and oppressive use which was made 
of it, that rendered it so extremely obnoxious here. In its nature, and 
tried at the forum of impartial reason, the principle appears to me to 
be invulnerable; it is, indeed, the principle which pervades all laws, 
criminal and civil, human and divine; for it is no other than this: that 
Voi. v—48 
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where the original intention is guilty, and where it continues through- 
out, until it is consummated by the guilty act which it has all along 
meditated, the offender shall be punished, notwithstanding any arti- 
fices he may have adopted, intermediately, to disguise the true inten- 
tion, and to insinuate a different and innocent intention at any stage 
of the transaction. Applying this standard to the third class of cases 
considered, in my opinion, I cannot avoid the conclusion, that each 
case would present the question of fact fairly open to inquiry before 
the court, whether landing the goods and paying a nominal duty, or 
no duty, in Florida, was any thing more than a mere stoppage in 
transilu in the main voyage, which did not destroy its unity; but, on 
the contrary, left the party exposed to all the consequences of a direct 
and continuous voyage from the foreign port to the port of the United 
States. 

But, as the question is new and undecided in our courts, and the 
principle which it involves has been, and may again be, the subject of 
much political discussion among us—pregnant, too, with serious con- 
sequences to this nation—I submit it to you, whether it would not be 
well to send the question to the President, with a view to his final dis- 
position of it. I cannot myself perceive that the application of this 
principle to a question of revenue between this Government and its citi- 
zens, would involve the admission that a fureign nation had a right to 
apply it to the commerce of this nation with a third power. There 
secms to be a great dissimilarity in the cases: these, however, are con- 
siderations which lie beyond the sphere of the lawyer. When my 
opinion on a question of law is asked, my duty requires me to pronounce 
the opinion which, as a lawyer, I really entertain, whatever political in- 
conveniences may be apprehended from its adoption. 

I have the honor, &c., &c., 
WM. WIRT. 


To the SECRETARY OF THE TREASURY. 





COL. JOHNSON’S PENSION. 


Co) Johnson’s pension to commence from the time of the certifying of the testi- 
mony. a 
Testimony is never complete until it comes fully authenticated. 


ATTORNEY GENERAL’s OFFIce, 
July 19, 1822. 


Sir: I now understand that the doubt with regard to Colonel Richard 
M. Johnson’s claim of pension relates to the time of its commencement. 
The second section of the act of 15th May, 1820, declares “that the right 
any person now has, or may hereafter acquire, to receive a pension in vir- 
tue of any law of the United States, be considered to commence at the 
time of completing his testimony, pursuant to the act hereby revived and 
continued in force.” The affidavits which prove Colonel Johnson's 
title to a pension, were taken before Job Stevenson, a justice of the peace 
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of Scott county, in the State of Kentucky, on the Ist day of August, 1816; 
but it was not until the 5th of November, 1820, that the certificate of the 
clerk of Scott county that Job Stevenson was a magistrate, was obtained 
and annexed to those affidavits. The question is—When was this evi- 
dence complete: onthe 1st of August, 1816, when the affidavits were 
taken ; or on the 5th of November, 1820, when the certificate of the clerk 
was added ? . 

In the short personal conference which we had on this subject, the 
predisposition, which it is almost impossible to avoid feeling in favor of 
80 meritorious a claim, Jed me to take the earlier date in favor of the 
claimant; but, on reflection, I must recede from this opinion, and abide 
by those old and plain rules with which we are all familiar, and from which 
it is always unsafe to depart. The word complete is a strong one ; noth- 
ing is complete while any thing of form or substance is wanting. Testi- 
mony is never complete, until it comes in such a shape that its admissi- 
bility is unquestionable. If it be inadmissible in the form in which it 
18 presented,—if it want any thing of authentication to render it admissi- 
ble,—it is incomplete ; and never is it complete until every objection to 
its reception is removed, 

Would Colonel Johnson’s evidence have been received at the depart- 
ment, without the certificate of the clerk that Job Stevenson was a jus- 
tice of the peace of Scott county? If it would not, it is not complete; 
and such I understand is the fact according to the rules of evidence in 
these cases adopted by the department. I also understand that, accord- 
ing to these rules, this certificate of the clerk removed all objection to 
the testimony ; hence, I am constrained to conclude that the testimony 
was not complete until this certificate was procured—to wit, 5th Novem- 
ber, 1820. My regret, however, is diminished by the consideration that 
there can be no moral doubt that Congress would, on application, carry 
back the pension to the time of the wounds; which will be better for 
the petitioner than to assume the earliest date which these laws could, 


by any possible construction, permit. 
WM. WIRT. 


Hon. J. C. Carnoon. 


SPANISH GRANTS IN FLORIDA. 


The King of Spain had power to grant lands in Florida whilst the Province was 
his, and the Roman Catholic Church had capacity to take title by them. 

The question in the case under consideration is whether the grants were made 
prior to the time stipulated. 


Arrorngy GenerAaL’s OFFics, 
July 19, 1822. 


Sir: My answer to your communication of the 3d has been delayed 
by absence from the city, to which I have just returned. 


752 OPINIONS OF ATTORNEYS GENERAL. 


Ciaim of the Reprosentatives of Henry Willis. 


Doctor England states the law correctly. There can be no doubt of 
the power of the King of Spain to grant lands in Florida while the pro- 
vince was his; nor of the capacity of the Roman Catholic Church to 
take by grant. Our treaty with Spain recognizes and ratifies all such 
gtants made prior to a certain day. 

The only question in this case 1s a question of fact. Did the king of 
Spain grant these lands to the Roman Catholic Church prior to the time 
stipulated? On this, which is the only question in the case, there is no 
evidence before me. If it is intended that I am to take Doctor Eng- 
land’s statement of facts as correct, I am of the opinion that he ia right 
in his conclusions of law ; if otherwise, it will be necessary that I shall be 
furnished with a report of the facts, which I presume the attorney of the 
United States for the Territory of Florida, can readily furnish; or the 
whole subject can be remitted to that officer for his opiuion; which, I 
would respectfully submit, is the better course, because the evidence is 
more easily accessible to him, and because the archives of that province 
will give him a better understanding of the characters of Spanish grants, 
and the laws by which they were regulated, than we can possess here. 


I remain, sir, &c., 
WM. WIRT. 
Jonn Q. Apams, Esq., 
Department of State. 





CLAIM OF THE REPRESENTATIVES OF HENRY WILLIS. 


The act of 8th May, 1820, for the relief of the legal representatives of Henry 
Willis, does not contemplate their entering town lots in satisfaction of the 
lands grauted them. 


Orrick or tHe Atrorney GENERAL, 
February 21, 1828. 


Sir: I have examined Mrs. Chotard’s bill against Pope and others, 
which you have submitted for my opinion of the case, and the means 
of defence to be relied on. My duties in the Supreme Court, which is 
now in session, wall necessarily compel me to be very brief, which you 
will excuse. 

I cannot think that the act of May 8, 1820, “for the relief of the 
legal representatives of Henry Willis,” contemplated their entering 
town lots in satisfaction of the lands granted them. The language of 
the act is indeed very broad, but we must respect the intention of the 
Legislature; and are authorized to derive that intention not from their 
language ouly, but their language compared with the nature of the 
case and the reason of the thing. Considering the subject in this way, 
I am of opinion that the act in question bas in view the substitution 
only of vacant ruraé lands of the United States, in lieu of the two tracts 
which had been sold. This construction will better comport with the 


APPENDIX. 158 
Claim of the Representatives of Henry Willis. 


Janguage itself, which seems to have nothing of the provisions which 
would probably have entered into it if town Jots had been in view. 
This construction will also do ample justice to the parties, without put- 
ting it into their power to defeat a public object—the establishment of 
atown: for,if they have a right under this law to appropriate any part 
of the town lots to themselves, they might with equal right appropriate 
the whole town; and then, at pleasure, either devote the lands to agri- 
culture, or hold the lots so high as to amount to a virtual frustration of 
the purpose of a town. ; 

If the act is to be construed by its language only, the representatives 
of Willis might have laid their claim on the school sections, salt springs, 
or mines; for the language of the act is broad enough to cover any 
portion of the lands of the United States, without exception. If, on 
the other hand, the school sections, salt springs, and mines, are supposed 
to be set apart from the general lands, and consecrated to particular 
Ae deen, 80 as to be virtually excepted from this act in behalf of Wil- 
is’s representatives, why will not the setting apart a portion of the pub- 
lie lands for the purpose of a town amount also to an appropriation of 
80 much as shall be separated from the mass for this special purpose, 
and constitute another virtual exception from the grant in favor of these 
representatives ? 

With regard to the means of defence: I know nothing of the case, 
except from the statement of the bill-which you have sent me. If that 
bill states the facts correctly, and states all the facts which properly 
belong to the consideration and decision of the case, nothing more is 
necessary than to demur to it; if it does not state the facts correctly, 
80 far as it goes, or does not state all tke facts which are necessary to 
the first cousideration and decision of the subject, there must be an 
answer to correct the erroneous statements and supply the defects, It 
seems to me that the petition and report of the committee, on which 
the act is founded, may throw some light on its construction; and 
however unallowable this might be in the construction of a legislative 
act of a general and public nature, yet, with respect to a private act, 
(which is, in truth, rather of the nature of a contract of indemnity 
than an act of legislation,) I should hold it allowable to look into the 
circumstances which led to that contract and formed its basis. The 
quantity, situation, and quality of the lands lost by the Willises, com- 
pared with the quantity granted to them as an indemnification, may 
assist us in determining whether Congress looked to town lots or rural 
lands as the fund for indemnification, 

Other circumstances unknown to me may exist in the case, which 
may render an answer more proper than a demurrer; and of which the 
counsel and parties on the spot, in full possession of the whole case, and 
enlightened too by the practice of the country in similar cases, can bet- 
ter judge than I can. 

I have the honor to remain, &c., 
WM. WIRT. 


To the SgorErARY OF THE TREASURY, 
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CONTRACT WITH ARCHITECT OF PUBLIC BUILDINGS. 


Where the office of achitect of the public buildings was offered tothe accep- 
tance of an individual, at a specified salary, and the offer was accepted, such 
offer and acceptance became a contract with the individual, during the con- 
tinuance of the work. 


Orrick oF THE Atrorney GENERAL, 
February 26, 1823. 


Sir: [ had the honor to receive, yesterday, your communication of 
the 24th instant; and would have answered it immediately, but for the 
pressure of my duties in the Supreme Court. This pressure, indeed, 
still continues, and will not permit me to give so much time to the con- 
sideration of the subject of your letter as I should otherwise be dis- 
posed to do. My opinion on Mr. Bulfinch’s case, was in the instance 
called for very hastily—but a few minutes only being allowed me to 
consider it; and, as I pretend to no exemption from the fallibility of 
my fellow-mortals, it is far from being certain that the view which I 
took of the subject, was correct. Such as it was, however, the little 
opportunity I have since had for reflection, has tended rather to confirm 
than to shake that opinion. It will be proper for me to state briefly 
the grounds of the opinion, in order that you may see how little the 
documents communicated by the commissioner of public buildings, are 
calculated to impair it. : 

With regard to all offices of a permanent nature connected with the 
Government, the salaries of which are regulated by law, and the tenure 
of which is merely durante bene placito of the President, I never enter- 
tained a doubt of the right to reduce the salaries: such, for example, as 
heads cof departments—the attorney general, comptroller, auditors, 
clerks, &c. These offices being to endure as long as the Government, 
it would have been impossible @ priari to fix any standard of compen- 
sation which would have been properly suited to successive ages. The 
fluctuations in the value of money itself, and the consequent fluctua- 
tions in the value of the necessaries of life, would render a salary, well 
adjusted to the state of things in one half or quarter century, totally 
unadapted to another ; besides, the tenure of these offices is such, that 
the incumbents at any given period are merely ephemeral—in compan- 
son with those offices, at least, in which a state of freehold may be had; 
and consequently there cannot be said to be injury done to any one by 
varying the salary to suit the existing state of circumstances, 

But I did not consider the engageinent of Mr. Bulfinch in the light 
of an appointment to an office of a permanent nature ; for according 
to the principle I have just stated, tf his office be one of a permanent 
nature, the salary would be subject to variation. It is true that the 
terms which Mr. Adams uses are general: “The office of architect of 
the public buildings is offered to your acceptaace, with a salary of 
$2,500.” But terms, however general, are always interpreted according 
to the subject-matter; and here the subject-matter itself being of a 
temporary and limited character, the engagement in relation to it must 
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be of the same character. I presume it was never contemplated that 
the erection of the public buildings should be an endless work, so as 
to require an officer of perpetual duration to be attached to the Gov- 
ernment, under the name of an architect of public buildings. On the 
contrary, the public buildings had been. specified by law; they were 
to be “suitable buildings for the accommodation of Congress and of 
the President, and for the public officers of the Government.” The 
three commissioners originally appointed were authorized to contract 
for the execution of this work, under the direction of the President of 
the United States; and that power was continued afterwards to the 
superintendent, and finally to the commissioner. There are no such 
officers under our laws as “ architect,” “superintendent of the carvers? 
department,” “superintendent of the stone-cutters’ department,” &c. 
No law that I have yet met with, recognizes such offices, nor authorizes 
the President, or the commissioner acting under his direction, to create 
any such offices, and to fasten them as permanent incumbrances on the 
Government. The simple power which the commissioner, acting under 
the President’s authority, possesses, is to cause certain specified build- 
ings to be erected. The Government possessing no officers perma- 
nently attached to it, whose duty it is to execute works of this sort, 
how is the commissioner or the President to perform the duty thus de- 
volved on them, but by the employment of men skilled in such works # 
and how can such work take place, but by contract? They may de- 
signate and distinguish such persons employed by whatever denomina- 
tions they please; may call them architect, superintendent of carvers’ 
work, &c. This, however, does not convert them into officers of the 
Government, any more than the daily Jaborers on the Capitol square 
are officers of Government. They are all hirelings employed by con- 
tract; and, with regard to any of them, the only question is as to the 
character and construction of the contract by which they are employed. 

The public buildings being, as I have remarked, defined and _speci- 
fied, and nearly all completed at the time of the contract with Mr. 


Bulfinch, it was, I presume, perfectly within the power of the com- 


missioner, acting under the authority of the President, to have engaged 
Mr. Bulfinch at a gross sum (say $10,000) to have superintended their 
completion. Had this been done, I presume there can be A doubt 
that the terms could not have been changed upon him, without his 
consent. 

Suppose, again, instead of a gross sum, this gentleman had been en- 
gaged at an annual stipend to direct and superintend these public 
buildings until their completion: the contract in this shape, would, I 
presume, be as unalterable as in the former. So that the question 
comes to this: whether the contraet with Mr. Bulfinch was a contract 
only for a single year, renewable or not at pleasure; or whether it was 
not implied by a contract for the completion of the work, irrevocable 
and unalterable on the part of the Government, except for incompe- 
tency or misconduct on his part. It is a contract for a defined and 
limited work, at a given stipend per annum; and@my opinion was, and 
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is, that he shall be paid the stipulated sum annually, so long as he 
shall be employed io this specific and hmited work. 

I do not hold the opinion, that, if A employ B at a given price per 
annum, he is bound to pay him the same price so long as he continues 
in the same employment. But if be employ him for five years ata 
given rate per annum; or, if he employ him to execute a specified 
prece of work ata given rate per annum, I do hold that he cannot 
change the terms of the contract, but must pay him the same price 
per annum for the five years in the first case, and until the completion 
of the work in the second. 

If you drop the Government, in the consideration of this subject, 
and put the case as between individuals, I think you will find it sim- 
plified. Suppose a private individual to employ a master architect to 
furnish a plan of a dwelling-bouse, and to superintend its erection, and 
stipulate to pay him for that service one hundred pounds per annum: 
could the individual terminate the contract at the end of the first 

ear, without the assent or default of the architect, and refuse to pay 
him any longer at the same rate? LTapprehend that this opinion 
would scarcely be maintained. And I presume that, whether the busi- 
ness be one or six houses, tlie principle is the same; as it unquestiona- 
bly is the same, whether the contracting parties be two individuals, or 
the Government and one individual. The single question will always 
be,—was the employment for a year only, or for the entire business, 80 
long as the party shall give satisfaction in the performance? In my 
opinion, the terms of the offer to Mr. Bulfinch—more especially when 
taken in connection with his occupation, (that of an architect, looking 
to unity and entirety of design and execution,) would not be interpre- 
ted by a court as a contract for a year, but as a contract for the speci- 
fied work—the public buildings; and that, consequently, the terms 
cannot be changed upon bim without his consent. 

You will perceive, sir, that this opinion rests upen grounds which 
leave it entirely unatiected by the report of the commissioner as to 
former architects. We know not what their contracts were; but what- 
ever they were, it docs not appear by this report that the terms were 
ever reduced with regard to any former architect. There have been 
several architects in succession ; they seem to have been engaged for 
different parts of the building; their contracts may have been limited, 
or they may have been dismissed for incompetency or misconduct, 
The account which the commissioner gives of them does not appear 
to me to throw any useful light on the question before us,—at least I 
can perceive no sound inference which can be fairly drawn from their 
case to that of Mr. Bulfinch. 

I have detained you much longer than T expected or intended. The 
law, you know, sir, is not one of the exact sciences. Eminent men in 
the profession, and eminent Judges on the bench, are continually differ- 
ing on questions which grow out of it; and I shall, therefore, be neither 
surprised nor mortified to find that, on a question so entirely new as 
this, there shall be members of the profession who shall ditfer from the 
opinion I have had the honor to express, 
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The papers are returned; and I have the honor to remain, sir, with 
great respect, your obedient servant, 


WM. WIRT. 
To the Hon. Wa. S. Brack epee, 


House of Representatives. 


4 





CONTRIBUTIONS TO GENERAL AVERAGE 


The cargo of the United States, shipped at Alexandria for Valparaiso, on board 
a vessel forced, by stress of weather, to throw overboard a portion of her freight 
to lighten her and then to ee back to Norfolk, incurring expenses of the 
mature of general average, is bound to contribute tothe general average; but 
whilst such is the opinion of the Attorney General, there are reasonable 
doubts respecting sume of the charges in the case under consideration. 


OFFICE OF THE ATTORNEY GENERAL, 
March 31, 1828, 

Sir: The statement on which your questions touching general aver- 
age, arise, is, that “the ship Talbot sailed on 29th August, 1822, on a 
voyage from Alexandria to Valparaiso; and on the 26th of that month, 
during a tremendous gale, was struck by a sea, which caused so much 
damage as to oblige them to lighten the ship and put back to Norfolk, 
incurring expenses of the nature of a general average; which are then 

set out as follows: | 
1. Entry at the custom-house.....cceececceeccscceeeee $1 50 
2.. Pilotuwe in Ward. oss6 4 sekes ces secesssvaeessweesss 2608 


3. Notary entering protest $5 ; protest $5.....-......... 10 00 
4. Surveyors and Survey. cceccesccevccccscccccccesees 46 60 
5. Storage of the cargo. .ccccceccereccccccrscescccces Sal 65 
6. Unloading argos. 3 a0 cesses sivk esate tanewacsaese 50°00 
7. Cooperave....... Lavawowe tee veweeneseleececcuass 46-61 
8. Value of the articles thrown overboard.............+. 267 00 
0; Loading the cargo... ed encsesices ee tisckseeinees 8060 
10. Commission, 5 per cent........ teeometeuis seusieeede:, 422-20 
11, Commission charged by Rowland on the value of the 


cargo, ob $33,333, at 1} per cent... ... ccc cece eoes 41 66 
12. Expenses of Captain Gardner in procuring money on bot- 

tomry, to ennble the ship to proceed in her voyage... 25 00 
13. Bottomry interest on $1,304 89, al 25 per cent........ 325 22 





1,655 11 


The questions which you propose to me on this statement are— 

1. Whether the cargo belonging to the United States is bound to 
contribute its proportion of damages? 

2. Whether all the charges contained in the statement are properly 
brought into the general average, particularly the last three items? 


lel is memes <i mm a al a a an aa) ee te ol ne hk eee 
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In answer I have, to state— 

1. That I see no good reason why the cargo owned by the United 
States should not be bound to contribute to the average. 

2. This isa question of more difficulty ; the 8th item, being the value 
of articles thrown overboard to lighten the ship, clearly belongs to the 
account of generai average. The difficulty arises with respect. to the 
port charges. It is not pretended that the shippers are liable to con- 
tribute to the repairs which were necessary for the ship; and the ques- 
tion is, whether they are liable to contribute to the collateral expenses 
arising from the necessity of going into port torepair? Mr. Abbott, in 
his Treatise on Shipping, suggests the opinion, that if the damage itself 
be not the object of coutribution, collateral expenses ought not to be 
so; and under the collateral expenses, he includes all the port charges 
and other duties in the port of repair. The authorities are very much 
divided on this subject. The point has not been put to rest by judicial 
decision in England—the preponderance seems to be rather in favor of 
Mr. Abbot’s opinion. In our own country, I cannot find that the ques- 


tion has ever come before the Supreme Court, or any circuit court of | 


the United States. In some of the State courts it has been decided by 
enlightened tribunals that the collateral charges do properly enter into 
the general average, (Walden vs. Leroy, 2 Caine’s New York Cases, 
263; Barker vs. Phoenix Insurance Company, 8 Jolinson’s New York 
Reports, 307; Paddleford e¢ al vs. Boardman, 4 Massachusetts Term 
Reports, 548.) So also Judge Davis, in the district court of Massachu- 
setts, decided that in such a case the expenses of what is actually 
applied to the ship are to be sustained by the owner; but that all other 
expenses, including unloading and reloading the cargo, anchorage, and 
pilotage, are subjects of general average. The author of the Lex 
Mercatoria Americana, p. 234, expresses the same opinion as to their 
expenses, excluding (what had been allowed in some cases) wages and 
provisions of the crew during the detention. 

On the abstract question my own opinion is that Mr. Abbot is right. 
Yet, as our domestic tribunals, from whom our people take their opinions, 
have decided ditferently—and this, too, on respectable though disputed 
British authority-—I submit it to you, whether it would not be advisa- 
ble, as being more consistent with the hberality and dignity of the 
United States, to allow the claim, than to dispute or reject it. If you 
concur in this suggestion, nothing will remain for consideration but the 
particulars of the account. I see nothing sufficiently exceptionable in 
the first nine items, considering them with reference to the decisions of 
our domestic tnbunals, The five remaining items are questionable. 
The second is wholly unintelligible to me. I can only say of them, in 
general, that if they were necessary, and so established by the custom 
of the port to have been inevitable, they ought to be allowed, according 
to the spirit of the American decisions, These are questions of fact, 
which I have not the means of deciding. 

I have the honor to remain, sir, your obedient servant, 

WM. WIRT. 

To the Szcgztary oF THe Navy. 
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LIABILITY OF EXECUTIVE OFFICERS. 


The executive officers are not subject to suit for acts done in the regular dis- 
charge of their official duties. 


The Treasurer of the United States is not liable to the process of attachment | 


for the salaries of clerka in the Departments, 


e ATTORNEY GENERAL'S OFFICE, 
April 8, 1823. 

Dear Str: An attachment, in the name of James Averell vs. Na- 
thaniel Cutting, has been executed on Lewis Edwards, agent for pay- 
Ing salaries in the War Department, and Thomas T. Tucker, the Treas- 
urer of the United States, which you will be officially requested to 
move to quash or dismiss; and as I have been consulted on the occa- 
sion, I will state to you briefly the grounds on which I suppose such a 
motion will be sustained. 

The practice of the War Department (and, perhaps, of all the de- 
partments) is to have one general agent, through whom all the salaries 
are paid, and all the contingent expenses of the department disbursed. 
The objects of such appointment are, (as to salaries,) to avoid the loss 
of time which would arise from calling each clerk from his duties to 
pass his account, and procure a separate warrant, and the trouble of 
issuing a separate warrant in each case. This practice is said to have 
prevailed from the foundation of the Government, and has at least the 
authority of prescription, if it be not covered under the general power 
to regulate the departments which belongs to the head of each, under 
the direction of the President. The course is, for the agent to state an 
account comprising the salaries of the head of the department and all 
the clerks; (according to the specimen enclosed ;) which account, hav- 
ing passed through all the routine of examination by the ComptrolHer, 
&c., leads to a warrant for the aggregate amount, which is made paya- 
ble to the agent. This warrant is addressed to the Treasurer, who 
checks for-the amount on the bank. 

In the present case, the warrant was for an aggregate amount of 
several thousand dollars, and was male payable to Mr. Edwards, as 
agent for paying salaries in the War Departinent. But, without wait- 
ing for the Treasurer’s chack, the messenger carried the warrant at 
once to the bank, where it was entered to the credit of Mr. Edwards. 
This was an irregularity; because, until the Treasurer gives his check, 
the money is not in the hands of Mr. Edwards, and ought not to stand 
to his credit. Mr. Edwards, however, supposing that all the formalities 
had been gone through, had given several checks, which were paid: 
and it was not until the servic3 of the attachment on the Treasurer 
that the irregularity was discovered. After this discovery, the cashier 
of the bank, of course, paid no more of Mr. Edward’s checks, until the 
Treasurer should authorize it; and the Treasurer would not authorize 
it by his check, without the order of his superior; whio, in this state of 
things, consulted me as to the liability of the Treasurer of the United 
States to this process of attachment. 

My opinion was, that he was not liable to it; and I will state, in a 
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few words, the ground of this opinion for your consideration. It is 
extremely desirable that it should be decided, and, if possible, on the. 
official liability of the officers of the United States to this process. 

The law of Maryland, under which this proceeding takes place, 
requires, you know, that the garnishee shall be summoned to show 
cause why the goods, chattels, or credits in his hands, shquld not be 
condemned to satisfy the demand of the plaintiff; and pfovides that, 
on his failure to show cause, there shall be judgment, and the plaintiff 
may have the same execution of ca. sa. against the body of the gar 
nishee, or fi. fa. against his proper goods and chattels, or any other 
process which the plaintiff might have had against the ortg:nal defend- 
ant, Thus, tn effect, this process is a suit against the individual for 
acts done, or to be done, by him officially ; and, in the case of Hodg- 
son and Dexter, (1 Cranch, 345,) the Supreme court decided that such 
a suit would not lie. 

If the Treasurer can be attached after the warrant issues, why may 
not the Secretary be attached before he signs it? Until he signs it, 
the funds are as much in his hands as they are in the Treasurer’s after 
he signs it. 

And if the Secretary may be attached, inasmuch as his department 
is merely an executive bureau, (in which all things are, in legal con- 
templatiou, done under the order of the President,) why may not the 
President himself be attached ? 

And if all the officers of Government, from the President down, be 
liable to suit in this form, where is the value of the principle which 
declares that the United States, because of their sovereignty, are not 
suable ? 

The United States have no existence, except under the organization 
of the constitution and laws of the United States; and the suability 
of the officers, for acts in the regular routine of their duties, and their 
liability to appear in courts and plead such process, or answer for it 
in their own persons and property, would not only stop the wheels of 
Government, but break the whole machine to pieces, and put an 
end to that political ideal being—the United States. Hence, I appre- 
hend that the officers of Government are not subject to suit for acts tm 
the regular discharge of their official duties ; and, if so, they are not 
subject to attachment, which is, in substance, a suit; the only differ- 
ence being in form of process by which it is instituted. 

If this principle may sometimes cause individual inconvenience, this 
is a much less evil than the public inconvenience which would result 
from permitting an individuat to arrest the proceedings of the Govern- 
ment, or to subject the officers to personal responsibility for performing 
them. 

The law of Maryland does not look to such a case as this, It mani- 
festly contemplates judicial proceeding only among private individuals. 
It meant to render no one liable to attachment, as garnishee, who was 
not liable to the suit of the original defendant for the moneys or goods 
in his hands, 

Could Cutting, then, have sued the Treasurer for this money? If he 
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could not, Cutting’s creditor, it is conceived, could not attach the 
Treasurer for the same cause. The Government would prefer to have 
these cases decided on the point of personal liability of the officers in 
this form of proceeding; (if it can be regularly done;) and, if decided 
against them, to carry the question to the Supreme Court. The 
amount, it is true, is only $300; but, under the act of Congress of 
1816, a judge of the Supreme Court would have no difficulty in 
awarding a wit of error, on the ground that the error involves ques- 
tions of law of such extensive interest and operation as to render the 
final decision of them by the Supreme Court desirable. 

For the personai safety of the officers, it is proper to add, that be- 
sides the official objection already stated, there are others, which 
should be spread on the record. 

1, As to Mr. Edwards: when the attachment was served on him, 
the money or credit was not in his hands; for the Treasurer had not 
passed the warrant by his check. 

2. T incline to think that Cutting’s $300 was not, at last, drawn by 
his check; of this he will inform you more particularly. He is away 
from his office now, so that I cannot see him in time four this letter, 

3. As to Mr. Tucker: the warrant on him was for an aggregate 
amount of several thousand dollars, and it was payable only to Lewis 
Edwards. The name of Nathaniel Cutting did not appear in it: there 
was nothing in it to lead him to know Nathaniel Cutting as interested 
in it, The attachment does nut call him a clerk in the War Office. 
The Treasurer, therefore, could not know Nathaniel Cutting in the case. 
Tho sum attached, and the sum of the warrant, had no correspondence. 

4. He had no power to modify the warrant as it came to him from 
the Secretary of the Treasury. The warrant was an order to him to 
pay so many thousand dollars to Lewis Edwards. He had no power 
to pay less, nor could he have stopped the whole, on the conjecture 
that probably $300 of it belonged to Cutting. 

I have troubled you longer than [ intended. 

Yours, respectfully, 
WM. WIRT. 

To the Distrior Attorney for the District of Columbia. 





BOARD OF NAVY COMMISSIONERS. 


The members of the Board of Commissioners of the Navy are atill officers of the 
Navy not below the rank of -post-captains; and they are, whilst members of 
the Board, entitled to all the honors, privileges, and powers of that rank, 
and subject to all the duties of it, except such duties as are inconsistent with 
their services on the Board. 


OFFICE OF THE ATTORNEY GENERAL, 
July 8, 1823. 
Sir: In reply to the question which you have propounded for my 
opinion, I have the honor to state that I do not consider the act of the 
7th February, 1815, constituting a Board of Commissioners of the - 
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Navy, as suspending, diminishing, or in any manner affecting the pow- 
ers, privileges, or dutics of the officers composing that board, during 
the time of their continuance as members of that board, save only 
their capacity for any active naval service incompatible with the per- 
formance of their duties as Navy Commissioners. They still remain 
officers of the navy. The act expressly requires that their rank shall 
not be below that of a post-captain. They are, then, post-captains, en- 
titled to all the honors, privileges, and powers of that rank, and subject 
to all the duties of it, except such duties as are inconsistent with their 
services on the board. 

I have the honor to remain, sir, very respectfully, your obedient ser- 


vant, 
WM. WIRT. 


To the SEcRETARY OF THE Navy. 


DISCHARGE OF INSOLVENT DEBTORS. 


’ 

Where acts are done by a debtor to prevent the legal priority of the United 
States from vesting, and to enable him, in contemplation of legal insolvency, 
to dispose of his property so as to secure other and more favored creditors; 
the United States ure thereby deprived of their priority, the law withholde 
from the debtor the release which it is a matter of indulgence and favor to 
grant. See opinions July 28, 1831, vol. 2; p. 45). 


ATTORNEY GENERAL'S OFFICE, 
September, 1831. 


Sir: I have, according to your request, reviewed the opinion I gave 
a short time ago, on the construction of the act of Congress entitled 
“ An act for the relief of certain insolvent debtors of the United States ;” 
and, after carefully reconsidering the subject, I see no reason to change 
the opinion I heretofure expressed. The cases mentioned in the “notes” 
to which you have referred me, were all before me and considered at 
that time. 

But, as my attention is again called to this law, and it is a matter of 
deep interest to the persons who have applied for its benefit, it is proper 
that I should express more distinctly and fully the principles and 
reasoning on which I have come to a conclusion adverse to the wishes 
and expectations of some of the applicants. 

The question turns on the construction of the term “insolvent debtor.” 
Who is an insolvent debtor, within the meaning of this act of Con- 

ress? If we look only to the proper legal meaning of these words, 
I think they describe a case of legal baukruptcy—a case where the 
property of the party, by some legal proceeding, has been taken out 
of his hands, to be distributed by others among his creditors. But 
prior acts of Congress have given to these words a more extended 
meaning, and also, in my opipion, a certain and defined one, I will 
briefly refer to them. 

The act of August 4, 1790, ch. 62, sec. 45, gave to the United States 

@ priority over other creditors in cases of “insolvency,” but gave no 
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definition of that word. The act of March 3, 1797, ch. 368, sec. 5, 
declares that the priority of the United States shall extend to two other 
cases therein mentioned, as well as that of a “legal bankruptcy ;” and 
this act of Congress is manifestly intended to embrace cases which were 
not included in the act of 1790, and strongly implies that the term “in- 
solvency,” used in the last-mentioned law, extended, in the contempla- 
tion of the Legislature, to cases of “legal bankruptcy” only. The act 
of March 2, 1799, ch. 128, sec. 65, gives the preference to the United 
States in cases of “insolvency ;” and then proceeds to define what is 
meant by the word in that law. 

These successive acts of Congress, and the judicial decisions upon 
them, leave no doubt as to the meaning of the term “insolvency,” as 
it is used in the laws giving priority in such cases to the United States. 

And when Congress, legislating in relation to the debtors of the 
United States, have used the word “insolvency” in a certain defined 
and ascertained sense, the best rule for the construction of statutes re- 
quires us to say that the words “insolvent debtor,” when used in a sub- 
sequent statute made upon the same subject, embraces those persons 
only who are in a state of “insolvency,” according to the meaning of 
that word, as already defined and understood in the preceding acts of 
Congress; aud, in my opinion, this is the true interpretation of the 
law in question. For why should it be supposed that Congress intended 
to embrace all persons who were unable to pay their debts? The 
reason for relieving those who had been divested of all their property, 
for the use of their creditors, is obvious enough. These persons, or 
most of them, were released from the debts due to their other creditors ; 
but yet their earnings were liable to be taken from them at any mo- 
ment, to satisfy the debt due to the United States. This destroyed 
their credit, paralyzed their exertions, and rendered their condition one 
of great hardship and hopeless suffering. The principles of a just and 
humane policy required that debtors, of this description, should be re- 
leased, unless they had done something to forfeit their claim to this in- 
dulgence. But is there any reason of justice or policy for entering into 
& compromise with a debtor who retains his property, and who is to 
continue liable to his other creditors? If he is not released from their 
claims, why should the United States discharge him? And it will be 
readily seen that, where the debtor is not to be divested of his property, 
and is to continue liable to his other creditors, the United States would 
negotiate for a compromise, generally, under great disadvantages, as it 
would be the interest of the debtor himself, and of the other creditors, 
to represent his situation in the most unfavorable light, in order to make 
the best terms with the Government, and retain the more for himself 
and his other creditors. I do not perceive any sound reason of justice 
or policy that required Congress to give this extensive and unlimited 
power, or that could lead us to give to the law this enlarged interpre- 
tation, beyond the purpose and Jegal import of its words. 

As regards the case of Mr. Smith, it appears to me to be clearly 
within that clause of the act which forbids the release of a person who 
has done an act “fraudulently to deprive the United States of their 
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legal priority.” The cases referred to in the notes appear to me not to — 
bear on this point. They prove what is not and cannot be denied— 

that is, that the priority of the United States attaches only on the 

happening of the insolveucy mentioned in the law; and that it consti- 

tutes no previous lien on the property. The debtor, before he is insol- 

vent, in the sense of that word in the act of Congress, may lawfully 

convey or mortgage a part of his property to a fair creditor, although 

he is actually unable at the time to pay all bis debts. The use intended 

‘ to be made of these established principles, by the notes referred to me, 

T understand to be this: that the priority of the United States, not 

having attached at the time of these conveyances, they cannot be held 

to be intended to deprive the United States of its preference; in otber 

words, that no conveyance would be within that clause of the law, 

unless the priority had actually attached before it was made. I cannot 

assent to the soundness of this reasoning. After the priority attaches in 

favor of the United States, nobody can deprive them of it. The wrong 

consists in doing acts to prevent it from attaching—in depriving them 

intentionally of the security it would give. A conveyance or conceal- 
ment of the property on which the right had already attached, would 

bo within the succeeding clause of the law in question. But the clause 

under consideration was intended to withhold the relief from those who 

had, knowingly, favored other creditors at the expense of the United 

States. It was intended to withhold relief from those who, knowing 
they were unable to pay their debts, yet took measures to prevent the 
priority of the United States from attaching on their property, and 
who kept themselves out of the definition of insolvency, as contained 
in the laws of Congress, until they had secured more favored creditors, 
and thereby deprived the United States of the means of payment to 
which they would have been entitled if the party had surrendered his 

property fur the use of his creditors as soon as he found himself unable 

to pay his debts, and that he must become an “insolvent debtor.” 

For as the debtor, by these acts, throws the loss on the United States, 
and, in fact, gives priority to other creditors over them, Congress have 
endeavored tv guard the rights of the public, by withholding from such 
persons the indulgence which he grants to others. 

The case of Mr. Smith appears to me to be a strong one, for the ap- 
plication of the principle. I do not mean to say that any moral fraud 
was intended by these conveyances. He may have supposcd they had 
higher claims on him than the United States, and that they ought, 
therefore, to be first secured. But this will not alter the legal character 
of the trausaction. If the acts were done to prevent the legal priority of 
the United States from vesting in them, and to enable the debtor, in con- 
templation of legal insolvency, to dispose of his property, or the greater 
part, so as to secure other and more favored creditors, and give priority 
to thein instead of the United States; such acts deprive the United 
States of its legal priority, and the law, on that account, withholds 
from them the release, which it is a matter of indulgence and favor on 
the part of the public to grant. 

R. B. TANEY. 


To the Secretary oF THE TREASURY, 


APPENDIX. : 7165 





Accounts—Plurality of Offices. 





ACCOUNTS.—PLURALITY OF OFFICES. 


The Secretary of the Treasury may appoint a person as clerk, to aid in the super- 
vision of the Coast Surveys, with salary of $400 per annum, who at the same 
time holds the oftice of clerk in the Treasury Department, with a salary of 
$1,400 per annum; and the accounting officers should pay such salary. 

The provisions of the acts of 8d March, 1839, 22d August, 1842, and 3uth Sep- 
tember, 1850, do not forbid a person from holding two compatible offices at 
the sume time. They were intended to prevent ajbitvary extra allowances 
in cach particular case; but do not apply to distinct employments with salaries 
affixed to each by law, or by regulations. 


ATTORNEY GENERAL’s OFFICE, 
; June 7th, 1851. 


Sir: The questions of law, arising out of the facts connected with the 
suspended item in the account of Samuel Heiro, disbursing agent of the 
Coast Survey, for two hundred dollars paid by him to Gilbert Rodman, 
as stated by the First Comptroller, with a citation of the acts of Congress 
of 3d March, 1839, of August 23d, 1842, of 26th August, 1842, and of 
30th September, 1850, have been duly considered in consequence of the 
reference which you made to me. 

By the act approved February 10th, 1807, (stat. at large, vol. 2, p. 
413, chap. 8,) the President of the United States is “authorized and 
requested to cause a survey to be taken of the coasts of the United 
States, the islands, shoals, with the roads or places of anchorage within 
twenty leagues of any part of the shores of the Ufited States, and also 
the respective courses and distances between the puincipal capes or 
headlands, together with such other matters as he may deem proper, 
for completing an accurate chart of every part of the coasts within the 
extent aforesaid.” And by the third section of that act, he “is author- 
ized to employ for any of the purposes aforesaid proper persons, and to 
give such instructions for regulating their conduct as to him may ap- 
pear proper according to the tenor of this act.” 

The superinteudence of this business the President has confided to 
the Secretary of the Treasury, and by the act of 3d of June, 1844, (V. 
stat. at large, p. 660, chap. 37,) the Secretary of the Treasury is author- 
ized to dispose of the maps and charts at such prices and under such 
regulations as le may from time to time adopt, and the act also directs 
that a number of copies of each sheet, not to exceed three hundred, be 
presented to such foreign governments, and departments of our own 
government, and literary and scientific associations, as the Secretary of 
the Trensury may direct. 

On the 8th March, 1850, the Secretary of the Treasury, (Mr. Meredith,) 
by the written regulations of that date, declared that the services of a 
clerk are indispensable to aid the department in the exercise of the 
supervision and direction of the business of the Coast Survey, and that 
the services of the clerk, to be compensated at $400 per annum, was a 
prover charge upon the appropriation for that work; and he thereupon 
appointed Gilbert Rodman to attend to the business at the said com- 
pensation of four hundred dollars per annum. 

In pursuance of this regulation, order, aud appointment, Mr. Samuel 
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Heiro, the disbursing agent of the Coast Survey, paid Mr. Rodman two 
hundred dollars for his services for the half year ending 30tl: September, 
1850, “per jetter of the Secretary of the Treasury dated March 8th, 
1850, at four hundred dollars per annum.” 

This item, pald according to the regulation and order of the Secre- 
tary of the Treasury, has been suspended, because Mr. Rodman was, at 
the same time he was 30 appointed and acting as a clerk in the business 
of the Coast Survey, also a clerk in the Treasury Department, at a salar 
of $1,400. It is supposed that he cannot receive the salaries of both 
offices. The acts of Congress of 3d March, 1839, 23d of August and 
26th of August, 1842, and 30th of September, 1850, are cited by the 
Comptroller, and especially that of the 26th of August, 1842, as pro- 
bibiting the payment to Mr. Rodman of any compensation in adiition to 
his salary of fourteen hundred dollars per annum. 

The statute of 38d March, 1839, (V. stat. at large, p. 439, chap. 82, 
sec, 3d,) enacts :— 

“That no officer in any branch of the public service or any other 
person, whose salaries or whose pay or emoluments, is or are fixed by 
law and regulations, shall receive any extra allowance or compensation 
in any form whatever, for the disbursement of public money or the 
performance of any other service, unless the said extra allowance of 
compensation be allowed by law.” 

The act approved 23d of August, 1842, ( V. stat. at large, p. 510, 
chap. 183, sec. 2,) enacts:— 

“That no officer in any branch of the public service or any other per- 
son, whose salary, pay or emoluments, is or are fixed by law or regulation, 
shall receive any additional pay, extra allowance or compensation in 
any form whatever, for the disbursement of public money or for any 
other service or duty whatsoever, unless the same shall be authorized by 
law, and the appropriation therefor explicitly set forth that it is for such 
additional pay, extra allowance or compensation.” 

These two sections of the statutes are, in words, nearly the same, in 
sense and meaning, identical—the latter being only a repetition of the 
former. The extra allowance or additional pay forbidden by these sec- 
tions is that exceeding the salary, pay or emoluments, which was fixed by 
law or by a regulation, oflicially made by the President or by the head 
of a department, or by an officer of the government, having competent 
authority to make such regulation. At the passage of these acts, there 
was no law forbidding any person from holding under the government 
of the United States, two compatible offices or employment at one and 
the same time, and receivifY the salary and emoluments belonging to 
each of the offices, whether fixed directly by law, or by a regulation 
made by a person lawfully authorized to make it. These sections do 
not forbid it. They are intended to fence against arbitrary extra 
allowances in each particular case; but do not apply to distinct employ- 
ments with salaries or compensation affixed to each by law or by regu- 
lation. 

The subject came under the particular examination of the Secretary 
of the Treasury in the case of Judge Bronson, regularly appointed and 
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commissioned as a territorial Judge for Florida, and who, under the act 
of Congress to carry into effect the ninth article of the treaty between 
the United States and Spain, concluded the 22d of February, 1819, 
performed the duty of receiving, adjusting and reporting the claims of 
Spanish subjects, arising under that article, and was allowed by a regu- 
Jation of the Secretary of the Treasury a compensation, per diem, for 
theseservices. The objection made by the Comptroller tothe payment 
of such compensation, in addition to the salary fixed by law for the regu- 
Jar duties of the Judge, founded upon the 3d section of the act of 1839, 
was fully examined by the Secretary of the Treasury in his written opin- 
ion, bearing date August 19th, 1844, to the Comptroller; (Executive 
Review of Treasury Department, book No. 4, p. 428,) and the con- 
struction of the act of 1839, was there given by the Secretary in con- 
formity with that hereinbefore stated, overruling the opinion of Attorney 
Generai Gilpin as not well considered. The additional compensation 
fixed by the regulation of the department, was paid to Mr. Bronson. 

This subject came under the consideration of Chief Justice Taney, 
in the case of the United States vs. Joseph White and others, in the 
circuit court of the United States for the District of Maryland, April 
Term 1851. The acts of Congress of 1839 and 1842 were particularly 
noticed by the Chief Justice, and his construction accorded with that 
hereinbefore stated. The defendant was regularly appointed as a Navy 
Agent, with a salary fixed by law; and he was also appointed by the 
Secretary of the Navy to discharge the duties, ad interim, of a purser 
to the naval establishment at Annapolis, and he performed the duties of 
acting purser. The charge in the defendant’s account of $5,328 08 
for his salary as acting purser was rejected by the accounting officer of 
the Treasury, under the Jaws of 1839 and 1842, because he was regu- 
larly in office as Navy Agent under a compensation fixed by law. 
Chief Justice Taney adjudged that the defendant was entitled to both 
compensations. He said: “The Court is bound to presume that the 
power in this instance was exercised by the Secretary of the Navy, 
under circumstances that justified the appointment of the defendant 
as acting purscr. He performed all the duties of purser at the naval 
establishment—settled his accounts with the proper officer at Wash- 
ington as such, and not as Navy Agent, and was recognized as acting 
purser in the reports to Congress, concerning expenditures chargeable 
to that branch of the service. The act of Congress fixes the salary of 
purser, when not otherwise provided for, at $1,500 a year. The circum- 
stance that he held the office as Navy Agent at the same time can make 
no difference. There is no Jaw, which prohibits a person from holding 
two offices at the same time.” “Indeed, it often happens that in unex- 
pected contingences and for temporary purposes, the appointment of a 
person already in office is more convenient and useful to the public, 
than to bring in a new officer to execute the duty.” 

“He is not—says the Chief Justice—authorized to give or refuse 
compensation in each particular instance after the service is performed. 
For that would open the door to favoritism and partiality, which it 
was the object of these laws to prevent. —s - 
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“The 12th section of the act, approved 26th August, 1842, (Vol. 5, 
of stat. at large, p. 525, chap. 202,) enacts, ‘That uo allowance or 
compensation shall be made to any clerk or other officer, by reason of 
the discharge of duties which beloug to any other clerk or officer in 
the same or any other Department; and no allowance shall be made 
for any extra services whatever, which any clerk or other officer may 
be required to perform,’ ” 

This act does not prohibit the same person from holding two differ- 
ent offices at one and the same time, nor from receiving the compen- 
sation fixed, by law or regulation, to both offices, respectively, if he 
holds both offices, and pe:torms the duties of both. In such case, the 
officer, so holding the two offices, is not, when officiating each and 
either, performing the duties of any other officer or clerk; be is per- 
forming his own duties, and in receiving the compensation affixed to 
each, he is receiving pay for his own proper services in his own proper 
offices respectively, and not pay for the services which should have been 
performed by any other clerk or officer, nor for extra services, but for the 
proper services belonging to his respective offices and proper employ- 
ments. 

The opinion given by Chief Justice Taney, before cited, makes the 
holding of two offices and performing the duties of both at one and 
the same tiie, an exception from the prohibitions of this statute of 
26th of August, 1842, as well as from the two previous statutes of 
23d August, 1842, and 3d March, 1839: he makes no discrimination 
betweon the provisions of the statutes of 23d August and 26th August, 
1842; but classed them together as the acts of 1842. There is, ip 
4ruth, no difference in the sense and meaning of the three several acts 
before quoted. 

Neither does the act of 30th September, 1850, (Session acts by 
Little and Brown, chap. 90, p. 542~3,) prohibit the holding of two 
compatible offices by the same person, or the payment to him of the 
fixed salary or compensation of each of his offices. That was not the 
mischief intended to be guarded against: for indeed, it might often 
happen that it would be most convenient and conducive to public 
economy, as weil as to the public service, to confer two offices on the 
same person, The provision of the act, Jast referred to, is in these 
words: “That hereafter, the proper accounting officers of the Treasury, 
or other pay-ofticers, of the United States, shall in no case allow any 
pay to one individual the salaries of two different offices, on account of 
having performed the duties thereof at the same time. But this pro- 
hibition shall not extend to the superintendents of the Executive Build- 
ings.” 

‘he plain meaning of this seems to be that an individual holding 
one Office and receiving its salary, shall, in no case, be allowed to re 
ceive ulso the salary of another office, which he does not hold, simply 
“on account of his having performed the duties thereof.” 

The prohibition is against his receiving the salary of an office that 
he does not hold, and not against his receiving the salaries of two ofb- 
ces, which he does legitimately hold. It it had been the intention of 
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Congress to prohibit, in all cases, the holding a plurality of offices, 
that purpose could have been easily and directly expressed. The lan- 
guage they have used imports no such purpose, but is directed at an 
object and abuse, distinct and separate. 

The case of Gilbert Rodman does not, according to my view of the 
subject, come within the prohibitions of any of the above cited statutes. 

The discretionary powers vested in the President, and in the Secre- 
tary of the Treasury, by the acts of Congress, relating to the Coast 
Survey of the United States, authorized the Secretary to make the 
regulation, order and appointment of the 8th of March, 1850, being 
means which he deemed proper, and declared to be “indispensable” 
to, “and the Department in the exercise of, the supervision and direc- 
tion of the business of the Coast Survey.” These acts, being within 
the limits of the authority and discretion conferred upon the Presi- 
dent and Secretary, must be presumed to be rightly done, and are valid 
and conclusive on all the accounting officers of the Treasury. 

In conclusion, my opinion is that the suspended item of $200 in the 
account of Mr. Heiro, the disbursing agent, was legally paid out by 
him as part of Rodman’s salary, and that it ought to be admitted to 
his credit in the adjustment of his accounts. 

I have the honor to be, very respectfully, yours, &c., 

J. J. CRITTENDEN. 

Hon. Tuomas Corwin, 

Secretary of the Treasury. 
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compen:ation, where nolle prosegui is entered, . - 127 


atiending certain suits, not entitled to extra pay, when, 261, 567 
for services performed at request of the head of a depart- 
ment, . : ; ‘é : : . O7 
DISTRICT COURTS—( See Courts.) 
DOCKS—( See Contract.) 
DRAW BACKS—( See REVENUE Laws.) 


E. 

EMBEZZLEMENT, 

by clerk in post office, . ‘ . . » 685 
ENLISTMENT, 

of soldier for five years, when entitled to bounty land, . 147 

of minors over eighteen, '. ‘ . . » 313 

(See So.prers.) 

ERROR, 

clerical, in a bond, ; : . : . 546 


| EXECUTIVE—( see PresipEnt.) 
EXTRA PAY—(See Compensation.) 
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F. 
FEES—( See CompensarTion.) 
FLORIDA, | 
claim to certain expenses, . : : . 455,552 
| ( See CLaIMs.) 
FORAGE, 
of regimental quartermasters, — . : . 404 


(See CoMPENSATION.) 
FOREIGN ATTACHMENT, 
money in hands of public officers not hable to”. . 159 
FOREIGN MINIS TERS—( See MinisTERs.) 
FOREIGN SQUADRONS, 


drafis of disbursing officers attached to, how paid, 218 
FORFEITURE, 

of land by state of Indiana, é ‘ ‘ . 179 
FORFEITURES, 

distribution of among officers of revenue cutter, . » 721 

release of, : ‘ , : . 133 

when not incurred, - ; P ; . TAl 
FRANKING, 

privilege, when commences, ‘ : . 358 
FRAUD, 


land warrants fraudulently issued have no legal validity, 387 


G. 
GENERAL AVERAGE, 
United States to contribute, . . ° » 157 
GENERAL LAND OFFICE, | 
commissioner of, nut authorized to make certain rules, - 609 


GRANT, 
Arredondo, of land in Florida, . - . . 110 
of land to Indiana on each side of Wabash and Erie canal, 179 
of alternate sections of land to lowa, ‘ . 240, 390 
of land in city of Washington fur seat of government, - 464 
to Llinois fur a railruad, . ; ‘. ‘ . 518 
to Wisconsin in aid ofa canal, . ° ° . 574 
to Illinois, Mississippi, &c., for a railroad, : » 603 
Spanish, in Fiorida, to Roman Catholics, P . 761 

I, 

IMPORTERS, 
liability after executing duty bonds, : ° » 715 

IMPRISON MENT, 


when nut tu be interfered with, . : ; *, 742 
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INDIANS, 3 
Cherokee, ciaims of, under treaty of 1835-6, ; . 13 
Menomonee, no right to land west of Black river, . $l 
payment of awards to Cherokees, : . 36 
payment of money to Creeks, not unless they give a full 
discharge, ‘ ; : . 46, 79, 98 
account with Chickasaws, ‘ - , 226, 232 
Choctaw head of family, when anutiga to reservation, 251 
claim of Board of Missions in Cherokee country, . 268 
claim against Pottawatomies, once determined, . 2 255 
treaties with, how to be made, .. . 305 
moneys, how paid, under treaty with Cheronees . 320 
payment to, under act 1850 and 1851, .. » 863, 378 
an Indian under sentence of death, whether to be pardoned, 368 
payment to Cherokees per capita, ‘ - 502,514 
Superintendent of Indian Affairs, to examine claims and 
accounts, when, ; : . ; _oLe 
INDORSEE, 
of a bill of exchange not entitled to interest, : - 444 
INDORSEMENT, 
transfer of certificates in blank, . : : . 100 
INTEREST, 
on draft for outfit of minister should be allowed, » 28 
on claim of heirs of Fisher, how computed, ; » 71 
as a general rule not payable by United States, . - 105 
on De Francia’s claim allowable, . ‘ : . 105 
not allowable to heirs of Armstead, : , . 164 
should be allowed to administrator of J. Barron, . » 226 
to executor of Galphin, . : © 227 
not chargeable against Bank of United States: , - 304 
not allowable on certain Spanish claims, . . . 334 
when allowable on grounds of policy, . ; . 138 
to contractors for mail service, . ; . 396 
on claims for transportation, to date of naymient . 399 
indorsee of a draft not entitled to, , . . 444 
on debt to Florida, : : : : - 455 
INTRUDERS, 
on Cherokee reserves, how removed, ; ; . 699 


INVENTIONS—( See Patent.) 
{OW A—( See Grant.) 


Vou. v—50 
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J. 
JUDGE, 
removal of territorial, 4 : » 288 
appointment of, when acceptance seguked. : . 728 
JUDGMENTS, 


obtained by public officers against the United States, . 173 


JUDICIARY—(Sce Courts.) 


b; 
LANDS, PUBLIC, 
patents for, when tay issue, v 7, 236, 237, 367, 476 
patents, when to be withheld, —- , » 628, 745 


bounty land, who entitled to, 26, 147, 155, 237, 238, 617 
Secretary of Navy not to contract for, without authority of 


Congress, 15 
title of United San In iat 939, 264, 267, 402, 412, 447 


what are mineral lands, . ; . 247 
grant on Des Moines river, : : : . QTd 
land warrants and scrip, . 308, 387, 702 
jurisdiction over, belonging to United States, . 316 
Commissioner of General Land Office, decision of, . 867 
(See GENERAL Lanp OFFICE.) 
public sale of lands, . 476 
land for light houses, &c., not niibilie jail . . 578 
- pre-emptioners, rights of, . 7, Sol 
New Madrid locations, . 127 
sale of military sites, : . 549 
(See Grant.) 
LARCENY, 
of papers from a department, » 529 
LETTERS, 
in custody of post office not to be attached, . 560 
LIGHT HOUSE, | 
title to lands on which it stands, . . 267 
such land not public land, : . 578 
M. 
MAILS—( See Post OFrice.) 
MARINE CORPS, 
officers of, on footing with army officers, . 59 
officers of, : , ; . 101, 155 
MARSHAL, 
96 


after division of his district, is still marshal of both, 


INDEX. 


MARSHAL, continued. 

duty of, in arresting fugitive slaves, | 

protection of, in fugitive slave cases, 

should not be removed on ex parte evidence, 
MIDSHIPMAN, 

dismissed, when may be restored, 
MILEAGE, 

certificate of presiding officer, evidence of, 
MILITARY, 

sale of military sites, i i 

(See Acapemy, AsYLum.) 

MINISTERS, PUBLIC, 

not entitled to interest on draft, when, 

as to confinement of prisoners, 

exempt from arrest, 

entitled to what outfit, 

insult to a foreign, 


N. 

NAVAL SERVICE, 

crew of vessel entitled to salvave, 
NAVY, 

Secretary of, as to contracts for hemp, 

power of Secretary to contract, 
NAVY COMMISSIONERS, 

officers not below captains, . : ° 
NAVY YARD—( See Contract.) 
NEUTRALITY, 
'* — violation of laws of, 
NEW MEXICO, ° 

terms of courts in, ‘ 3 ‘ 
NEWSPAPER, 

publications in, 


NOLLE PROSEQUI, 


in criminal proceedings, when President may order, 


* O. e 
OFFICES, 
right to hold two, 
OFFICERS, 
executive, not liable to suit, when, 
(See CoMPENSATION.) 


139, 


165 


. 691 


. 116 


» 158 


16, 


407 


. 761 


784 INDEX. 


Pp. 
PARDON, : 
President’s power to grant, . ; 43, 259, 368 
as to the remission of pena : . 552, 579 
application for, , . 6ST 
when advisable to ejthhol, . : . . 729 

PATENT FOR LAND—( See Lanps.) 

PATENTS FOR INVENTIONS, : : » 18, 220 
interfering applications, .- ‘ ; : - 701 
antedating letters, illegal, ac Uae 
right under, hot lost by capture, 725 

PATENT OFFICE. 
clerks in, appointed by Secretary of the Interior, - 282 
expenditures for show cases, . G63 

PAYMASTER, 
entitled to pension and pay, : : . 51 

PAYMENT, 
when made to authorized attorney, : 36, 85 
on execution of full discharge, - : ; 46, 98 
to administrator, . ‘ . . 135 
government not secharged by anauihonzed: . . 183 
to Cherokees, according to treaty, 379, 502, 514 
to Florida, what should not be made, . 532 

(See CLatss.) 

PEACOCK AND NAUTILUS, 
affair of, not to be decided on ex parle evidence, - . 703 

PENSIONS,  , 
to widows and children, . : . 25, 248 
power of Secretary of Navy to camit persons pee roll, 41, 133 
officers when entitled 1o,. @ . 51,59 
limitation established by pension office, eae: , 73 
evidence of indigence as well as service when required, - 711 
restoration of names to list, : . 731 
bevins when evidence is complete, . 150 

POST OF FICE DEPARTMENT, ; 
power of P. M. General in regard to contracts, 246, 271,,356 
compensation of postmasters, . . 300 
advertisements im newspapers, . 315 
appropriations for mat] deprecation, es 
postage on newspapers, 371, 375 
‘periodicals ’’ what are, . 311 
when bids may be disregarded, : ae 


transportation of foreign mails, 


INDEX. = 785 


POST OFFICE DEPARTMENT, continued. 


mail carrier, obstruction of, through a city, : » 554 
letters in custody of, not attachable, : ‘ . 560 
money taken from mail robbers to be as to owner, . 557 
clerk in, embezzlement by, ‘ : . 685 
PRESIDENT OF THE UNITED STATES, 
may mitigate sentences of courts martial, : 43 
authority, in making payments to Indians, . 46, 90 
when his decisions cannot be reviewed, . ‘ - 234 
power to restore midshipmen to former rank, —. - 259 
as to transfer of appropriations, | . . 273 
when not to interfere with duties of subardianté Scan 275 
may remove territorial judge, ¥ : » 288 
to designate persons to treat with diane: : - 305 
to appoint committee to identify Cherokees, : - 320 
may grant conditional pardons, . : ‘ . 368 
when he may remit fines and penalties, . - 532, 579 
cannot entertain appeals in matters of account, . - 630 
not to interfere in civil suits between individuals, . 742 
pardons, in what cases to grant, . ‘ - 687, 729 
duties as to the slave trade, ; : ‘ 729 
PRINTING, (PUBLIC,) . 
in what newspapers, ; ; : : . 144 
PRIZE, ‘ 
liability of prize agents, . ° ou « ~ 142 


PUBLIC LANDS—(See Lanns.) 
PUBLIC MINISTER—( See Minister.) 
PUBLIC PRINTING—( See Print1Nc.) 


PUNISHMENT, 

military, when not to be inflicted, er: - 735 
PURSERS, 

neglect to give bond, effect of, . ; ; - 706 


Q. 
QUARTERMASTER, REGIMENTA L, 


forage of, ; os : : . 406 
R.. 
REGISTER—(See Vesset.) 
REMOVAL, 
of territorial judge, : ; ‘ ‘ . 288 
of cases from State courts, . ‘ . 504 


(See Aner ) 
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REIMBURSEMENT, 

of money for Cumberland road, . ; 
RESERVATION, 

government, . . ° ° 


(See Lanns.) 
REVENUE LAWS, 


~~} 
poh 
w 


payment of duties without abatement does not deprive of 


drawback, : : ; 
limitation of expenses in collections, 

* collector, when entitled to commissions, . 
compensation of officers, — « 
remission of penalties under, 
proceedings concerning customs, 
remission of duties on glass, 
what cargo liable for duties, 
seizure under, 

REVOCATION, 


of acceptance of judgeship, 


S. 

SALARIES—( See ComPENSATION.) 
SALVAGE, 

crew of marine service entitled to, 
SEAMEN, ’ 

American, in foreign ports, when entitled to relief, 
SEIZURE, 

illegal, under revenue laws, what, 

officers and crew entitled to moiety of proceeds, 

of wrecked goods, 

for engaging in slave trade, 


SITES, Mitrrary, 


sale of, . : ‘ ; 
SET-OFF, 
against debt of Florida, . -e@. 
SLAVES, 
fugitive, act in relation to, constitutional, . 


SLAVE TRADE, 

prosecutions for engaging in, 

President's duties concerning, 

laws against, what not a violation of, 
SOLDIERS, 

on re-enlistment entitled to additional pay, 
STEAMERS—(See Contract.) 


» 81 
. 113 
« 278 
» 233 
. 658 
» 722 
. 128 
7137, 748 
. 508 


» 728 


. 116 
» OAT 


. 508 
. 719 
. 721 
. 724 


. 549 


. 455 


» 254° 


454, 717 
, 729 
. 136 


. 400 
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STOCK, 

certificates of United States, 
SUPERINTENDENT, 

of Indian Affairs, ‘ ; ; 
SURETIES, 

hability on official bonds, . 

discharge of, - ° 
SURVEYOR, 


commissions of, 


T. 

TAXATION, 

States cannot lay taxes on lands of U. S., 

(See RevENvE Laws.) 

TERRITORY, | 

of Michigan, officers of, same as in Indiana, 

removal of judge of, ; 

power of Congress over legislation in, 
TITLE—( See Lanps.) 
TRANSFER—( See Appropriations.) 
TREASURY, Sacrerary or, 


powers of, not to be revised by subordinate officers, 


when not to remit penalties under revenue laws, 


not to revise decisions of predecessors without new evi- 


dence, . : ‘ 
decisions may be given orally, 
to refer questions of descent to courts, 
when may remit duties on glass, . 
as to discharge of sureties, 
TREATIES, 
between United States, China, and Turkey, 
Indian, how negotiated, 
claims under, with Spain, . 


TRUSTEE PROCESS—( See Foreign ATTACHMENT.) 


U. 
UNITED STATES, 
title of, (see Lanps, Tire.) 
liable for general average, . 5 x , 
USAGE, 
of departments, 


630, 658 
658, 730 
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V. 
VESSELS, 
masters of, to deposite registers, &c., with consuls, ,. 161 
repairs on foreign wrecked, : : ‘ . 674 
inspection of steam, i ; ; . 676 
W. -« 
WASHINGTON CITY, 
inspectors of penitentiary in, dutics of,  . ; - 128 
proceeds of sales of public lots in, how applied, . . 151 
; . 464 


grant of land in, for seat of government, . 
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